*IN THE HIGH COURT OF DELHI AT NEW DELHI }V

Writ Petition (C) No. 11490/2009
& C.Mo0.No.11246/2009

Date of decision : November 30, 2010

A.X. GIGOO | | ... Petitioner
Through: Mr. B. L. Wali, Advocate
VERSUS
ESTATE OFFICER ....Respondents

Through: Mr. Jatan Singh with Mr. Abhishek
Aggarwal and Ms. Megha Bharara, Advocates.

CORAM:
-HON'BLE MS. JUSTICE GITA MITTAL

/\
I

S

1.Whether reporters of local papers may be allowed to see the
Judgment? ' :

2.To be referred to the Reporter or not?

3.Whether the judgment should be reported in the

Digest?

GITA MITTAL, ]
For orders see W.P.(C) No. 15239/2004.
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+IN THE HIGH COURT OF DELHI AT NEW DELHI

£ W.P.(C) No.15239/2004 & CM No. 11011/2004

Y S /?A

o C RS
Date of decision: November®l), 2010

P.K. KOUL ' ‘ 4 . Petitioner
- Through: Mr. B L. Wall Advocate
VERSUS
ESTATE:- OFFICER AND ANR. ‘ Respohdean

Through: Mr. Jatan Smgh with Mr.
Abhishek Aggarwal and Ms. Megha
' Bharara, Advocates.

AND

(2) Writ Petition (Civil) No. 15240/2004
and CM No. 11013/2004 :

T.K. OGRA — . Petitioner
’ _ Through - Mr. B L. Wah Advocate
| VERSUS
ESTATE OFFICER AND ANR.
...Respondents - : ' :
Through: Mr: Jatan Singh with Mr.
Abhishek Aggarwal and Ms. Megha
Bharara, Advocates.
AND
. (3) Writ Petition (Civil) No. 15245/04
and CM No. 11026/2004
AKX MUKOO B .. Petitioner
' “ Through: Mr. B.L. Wali, Advocate
- VERSUS
ESTATE OFFICER AND ORS, " ...Respondents

Through: Mr. Jatan Singh with Mr.
Abhishek Aggarwal and Ms. Megha
Bharara, Advocates.
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AND

(4L) Writ Petition (Civil) No. 15246/2@@4 - ) \7
. and CM No. 11029/2@@4 .

BLLJ)ULLU‘ ' “.Pemuonmf
~ ' Through:  Mr. B.L. Wali, Advocate

VERSUS
ESTATE OFFICER AND ANR. - ' ....Respondents
Through: Mr. Jatan Singh with Mr.
Abhishek Aggarwal and Ms. Megha
Bharara, Advocates. :

AND

(5) Writ Petition (Civil) No. 862/2@@4
and CM No. 736/2@@@

A. K. TRISAL : Petltlonel

Through: Mr. ManOJ V. George,
Advocate ‘
- VERSUS
ESTATE OFFICER AND ANR. Respondean ,

Through: M. Jatan Smgh with Mr.
Abhishek Aggarwal and Ms. Megha
Bhardra, Advocates. :

AND -

(6) Writ P@Mtwn (Clvnl) No. 15241/2004
and CM No. 11016/2004

“T.S. BALI : , - ... Petitioner

Through: Mr. B. L. Wali, Advocate
VERSUS
ESTATE OFFICER AND ANR. ..Respondents

Through: Mr. Jatan Smgh with Mr.
Abhishek Aggarwal and Ms. Megha
Bharara, Advocates.

ANMND

'(7) Writ Petition (Civil) No. 15264/2004
and CM No. 11044/2004

P.N. KACHROO = o . Petitioner
Through: Mr. B. L. Wall Advocate
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VERSUS
ESTATE OFFICER AND ANR. ..Respondents ) f
Through: Mr. Jatan 9111gh with Mr.

i

Abhishek Aggarwal and Ms. Megha
Bharara, Advocates.

~ AND

(8) Writ Petltwm (Civil) No. 15279/2004
- and CM No. 11@5@/2@@4

C.L.MISRI : ' ... Petitioner

Through: Mr. B. L. Wali, Advdcate
VERSUS
: ESTATE OFFICER AND ANR. - : ....Respondents

Through Mr. Jatan Singh with Mr.
" Abhishek Aggarwal and Ms. Megha
.Bharara, Advocates.-

AND

(9) Writ Petition (Civil) No. 15@98/2@@4
aumd CM No. 11@44/2@041:

. PHOOLA RAINA o ... Petitioner

(Wife of late Sh.T.N.Raina) Through: "Mr. B. L. Wali,

i . Advocate :
VERSUS

ESTATE OF FICER AND ANR Respondents
: Through: Mr. Jatan Smgh with Mr.
Abhishek Aggarwal and Ms. Megha
Bharara, Adyocates.

AND

(10) Writ Petition (Civil) No. 1779/2@@4
and CM No. 1557/2006

'TEJ KISHAN g ... Petitioner
Through: Mr. Samrat K. Nigam, Advocate

VERSUS

UOI & ANR. | . ....Respondents
' ' ~Through: Mr. Ravinder Agarwal, Advocate
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I

 AND

(11) Writ Petition (Civil) No. 2641/2006

S.N;BHAT

UOI AND ANR.

& CM NO. 2379/2006

... Petitioner .
Through: -Mr. Manoj V. George, Advocate °

....Respondents
Through: Mr. Jatan -Singh with Mr. Abhishek
Aggarwal and Ms. Megha Bharara, Advocates.

AND

(12) ‘Wit Petition (Civil) No. 5681/2007

~ M.K. TIKOO -

" UOI AND ANR.

and CM No. ]L@54c7/2@@7

, o ... Petitioner
Through: Mr. R.K. Handoo with Mr.

" Yoginder Handoo and Mr. Manish Shukla &

Mr. Atul Sharma, Advocates

VERSUS

Respondents

- Through: Mr. R. V. Sinha Wlth M1 CALS.
Singh, Advocates

AN]D

(13) Writ Petition (Civil) No. 7057/2007

C.L. RAINA

.UOI AND ANR.

and CM No. 13421/2004

PetlLloner
Through: Mr Thakur Summlt Advocate

VERSUS

! ' ..Respondents
Through: Mr. R. V. Sinha Wlth Mr A.S.
Singh, Advocates. .
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AND ‘ \()
(14) Writ Petition (Civil) No. 2869/2008
and CM No. 5540/2008 |

S.N. KAUL ' , ... Petitioner
- : Through: Mr. R.K. Handoo with Mr.
Yoginder Handoo and Mr. Manish"
Shukla & Mr. Atul Sharma, Advocates

VERSUS

UOI AND ANR. ' ' ....Respondents
- "~ Through: Mr. R. V. Sinha with Mr. A.S.
Singh, Advocates.

AND

(15) Writ Petition (Civil) No. 8599/2008
and CM No. 16497/2008

KANTIAYANI GANJOO ' _ ... Petitioner
: ‘ - Through: Mr. R.K. Handoo with Mr.
Yoginder Handoo and Mr. Manish
‘Shukla & Mr. Atul Sharma, Advocates

VERSUS .
UOI AND ANR. N ....Respondents
_ ' Through: - Mr. R. V. Sinha with Mr. A.S.
Singh,Advocates.
AND

(16) Writ Petition (Civil) No. 8600/2008
- and CM No. 16499/2008

H.L. KOUL - ‘ ... Petitioner
Through: Mr. R.K. Handoo with Mr.
Yoginder Handoo and Mr. Manish
Shukla & Mr. Atul Sharma, Advocates -

~ VERSUS'

' UOI AND ANR.. ...Respondents

~ Through: Mr. R. V. Sinha with Mr. A.S.
Singh, Advocates.
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AND 2
(117)) Writ Petition (Clvﬂ) No. 8601/2008 . l B
& CM[ NQO. 16501/2008

VIJAY MAM ' ' , ... Petitioner
Through: Mr. R.K. Handoo with Mr.
~ Yoginder Handoo and Mr. Manish
Shukla & Mr. Atul Sharma, Advocates

VERSUS
UOI AND ANR. A Respondean |
o Through: -Mr. R. V. Sinha Wlth Mr. A.S.
Singh, Advocates
AND

4 :(18) Writ Petition (Civil) No. 8641/2009
and CM No. 5796/2009

P.L.KAUL =~ = | ... Petitioner
' ‘ Through: = Mr. Samrat K. Nigam,
Advocate o
. VERSUS _
UOI AND ANR: | ..Respondents

Through ‘Mr. R. V. Smha with Mr. A.S.
Singh, Advocates

- AND

(19) Writ Petition (Civil) No. 9609/2009
& CM NO. 7654/2009

Y.S: JAMWAL .- ) ... Petitioner
Through: Mr. Naresh Thanai, Advocate
- VERSUS
UOI AND ANR. - . | ..Respondents

Through: Mr. R.V. Smha with Mr. A.S.
Singh, Advocates.

AND

(20) Writ Petition (Civil) N@.. 11377/2009
s . & 10986/2009

M.K. BAZAZ ' ' . Petitioner
‘ « Through: Mr. R.K. Handoo with Mr.
- Yoginder Handoo and Mr. Manish
- Shukla & Mr. Atul Sharma, Advocates
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VERSUS

UOI AND ANR. ...Respondents

Through: - Mr. Jatan STngh with Mr.
Abhishek Aggarwal and Ms. Megha
" Bharara, Advocates

AND

(2]1)) Wmﬂ; Petition (Civil) NO 11548/2@@9
& CM NO. 11351/2009

.. Petitioner

B.L. TAKAROO L .
' Through: Mr. Manoj V. George,
. Advocate ' -
VERSUS
. UOIAND ANR, Respondems

. Through: - M1 Jatan Smgh with Mr.
Abhishek Aggarwal and Ms. Megha
Bharara, Advocates.

AND

(22) Writ Petition (Civil) No. 11488/2009
& CM NQ. 11242/2@@9

MOTILAL KAUL o ... Petitioner
Through: Mr. B. L. Wali, Advocate

VERSUS

ESTATE OFEICER DIRECTORATE OF ESTATES,

NIRMAN BHAWAN Respondents

Through: Mr. Jatan Slngh with Mr.
Abhishek Aggarwal and Ms. Megha
Bharara, Advocates.

AND

- (23) Writ Petition (Civil) YNO. 11489/2009
& CM NO. 11244/2009

"B.L. RAINA . Petitioner

Through: Mr. B. L. Wah Advocate

VERSUS
ESTATE OFFICER Respondents
o Through: Mr. Jatan Smgh with Mr.

~ Abhishek Aggarwal. and Ms. Megha
Bhar ara, Advocates.
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AND | Qo
24y Wm Petition (C) No. 11490/2009 :
. & C.Mo:No. 11246/2009

A.X. GIGOO _ " ' ... Petitioner

Through: - Mr. B. L. Wali, Advocate
VERSUS
ESTATE OFFICER ....Respondents

. Through: Mr. Jatan Singh with Mr!
~ Abhishek Aggarwal and Ms Megha
- Bharara, Advocates :

CORAM:
HON'BLE MS. ]UST]IC]E GITA MI'][TA]L

1. Whethel reporters of local papers may be allowed
to see the Judgment?
2. To be referred to the Reporter ornot?.
- 3. Whether the judgment should be reported in the
- Digest? :

| GITA MITTAL, |

1.  The instant case is a testimony to events which lead to an

unprecedented ethnic cleansing of a minority community from

the Kashmir valley on account of the inability of the Staté to

‘protect them and theii_‘ property from violence, who, as a result,

were 1"ei1dered homeless. Such turmoil was faced by the

" minority -community in the state of Jammu & Kashmir after

Decembér, 1989, compelling its members to flee home, hearth

and State for bare survival. -

These writ -peti‘.ﬁi(')ns'have been filed by some of such

~displaced persons who.were Central Government 'employees

se'ekiﬁg protection against forcible eviction of the quarters

Occupied by them on the ground that it is the only roof available

© to them..

W.P.(C) No.15239/2004 " Page8ofis7




2. The pe'titici.ners lcontend that those repfesen,ting the %
Central Golve_rnment in 'thé Kashmir valley, especially those who
were representing the i11te'111gence agencies, para 1ﬁilita1"y and
defence foi“ceé ahls-‘well as the Governmenfjnedia became prime .
targets of 'thelmilitants to the extent th_at 1isj;s of .such persons
who had to-be targeted were ’publishéd and circulated in the
localities.‘ Family members and friends of such Go'vémment
emp].oyeeé Wefe killed and their properties destroyed fof, the
message to penﬁea‘te. As 'é result, immediate' steps for
evacuation of éuch officials on émgrgency'basis were taken ﬁy

the Government of India in order to at least protect their lives.

3. The_,_wfit petitioners in W.P.(C) Nos. 5681/2007, 2869,

8599, 8600, 8601/2008, 11377/2009, 15239, 15240, 15245,

15246, 862, 15241, 15264, 15279, 15698, 1779/2004,

2641/2006, 7057/2007, 8641, 9609, 11548, 11488, 11489,

© 11490 & 11491/2009 were sl1iﬂed from Jammu -& Kashmir to
Delhi and posted in the Ic;cal offices of the central él"galliza't1011
and departmeht Where. ﬁhey were employed.

4. The facts disclose that _ail the petitioners (or the person on
whom 'I;hejf were ,'-'deplendant as in the case of Smt.; Phéola Raina
widow of Late Sh. T.N. Raina writ petitioner in W.I;.(C) No.
15698/2004) upon' being .‘brought to Délhi were allotted
Government accommodation to reside;i_ll, not 01liy by'virtue of
their emplqyment but also their extreme heed for shelter. IThese
allottees of the quarters, superannuated from -service on
differeﬁt’ dates over the periOd of time.

5. W.P.(C) No_.V15698/2002Jc has been filed. by Smt. Phoola

Raina, widow of Late Shri T.N. Raina who was a Government

W.P.(C) N0.15239/2004 ' Page 9 of 157




servant. | Siu"i‘ Raina was the ailo‘tfee of Goverumeu‘t

accommodatlon bealmg no. DG- 915 Sa1 ojini Nagar, New Delhl—?/)/
23. Whlle still in service Shri T.N. Raina unfortunately eXpu ed
on the 4™ of August, 2001. .The petltloner,contends that late Sh.
TN Raine:‘ and family which include‘c_l herself were compelled to
‘flee' from the vall'ey in cifcumstances identical to those of the

other. petitiouers This petltlonel is' surviving on a meager

penslon and she cannot afford any alternate accommodaﬂon

,6. The petitioner in W.P.(C) No. 5681/2007 evacuated in the
s‘ahuue emergent Conditions, is stated to be afflicted Wlth the
Péridn@n's disease since his.retirement. His home in Kaslunir
stunds burut. His relative, one .Mrs. Chuni Lal_had gone to
1;et1"ieve her belo.ngings from Kashmir, but was Shut dead at
point blank range. The petitioner is stated to be barely
surviving on his pen‘sion. He has uo, place to return in his ,home

state. ;

7. . So far as the pétitionef in W.P.(C) No0.2869/2008 and his
family are concerned, they were shifted out by thé Government
on acc&)unlt\.of the perception of a serious threat to their iives. It
is c.ontended that thé militants have burnt the petitioner’s
anuestral home in order to demonstrate “their iutmition of not -
sparing him. In uddition, they have shot dead his:uncle and wife

.. at point blank range. As a result; other than the quarter under
occupation, the petitioner is without any alternate shelter.

8.  Shri P.K. Koul, the petitioner in W.P.(C) No. 15239/2004,

was a resident of Razdan, Kochhaa, Bana Mohalla, Habba Kadal,
Sriuaga'r and his entire property in Srindgar haé been dés*l;royed

by the communal riots and terrorist movements. He clearly

“W.P(C) No.15239/2004- . . .. Page 10 of 157
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states that he has no’other house anywhere ip India.  This
peﬁ’t-ionei‘ was lastly postéd as the Director General with the
Border Security Force at R.K. Puram, New Delhi. = While in

service, this petitioner was ‘allotted the premises no. H-52,

Sarojini Nagar, New Delhi. On 31°% July, 2002, the petitioner

‘superannuated from service. The ‘allotment -of this

accommodation in his name was cancelled by a letter dated

27/28% August, 2002 with effect from 1 December, 2002 -

directing the petitioner to vacate the accommoda'ti'on
immediately and he was informed that on failure to vacate,

action to evict him under  the Public Premises (Eviction of

.Unauthorised ‘Occupants) Act, 1971 'Would be taken. The

1"esp011dellfs also informed the petitioner that on failure to

vacate, he would be liable to pay damage rent @ Rupees 150-

per sq. mtr. for the enti're period of over stay. The petitioner

was permitted to retain the accommodation from 1 December,

: 2002 to 31°* April, 2003 on -paylhent of four times of the normal
license fee for the next two months.

9. _The pgtitioner and his family are permanent residents (S'f
- the State of J&K énd did' not leave their honié state voluntarily
but were driven out of the Srinagar valley. - Their household
goods were looted and h.ouse ‘was burnt by the terrorists. Other
than the one residence, ‘Whic,h} alsoéténds destroyed, by the
militants in Srinagar, Shri P.K. Koul oWned no other property. A
‘grievance is 111ad‘e.that thg respondents have_ taken no action for
the reconstruction of the lléﬁses of the petitioners and others
like him which ~were destroyed . by the militants and to
rehabilitate them 1“esﬁ1tii1g in & pitiable condition and absence

W.P.(C) N0.15239/2004 : : Page 11 of 157
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of any security for them. Consequently, they are'u'nable to

return to their own homes. : : ) !f

10. In this background, the petitioner submitted a
representation dated 24™ March, 2003 seeking permission from

the respondent to retain his accommodation on payment of the

existing normal license fee setting out the above facts. Despite

perniitting retention of accommodation by other similarly placed

persons, this reque_st,of the petitioner was rejected by the letter
dated 20™ February, 2003. The respondent no. 2 further
referréd the case for eviction of the petitioner, treating him as
an tnauthorised occupant of public prgmises unld.er.the‘.Public

Pljelnise_s (Eviction of Unauthorised Occupants) Act, 1971.

. 11. In these proceedings, the ‘followning'eviction order dated

' 2'.3“1 Septeinbér, 2003 was passed against the petitioner which

was served on him on 18™ November, 2003:-

“OFFICE OF THE ESTATE OFFICER AND DEPUTY
" DIRECTOR OF ESTATE (LIT.). DIRECTORATE OF
ESTATES, NIRMAN BHAWAN, NEW DLEHI.

EC/93/AD/Lit/03/T-D
All persons concerned and in particular

Shri P.K. Koul,
123, North West Moti Bagh,
New Delhi 4

Whereas I, the undersigned am satisfied for the reasons
recorded below that Shri P.K. Koul is an uhauthorized

occupation of the premlses “specified in the Schedule'
below : :

REASONS - :
You have been continuing to occupy the .premises
specified in the schedule below even after its allotment
stands cancelled in your name w.e.f. 1.2.03 vide lette1 no.
TD/283/M-23/96 dated 8.11.02.
- You have failed to prove that you are not in unauthorized
occupation of the instant premises.
Now, therefore, in exercise of the powers conferred on me
under Sub-Section (I) of Section 5 of the Public Premises

W.P.(C) N0.15239/2004 Page 12 of 157




(Eviction of Unauthorized Occupants) Act, 1971, I hereby
order Shri P.K. Koul, and all the persons who may be in %
occupation of the said premises or any part thereof to
* vacate the same within 15 days from the date of issue of
this -order. In the event of refusal or failure to comply
with this order within the period specified above, the said
Shri P.K. Koul and all other persons .concerned are liable
to be ‘evicted from the said premises, if need be by the
use of such force as may be necessary.
SCHEDULE
123, North West Moti Bagh, New Delhi.

Sa-
(B.K. Kulshreshtha)
, ' ESTATE OFFICER
Date : 23.9.2003
Copy to A.D.-T-D.” »
12. The‘. pe'tit:101ler filed an appeal registered as PPA No.
°33/2003 chalienging the said eviction order.

It is contended that the learned Additional Disfric;u Judge
mechanically dismissed' the. petitioner’'s appéal by an order
dated 10% Sép‘tember, 2004 .ignoring"the orders passed by the
Supreme Court and other precedénfs of this- court in respect of
identically placéd.persons necessitating the present petition. |

The submission is that. the cancellation of Lhe petltloner s
allotment by the letter dated 27/28th August, 2002; 1eJeCL10n of
“the petitioner’s request by the letter dated 20" of February,
+2003; the order of eﬁction dated 23" September, 2003, as well

as the order of the 1earned ADJ dated 10% S_eptembei", 2004 are
legally not sustainable. |

The writ petit10'11 laYS. a challenge to ‘these orders as well

as the non-action of the respondents. |
13. The fact$ relating to the other petitioners in this bunch of
peti‘tioils are siniilar"a;nd are n‘o-t disputed by the respondents.

For the purposes of convenience and clarity, the details of

W.P.(C) No.15239/2004 - Pagei30f 57




7

impﬁgned in these writ petitions are tabulated belox/v:—_

2L

the allotment of -accommodations wliich were effected in favour
of the petitioners/the predecessor in interest; the dates.of their
retirement; the status of allotment and particulars of the orders

~ which have been passed. against all the - petitioners and are

W.P.(C) N0.15239/2004

2 3 4 . 5 6
. Writ Quarter | Date of | Date of | Date of., Dale of
Petition'| Allotted | Retireinen| impugned | impugned| - the
No. L of order of | Eviction |impugned:
Allottee | Cancellati| COrder order in
on of Appeal
o Allotment :
WP (C) H-52, 31.7.2002 [31.10.2002 |23.9.2003 | 10.9.2004 -
No.15239| Sarojini ‘
/2004 Nagar,
- | New Delhi c- .
WP (C) GI-800, 1.7.2002 31.10.2002.{23.9.2003 | 10.9.2004
No.15240 | Sarojini - : :
(o 1/2004 Nagar,
- |New Delhi | . A N .
WP (C) |H-162,  |7.5.2002 7.5.2002 25.9.2003 | 10.9.2004
N©.15245 | Sarojini : ;
/2004 |Nagar,
‘ New Delhi
WP (C) 123/IV.,‘( 30.9.2002 ' |7.5.2002 25.9.2003 | 10.9.2004
' 1No0.15246 | North . ‘ ‘ ;
/2004 West Moti
.|Bagh, New
Delhi 4
WP (C) 499 A, 30.4.2005 [1.9.2004 28.3.2005°
No.862/2 |Sector 3, ' 20.12.2005" .
. 1006 RK. o :
' Puram ,
. New Delhi
WP (C) - |Z-20, 12.12.2005 |12.12.2005 |31.1.2006 | 31.1.2006
No.1779/ |-Sarojini C .
2006 Nagar,
New Delhi | _ :
WP (C) |11/5, 31.10.2001 }1:3.2002 18.9.2002 | 10.9.2004°
No.15241|Sector-1, : B
/2004 M.B. Road, 5
New Delhi | »
WP (C) - {60/9,. -128.2.2002 130.6.2002 |11.7.2003 | 10.9.2004
No.15264|Sector-1, ' o
/2004 Pushp '
Vihar, . . ,
‘| New Delhi !
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Wiit | Quarter | Date of |. Date.of | Dateof | Date of
Petition | Allotted | Retiremen | impugned | impugned, ~  the
- No. ) . tof order of | Eviction |impugned:
7' Allottee . | Cancellati| . Order order in
: - on of Appeal
: Allotinent '
WP (C)" |3/252, "~ |30.4.1998 |1.9.1998 |3.3.2004 -
No0.1527 [Andrews . '
9/2004 |Ganj,
New
Delhi ' .
WP (C) |DG 915, (Allottee [22.1.2002 -
No.1569 |Sarojini |Died while - :
8/2004 -|Nagar, in service
: New on ‘
Delhi 4.8.2001) .
WP (C) |MS/1007, |30.4.2004 |1.7.2004 [25.4.20051 1.2.2006
No.2641 |Sector . . ' '
/2006 VII, M.B.
Road,
New
- - |Delhi .
WP (C) |Allotted |30.9.2006 23.7.2007 -
No0.5681 |Quarter S
/2007  'lin Delhi | .
WP (C) |New 31.5.2007 - -
No0.2869 |Delhi i
/2008 -
(WP (C) |New  |31.12.2007 | 10.11.2008 | -
No0.8599 | Delhi -
/2008 . - . _
WP (C) - {New 31.12.2007 - - -
No0.8600 |Delhi '
/2008 '
WP (C) |New 31.12.2007 ~110.11.2008 |- ]
No0.8601 |Delhi '
/2008 |
WP (C) [GI-809, 31.5:2008 120.4.2009 |
1No0.8641 |Sarojini - o
/2009 Nagar, - |
_ : New |
Delhi
wp (C) 1880, 31.7.2008 3.8.2009
No0.1137 |Lakshmi : .
7/2009 |Bai
: Nagar,
New
Delhi



STy
A

N

2

1 3 4 . 5

. Wit | Quarter-| Dateof | Date of |- Date of
Petition | Allotted | Retiremen| impugned | impugned

No. o i of order of | FEviction

. Allottee | Cancellati| Order
' on of ‘

, . ' Allotment o
WP (C) [SI/38,  [30.6.2008 }1.8.2008 {9.3.2009
No.1148 |Sadiq '

8/2009 . |Nagar,
~ |New
. . +|Delhi S :
WP (C) |S-- - 30.11.2007 {21.7.2008 |19.1.2009
INo.1148 1/65/11, | » o :
9/2009 |M.B.
|Road,
-\ New
- |Delhi ) _
WP (C) |AB-837, . [30.4.2008 |18.8.2007 |10.11.200
No0.1149 |Sarojini - - 8 '
0/2009 |Nagar, :
New
’ Delhi _ _ :
WP (C) |K-4/12, 30.6.2006 |1.11.2006 [18.6:2007
No0.1149 |Sector II, ' : : '
11/2009 |DIZ Area,
Gole
Market,
New
.. .{Delhi ~ | A ‘
WP (C) |47/3Af, |30.9.2005-|1.2.2006 . |18.7.2006
No.1154 |DIZ Area, '
8/2009 |Sector 2,
) Gole-
Market,-
New

_ Delhi . , ,

WP(C) X-224, 31.08.2006 (01.01.2007 {28.05.2007
No0.7057 |Sarojini. '
/2007 -~ |Nagar,
' " |New

Delhi : .
WP(C) |Qr.No.28 [30.04.2008 [31.12.2008 [16.03.2009 {*
No0.9609 |1, Type- 3 | ‘
/2009 v,

~1Sector-8,

R.K.Pura

m, New

Delhi. *
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Petitioners’ contentions | : : o 2 ?

14. In these writ petitions, the petition.er.s have all contended
that they are permanent residents of Jammu & Kashnﬁr ali_cl
have An»o .d‘elsire ‘whatsoever .‘to reside in Delhi. However, on -
account of the prevailing Circﬁinstanees and the inability of the
Government to Sécufe- their lives and prop_erties in. their home
state, vth.ey. afe unable to return to the state. Their properties
_and oﬁly homés in the valley -have either been destroyed or.
occupied.

15. 'APassage .of time .also has brought no change in-the
conditions -pre'valen't“'in the stéite of Jammul & Kashmif. “The
petitioners ijelnaill unable to return to their own homes.

- 16. Mr. R.K.Handoo, .Mr; B;L. Wali and Mr. Samrat Nigam,
1ea1"1ied counsels appearing for the petiti_on,ers', with all the
vehemen_ce at their command, liave urg_ed that tl.le status of the
petitioners standé reduced to ‘that of .‘refugees' in- their own
country with 110W11e‘1"é to go ahd no support at all-from the state,
the only diffefeﬁce being that instead of being displaced to
~another country, the petition,eré stand evicfed withiﬁ their own
- country.

17. The pétitioner_s have contended that 'discre'tion_ a1'1d power
| is vested in the 1"esb011de11ts under SR 317-B-25 of the Allotment
| of the ‘::Covernment Re_sidence (General Pool in Dellﬁ) Rules to
permit any person tovoccupy public pl%emises. Instanéeé have
‘been cited of the | respondents permitting | other persons
including identically -displaced .Kashmiris to- occupy public
premises. It is complaihed that the respondents .have unfairly

failed. to consider the special circumstances so far as the

"~ W.P.(C) No.15239/2004 Page 17 of 157




petitioners are Coﬁcel"lled and haxt_etdiscriminated against them 3 @
The writ petitioners thus assail the failufe- of the respondents to
exercise the discl“etion vested in them to permtt the petitioners
to continue to occupy thé quarter.s, in accordance with law on
the grouiid of al*bttrat"inéés. | |
18. The submission is that the -refusal of the respondents to
' ppermit the. petittoners to retain the allbtment on payment of
"normal license ‘\fee is illegal. and results in violation of the
constitutional 1"ig11té - of '. the petitioner as - well as the
constitutional and public- law obligations, 1‘espo'ns'ibilities'- and
duties of the 1"éspondents. |
'19. [t is submitted that in the given circumstances the
petitioners cannot be 'deemed to be in. ’ullautlloriéed occuplation’ :
: fql" the pli1"13t)ses of. the application of the ..Public Premises
(Eviction of Unauthorised Oct:upants) Act, 1971. The
petitioners contend that the respondents were constitutionally
mandated ‘Lo protect their right to life .un.der Article 21 of the
Constitution of Indié and having failect to do .so, Wel'"e bound to
ensure the Vrightl to shelter of the petitioners, which is an
essential concomitant thlareof. : 1111 this backgrouﬁd, the
p'etitio'ners challenge inaction qua the rights of the petitioners;
the legality and validity of the cancellation of the allotments of
the t[uarters; as well as the proceed_ingé and all orders 'qlldel" '
the Public .Plremises (E‘viic'tion Of Unauthorised Occu’pants) Act,
1971. It is contendgd _that' the respondents have ignored ail
j\relevant material in initiéting the proceedings 'against tlte

petitioners, passing the impugned orders.
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20. Mr. Jatan Singh, learned Standing Counsel for the Union

Respondents conteniions

of India and Mr. R.V. Sinha, learned counsel for the 1"esp011de1i'ts

" challenge- the very maintainability of these writ petitions. It is

contended that the public prémises were allotted to emplojrees

- of the Government by virtue of their employment.  Such

relationships having come to an end onv supérannuatjion/denﬂse
of thé government servant,.learned counsels strongly urge that
the petitionérs Have no right at all to cor’rl:hme to occupy the
official accommodation after their 1"e'tire1n'e11't.. It is further
urged that the petitioners have no 1"ight or e11‘title1ne11t to aliy
acco:mmoclaﬁo'n from the respondents. The submission is that
the ci‘etisions agaiﬁst the petitioners are in accordance with the
provisions of the Act of 1971 and judicial precedents on the

subject and cannot be faulted on any legally tenable grounds. -

Material pleadings

21. Before examining these submissions, learned counsel for

“the petitioners have drawn attention to the petitioner's

- pleadings in grounds A to H, K, L & M of WF (C)

No.15238/2004  P.K. Koul Vs, Estate. Officer an_d the

_ 1“e_Sp011de11ts response thereto whicli deserves to be usefully

(;o1lsidel"ed in extenso and reads as follows:-

Pleadings im _ the WP (C) | Pleadings in counter affidavit

No.15239/2004

Grounds :

“A. Because the Hon'ble Su}@réme

W.P.(C) N0.15239/2004 Page 19 of 157
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Court of India. imn - S.L.P.
No.7639/1977 . -~ Shii J.L. Koul &
Ors. Vs. State of J&K & Ors. has
considered the. question regarding
the possession of the accommodation
of the similarly placed employees
arid -adjourned the matter sine die

1and till the Supreme Court decides

the matter finally, the Respondents
cannot dispossess © the Petitioner
from the premises in question. ‘
Vide order dated 26.8.1997 the
Hon'ble . Supreme Court of India in
the said case passed the following

orders:
' “List this matter on a regular day.

after six weeks.

‘In the meantime, Mr. P.P. Ra0'

will ‘ascertain from the State Govt. as
to whether the petitioners can be put
back to their respective houses

_’-’That the contents of Grounds (A
to H) are matiter of record,
need no comments.

owned by them in the Kashmir valley | -

and ' can ensure protection of the
persons as also their property. To

facilitate that venture, the petitioner's

counsel will give to Mr. -Rao the
address of each petitioner where he
‘would expect to be shifted.”

~ Again vide order dated 28.1.1998

following -.orders .adjourning the
matter sine .die and continued the
stay:-

continue. The petition to be activated
on mentioning ' by Counsel for the

| State of Jammu and Kashm11 as and

when the

Pleadings " in __the WP (C)
No.15233/2004 ) :

State is in a position to assure the
return of the petitioners to .their
respective homes in the Kashmir

valley and ensure their safety and
personal property.”

Copies of the aforesaid orders of

the Hon'ble . Supreme Court dated

26.8.1997 and 28.1.1998 are annexed |.

herewith as annexure herewith as
Annexure P-5 & P-6 respectively.

Adt]o‘urned sine die. Stay to

| taking into consideration of* the |-
‘| present  ‘situation = -the - Hon'ble
Supreme Court of India passed the

W.P.(C) No.15239/2004
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B. Because the Ld. AD]J has not even
considered that.the Hon'ble Tribumnal

in QA N0.2378/2002 - Tej Kishan
Vs. Unjon of India & Ors. has gone |
|into the issue and .directed the

Respondents to allow the Applicant
therein _to  retain  the Govt.
accommodation pending decision in
SLP (Civil) No.7369/97. A copy of the
aforesaid order of the Ld. Tribunal
dated 30.12.2002 is annexed
herewith as Annexure P-7. ‘

C. ‘Because the Ld. ADJ has failed to

| appreciate - that Petitioner being a

Kashmiri migrant whose house in

Kashmir Was_burnt and destroyed by
the militants, he has no place to go.

Pleadings in counter affidavit

“That the contents of Grounds (A
to H) are matter of record,

He is, therefore, compelled to stay at

his Govt. accommodation allotted to
him " till the normalcy in Kashmir
valley is restored and he ¢ould go
back to his State one day and rebuild

.|.and ‘reoccupy his destroyed house.
However, the Respondents in a most |
-callous, unconcerned and mechanical

manner turned down the request of
the Petitioner. .

'ID. Because the Petitioner has the

Fundamental Right to live which is
guaranteed to him under the Article

21 of the Constitution of India and |

which Right includes the quht to
Shelter also.

E. DBecause the Petitioner cannot go
back to the Kashmir Valley, his place
of origin because his life is in-danger
in the wvalley on account of the
ongoing militancy in the State of ] &

K and also because his own house in

Srinagar was burnt/destroyed by the

militants and he has no other shelter :

anywhere in Indla

Pﬂeamﬂﬁnmns in the WP (C)

N0.15239/2004

F. DBecause the Petitioner with his

need no comments.
XXX '

W.P.(C) No.15239/2004
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meager income received as pension
cannot take .an alternate private
accommodation in Delhi where he can
live with dignity alongwith his family
members. His pensionary income .is
not even sufficient to buy food
material for his family members.
has no other income whatsoever.

G. Because unless thé Respondent
No.1 namely, the Ministry of Urban
Development who is the nodal agency
to ensure proper shelter to the
citizens of India provide suitable

He

accommodation to the Petitioner and |.

other similarly placed Kashmiri
migrants at affordable price and in
easy installments, no retired
Kashmiris can acquire a house of
their own and move to the same. The
Respondents have of their own and
move to the - .same. The
Respondents have mot taken amy

positive action in this direction so |

that the Kashmiri migrants are
rehabilitated properly and with
digmnity. -

H. Because  in the face of the

peculiar circumstarices and abnormal -

conditions prevailing in the State of
Jammu and Kashmir, employees of
| the State of ] & K were granted relief
1 by the Hon'ble Supreme Court. of
India on humanitarian considerations
and on the basis of equality.

XXX

XXX
XXX
K. Because the right to the

Petitioner to have a shelter does not
cease to exist just because he has
retired from the Government service.
His right to continue tostay in the
present accommodation or in an
alternate accommodation "to be
provided by the Respondents cannot
be taken away till his safety in his
own State is ensured and his own
house in Srinagar is renovated or re-
built. ' ‘

-allotment

16.That in response to the]
contents of para K of ground, it
is submitted that the petitioner
was allotted Government
accommodation subject to
allotment rules while he was in
service. He was entitled to retain
the Government Quarter- only
during his service period and the
has. been cancelled
consequent upon his retirement
from service after giving him

W.P.(C) N0.15239/2004
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im WP

Pleadings - the ()
No.15239/2004 -
L. Because. the Directorate 'of

Estates are allotting qeneral pool
accommodation not only to the
servinig Government: employees but

also to various other categories of.

employvees who have nothing to do
with government service. = The
employees working in the office of the

political parties, journalists, freedom |

fighters, artists; etc. are also allotted
general pool “accommodation. The
Petitioner belongs to special category
of displaced Kashmiri Pandits and
they also- deserve special treatment in
the ‘matter of providing

accommodatlon as in the case of the

aforesaid non-governmental
categories. :
M. Because the Ld AD] has falled to
| consider  the facts . that the

| concessional
| months.

17.That

- period  of four
Further retention |
thereafter for.a maximum period
of four months on medical
grounds as per rules has already

| been availed by him.

in response to the
contents of para L of ground, it is
submitted that.the allotment of
GovernmenL quartel is made -as
per the rules and policy laid down |

by the Government.

18.That the contént of para M of
the Ground needs no comments

Respondents has the power to relax |for want - of knowledge.
the Allotment Rules in respect of any | However, the petitioner is a
person and in respect of any |retiree and qettlnq post_relrial
accommodation.. According to SR | pension.” '
317-B-25 of the "Allotment of
Government Residences (General
Pool in Delh) Rules, 1963, the
Government ‘have the power to relax
the Allotment Rules which - is

reproduced as under:-,

“SR . 317-B-25; The Government may

| for reasons to be recorded in ertlng

relax all or any of the provisions of | |

the Rules in this Division in the case

of any officer or residence or class of |

| officers or typeof residences.”

- WP No.15239/2004
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22. The above narration would show that the respondents
~ admit the correctness of the factual submissions, rights claimed
and entitlements of the petitioners in these grounds of the writ

petition.

Nature Of rights involved in £h ese pe titions

Constitutional guarantees

-23. Before proceeding to examine the challenge laid by the
petiﬁoneré,- it is essential to e'Xamine the right of the p.etitionel".s
which is involved. Article 19_(1)(6) of the Constitution of India
states that ali citizens shall havé”the n’ght to reside and settle in
any 'parﬁ of the territory éf India. | Article 21 oh the other hand
states that no person shall be deprived of hié life or personal
- libe.rty except acc_o_rding to procedure éstéblished by law.
24.. The petitioners ciuestion the ju1fisdi'ctioﬁ anci legality of the
respondent’s actions and threaf to forcibly e.vict them from ﬂleir
only shelter 111 purportéd ‘exercise of stétutorY powers utilizing
thg process,pres'crib(_-ad u‘nder the Public Pr-emise‘s (Eviction of
Uﬁauthorised Occupants) Act, '1971 (heféafter 1"efe1“1“éd to as the
’Publié_ Prénﬁses Act, 1971").
25. In 1995 (2) SLR 72, P.G. Gupta Vs. State of Gujarai &

Ors., the-Supreme Court held that food, shelter and clothing are

the minimal human rights. The court reiterated its earlier
expansion Qf the right to residence and settlement by again

holding thaf, it is a -"fundamental right under Article 19(1)(e)
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and it is a facet of inseparable meaningful right to life under ()
Article 21” of the Constitution of India. |

26. Fundamental 1"1ghts are guaranteed.to the cnlzens of Indla
under part III of the Constltu-tlon of India. In (1996} 2 S5CC
549 Chameli Smg]z & Ors. Vs. Etazife of U.P. & Anr., the

uupl eme Court held that the right to sheltel is a fundamental

right available to every citizen of India. It was also read into the
| right to life 'guaréﬁteéd under Article 2'1- of the C011Stitu't1011 to
make it more meaningfuL In para 8 of the judgment, the court
succinetly ;et out ‘;hé nature of the right and the mandate on ﬂle
state. as folléws':—

“8. In any organised society, right to live as a
human being is not ensured by meeting only the
animal needs of man. It is secured only when he is
assured of all facilities to develop himself and is freed
from restrictions which inhibit his growth. All human

' rights are designed to achieve this object. Right fo
live guaranteed in any civilised society implies the
right to food, water, decent environment, education,
medical care and shelter. These are basic human
rights known to any civilised society. All civil,
political, social and cultural rights enshrined in the
Universal Declaration of Human Rights and
Convention or under the Constitution of India cannot
be exercised . without these basic human rights.
Shelter for a human being, therefore, is not a mere
protection of his life and limb. It is home where he
has opportunities to grow physically, mentally,
intellectually and spiritually. Right to shelter
therefore, includes adequate Iliving space and
decent structures, clean and decent surroundings,
sufficient light, pure air and water, electricity,
sanitation and other civic amenities like roads etc, 50
as to have easy access to his daily avocation. The
right te shelter, therefore, does not mean a mere
right to a roof over one's head buf right to all
the infrastructure necessary to enable them to
live and develop as a human being. Right to
shelter when used as an essential reguisite fo
the right to live should be deemed. to have been
quaranteed as a fundamental right. As Is
enjoined in the Directive Principles, the State ~
should be deemed to be under an obligation to
secure it for its citizens of course subject to its
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economic budgeting. In a democratic society as a @@
member of the organised civil community one should '

. have permanent shelter so as to physically, mentally
and . intellectually equip oneself to improve his

~excellence as a useful citizen as enjoined in the
Fundamental Duties and to be a useful citizen and
equal participant in democracy. The ultimate object of
making a man equipped with a right to dignity of
person and equality of status is to enable him to -
develop himself into a culture being. Want of decent
residence, therefore, frustrates the very object of
the Constitutional animation of right to equality,
economic _ justice,  fundamental right  to
residence, dignity of person and right to live .

- itself,...... ” (Emphasis supplied)

The Apex Court unequivocally declared that all. 'the"ci_vil,>
political, social and cultural rights enshrined in the. Universal
Declaration of I—Iuinan Rights alid Convention, 1948 or under the
Comnstitution of Ihdia cqnnot be exer‘cised Without, in"ter. alia, the
basic human right of shelter. | :

27. The right to shelter as an esseritial .cconcomitant of the
fundamental right to life. was also préssed by the pavement
~dwellers inT the pronouncement repo_rted ét (1997) 11 SCC 121
- Ahmedabad Mzzmicipaf Corporation Vs. Nazlwab._KImﬂ Gulab
-Kﬁaﬂ & Ors. The Mﬁnicipal Corporation of "Ahmedabad was
complaining against encroachment and ocvcupa'ti'on’ of
. pavements in the .ui“].aan lilﬁits of Ahmedabad b.y the pavement
dwellers (1‘“els'p'o1‘1dents therein). The court was concerned with |
the plea of violation of fundamelital 1"ight_s of 'the' pavement
dwellers under A14t1016 19(1)(e) and Zi of the Constitution of
India and their entitleméﬁt to shelter. The smhmatioQ by the
Court placing reliance '6_11 the several précedents 011'.L_'he subject

throws light on the very question which has been raised herein
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also. After reiterating the principles in earlier judgments, the

observations of the Supreme Court read as follows:- '

“13. Socio-economic justice, equality of status
and of opportunity and dignity of person to foster

- the fraternity - among all the sections of the

society in an integrated Bharat is the arch of the
Constitution set down in its preamble. Articles
39 and 38 enjoins the State to provide facilities
and opportunities. Articles 38 and 46 of the
Constitution enjoin the State to promote welfare
of the people by securing social and economic
justice to the weaker sections of the society to

‘minimise inequalities in income and endeavour

to eliminate inequalities in status. In that case, it
was held that to bring the Dalits and the Tribes
into the mainstream of national life, the State
was to provide facilities and opportunities as it is

the duty of the State to fulfil the basic human .

and constitutional rights to residents so as to
make the right to life meaningful. In Shantistar
Builders v. Narayan Khimalal Totame AIR 1990
SC 630, another Bench of three Judges had held
that basic needs of man have traditionally been
accepted to be three-food, clothing and shelter.
The right to life is guaranteed in any civilised
society. That would take within its sweep the

right to food, the right to clothing, the right to

decent environment and -~ a reasonable
accommodation to live in: The difference
between the need of an.-animal and a human
being for shelter has to be kept in view. For an
animal, it is the bare protection of the body; for a
human being, it has to be a suitable
accommodation which would allow him to grow
in every -aspect-physical, mental and intellectual.
The surplus urban-vacant land was directed to
be used to provide shelter to the poor. In Olga

Tellis case (supra), the Constitution Bench had

considered the right to dwell on pavements or in

slums by the indigent and the same was

accepted as a part of right to life enshrined
under Article 21; their ejectment from the place
nearer to their work would be deprivation of
their right to livelihood.” : '

XXX XXX XXX

It would, therefore, be clear that though no
person has a right to encroach and erect
structures or otherwise on footpath, pavement or
public streets or any other place reserved or
earmarked for a public purpose, the State has
the Constitutional duty to provide adequate

facilities and opportunities - by distributing its
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wealth and resources for settlement of life and
erection of shelter over their heads to make
the right to life meaningful, effective and fruitful.
Right to livelihood is meaningful because no one
can live without means of this living, that is the
means of livelihood. The deprivation of the right
to life in that context would not only denude life
of effective content and meaningfulness but it
would make life miserable and impossible to live.

It would, therefore, be the duty of the State

to provide right to shelter to the poor and
indigent weaker sections of the society in
fulfilment of the constitutional objectives.

25. Article 19(1)(e) of the Constitution provides
to all citizens fundamental rights to travel, settle
down and reside in any part of the Bharat and
none have right to prevent their settlement. Any
attempt in that behalf would be unconstitutional.

The Preamble of the Constitution assures

integrity of the nation, fraternity among the‘
"people and dignity of the person to make India

an integrated and united Bharat in a socialist
secular democratic republic. The policy or
principle should: be such that everyone should
have the opportunity to migrate and settle down
in any part. of Bharat where opportunity for
employment or better living conditions are
available and, therefore, it =~ would be

unconstitutional and impermissible to prevent

the persons from migrating and settling at places
where they find their livelihood and means of
avocation. It is to remember that the Preamble is
the arch of the Constitution which accords to
every citizen of India socio-economic dnd
political justice, liberties, equality of opportunity
and of status, fraternity, dignity of person in an
integrated Bharat. The fundamental rights and
the directive principles and the preamble being
trinity of the Constitution, the right to residence
and to settle in any part of the country is assured
to every citizen. .......... The right to life
enshrined under Article 21 has been interpreted
by this Court to include meaningful right to life
and not merely animal existence as elaborated in
several judgments of this Court including
Hawkers' case, Olga Tellis case and the latest
Chameli Singh's case and host of other decisions

“which need no reiteration. Suffice it to state that

right to .life “would include - right to live with
human dignity. As held earlier, right to residence
is one - of the minimal human rights as

fundamental right. Due to want of facilities and -
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opportumtles the right to residence and L{ /
settlement is an illusion to the rural and urban
poor. Articles 38, 39 and 46 mandate the state,
‘as its economic policy, to provide socic-economic
justice to minimise inequalities in income and in
opportunities and status. It positively charges
the State to distribute its largess to the weaker
sections of the society envisaged in Article 46 to
make socio-economic - justice a _ reality,
-meaningful and fruitful so as to make the life
worth living with dignity of person and equalitv
of status and to constantly improve excellence.”
(Emphasis supplied)

28. The petitioners ére facing thredtened fo'}"cible eviction
from thle only shelter they know which was allotted by the
'-1"esponde.11ts, éither to_them or ‘the pefson on whom they were
‘dependant. 'If compelled to vacate without provision of an
“alternative, the inevitab‘le" C().nsequence. is,‘ that thé petitioners
would be rendered homeless: |

29. It is. obvious that the present petitions raise an important
‘.aspect of right to shelter of these displaced persons under
Article 19(1)(e) and which has been déélared by ﬂlé Supreme
Court to be an integral and essential péi"t also"_'of their right to
1if§, guaranteed as a fundamental right under Article 21A of the
Constitution of India. In the several billdi11g jﬁdibialpreéedents '
noticed hereinabove, the hSﬁpr.eme Court has further held that
such violation may alsp adversely impact and violate the right to
occupa‘tion and p'rofessi.on under Article 19(1)(g) of the
Constitution of~India which is the cher basic human right of the
petitionefs inextricably involved in the instaﬁt case.

In Lfen;a lional perspective - _conventions; 1orims; quiding
principles and their applicability to present case

30. Sofar as right to adequate housing and its protection is’

concerned, there is no specific domestic legislation on the issue.
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In the aforenoticed ptcﬁounceinents the Sapreme COurt has
been of the view that such right can: also be sourced as a hasic
human 11ght under the international human rights law
31. This court has had occasion to examine the source of tlre
right to housing, -shelter and protection : against forcible

ev_ictions by residentsAothu'ggi Jhopri clusters (hutments) in the

"judgments dated 14% July, 2006 in W.P.(C) No. 5007/2002

repor ted at MAN U/DE/9327/2006 entltled ]agdrs]r vs. DDA

and also the- pronouncement of this court dated 11% February,

2010 1n W P.(C) No. 8904/2009 Szwdama Singh & Ors. Vs

Government of Deﬂu & Alﬂ.r with connected writ petltlons

In this regard, in these judgments as well, reference was made
to the following international & regional covenants and

declarations on the right to adequate housiﬁg ‘which declare

"t‘hat provision. of hoﬁsing' as well as the protection against

: _forced eviction is the unequlvocal responslblhty of the state :-

(1)The Universal Declaration of Human qu]zzm, 1 94
makes the following statement:

“Article 25.1

Everyone has the right to a standard of living
adedquate for the health and well-being of himself and his
family including food, clothing, housing and medical care
and necessary social services, and the right to security in
the event of urdemployment, sickness, disability,

widowhood, old age or other lack .of livelihood in-
circumstances beyond his control.”

(ii) The Imtermational Convention on the Elimmination

of All forms of Racial Drscnmrﬂatwm 1965 contalns
the following :

“Article 5

- In compliance = ‘with the fundamental
obligations laid down in article 2 of this
Convention, States Parties undertake to
prohibit and to -eliminate raC1a1 discrimination
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“in all its forms and to guarantee the right of

everyone, without distinction as to  race,
colour, or- national or ethnic origin, to
equality before the law, notably in the
enjoyment of the following rights : - '

XXXX

- (d) Other civil rights, in particular

XXXX

(iii) The Tight to housing.”

e

(iii).. Article 11 of the International Covenant on

December, 1966 further co
- states thus :

”Articie 11

“1. The State Parties to the present Covenant.

recognize the right of everyone to an adequate
standard of living for himself and his family,
including adequate food, clothing, and
housing, and to the continuous improvement of
living conditions...........” '

FEconomic, Social and Cultural Rights adopted by the
General Assembly of the United Nations on the 16" of
difies the right to housing and -

India has signed and ratified this covenant and is thus a
state party to it.

“Social progress and development shall aim

 at the continuous raising of the material and

Spiljitualvgtalldafds of living of all members of
society, with respect for and in compliance
with human rights and fundamental freedoms

~ (iv) Part II of the .D@d&mti@ﬂ of Social Progress and
Development, 1969 states thus :. )

through the attainment of the following main

goals:
XXXX

Article 10(f)

The .movision for all, particularly persons in
low-income groups and large families, of
adequate housing and community services.

(v) Part III Section (8) of the Vamcmwer D@Cl@l‘éfi@ﬂ
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“TI1 Guidelines for Action ‘ : \/l \/’
XXXX |

8. Adequate shelter and services are a basic
human .right ‘which places  an’ obligation on
governments to ensure their attainment by all
people, beginning with direct assistance to the
least advantaged through guided programmes  of
self-help and community action. Governments
should endeavor to remove all impediments
hindering attainment of these ‘goals. Of special
importance is the elimination of social and racial
segregation, inter alia, through the creation of
better balanced communities, - which blend
different social groups, occupation, housing and
amenities.” L . '

TheARecommendations fpr National Action in the
Vancouver Declaration contains inter alia also
the following :- ' '

“A.  Settlement Policies & Strategies

Preamble, Point 3

The ideologies of States are reflected in their
human settlement policies. These being powerful
instruments for change, they must not be used to

- dispossess people from their homes and their land,

or to entrench privilege and exploitation. The
human settlement policies must be in conformity
with the declaration of principles and Universa
Declaration of Human Rights.” '

(vi) Article 8.1 of the Declaration on the Right to
Development, 1986 also states that:

-“Article 8

1. States should undertake, at the national
‘level, all necessary measures for the.
realization of the right to development and
shall . ensure, inter-alia, equality  of
opportunity for all in their access to basic
resources, education, health services, food, °

1'10}1sing-[ employment and the fair distribution
of income....” ' <

~(vii) . The above objectives were also reinforced the

declaration made in- the International Year of the

. Homeless in 1987 by the United Nations when it

‘?(1;1?111?33: of this right_of all individuals in the following.
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“a real home...one which provides protection \/Z)
from the elements; has access to safe water

"and sanitation; provides for secure tenure and
personal safety; and within -easy reach of
centres for employment, education and health
care: and is at a cost which people and society

~ can afford.”

(viii) On the issue of forcible evictions, the General
- Comment 7 dated 20th May 1997 on the right to
adequate housing. (Article 11.1 of the Covenant
Forced Evictions) by the Comimission on Fconomic,
Social and  Cultural Rights is important and is
extracted hereafter :

“(1) In its General Comment No. 4, (1991),
the Committee observed that all persons
should possess a degree of security of tenure
which guarantees legal protection against
forced - eviction, harassment and other
threats. It concluded that forced evictions are
prima  facie incompatible  with  the
requirement of the Covenant............... '

(2) The international community has long
recognized that the issue of forced evictions-is a
serious one. In 1976, the United Nations
- Conference on Human Settlements noted that.
special attention should be paid to "undertaking
major clearance operations should take place
only when conservation. and rehabilitation are
not feasible and relocation measures are made.
In 1988, in the Global Strategy for Shelter to
the Year 2000, adopted by the General
- Assembly in its resolution 43/181, the
“fundamental obligation (of Government) to
protect and improve houses and neighborhoods,
rather than damage or destroy them” was
‘recognized. Agenda 21 stated that “people
should be protected by law against unfair
eviction from their homes or land”. In the
Habitat - Agenda = Governments committed
themselves to “protecting all people from, and
providing legal protection and redress for,
forced evictions that are contrary to the law,
taking human rights into consideration; [and]
when evictions are unavoidable, ensuring, as.
appropriate, that alternative suitable solutions
are provided”. The Commission on Human
Rights has also indicated that “forced evictions
are a gross violation of human rights "

W.P.(C)-N0.15239/2004 Page 33 of.157

R




' ‘(X) Annexure-I of the Report of the - Special

Rapporteur on Adegquate Housing lays down some

basic principles and guidelines on development based
evictions and displacement. It provides the [uldelme
on relocation of the displaced which read as follows :

“52. The Governmeni and any other parties
responsible for _providing just
compensation and sufficient alternative

- accomimodation, . or _restitution wihen
feasible, must do so immediately upon the
eviction, except in cases of force majeure. At a-.
“minimum, regardless of the circumstances and-
without discrimination, competent authorities
shall ensure that evicted persomns or groups,
especially those who are unable to provide for
themselves, have safe and secure access to: (a)
essential food, potable water and sanitation; (b)
basic shelter and housing; (c) appropriate
clothing; (d) essential medical services; (e)
livelihood sources; (f) fodder for livestock and
access to - common property resources
previously depended upon; and (g) education
for children. and childcare facilities. States
should also. ensure that members of the same
extended family - or community = are mnot
separated as a result of evictions.

XXX

55. Identified relocation sites must fulfil the
criteria for adegquate housing according to
international human rights law. These include:

(a) security of - tenure; -
(c) affordable housing,

(d) habitable housing providing inhabitants
with adequate space, protection from cold,
damp, heat, rain, wind or other threats to
health, structural hazards and disease vectors,
and ensuring the physical safety of occupants;
(d) No affected persons, groups or communities

shall suffer detriment as far as their human
rights are concerned, nor shall their right to

the continuous - improvement of living

conditions be subject to infringement. This

applies - equally to host communities at

resettlement sites, and affected persons,

groups and communities subjected to forced
eviction;

XXXX
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57. Rehabilitation policies must include u7
. programmes$ designed for - .women . and :
marginalized -and vulnerable groups to ensure
. their equal enjoyment of the human rights to
housing, food, water, health, education, work,
security of the person, security of the
home, freedom from cruel, . inhuman or
degrading ‘treatment, and freedom  of
movement. :

58. Pez:@@ﬁm, groups or communities
affected by an evickion should not suffer
detriment to their human. rights, including
their right to the progressive realization of e
right to adequate housing. This applies
equally to host commiunities at relocation
sites.” <

‘(Emphasis’ supplied)

The UN Commitiee oin Ecmmmjc,' Social and

Culiural Rights in .May, 2008  in its Conclirding
: . — ( .

Observations on India, called upon the Indian government

particularly to address the issue of rising homelessness,

including the need for disaggregated data on the homeless. In

" the observations 1"elatilig fo India as a state party, it specifically

~stated as follows:-

“30. The Committee is concerned about the lack of
a national housing policy, which particularly addresses
the needs of the disadvantaged and marginalized
individuals and groups, including those living in slums
who are reportedly growing in numbers, by providing

them with low-cost housing units. The Committee also - -
- regrets that sufficient information was not provided by

the State party on the extent and causes of
homelessness in the State party. . ’

The Committee also.requests the State party to
provide, in its next periodic report, detailed information
on homelessness in the State party and the extent of
inadequate housing, disaggregated by, inter alia, sex,
caste, ethnicity and religion. '

70. The Committee urges the State party to address
the acute shortage of affordable housing by adopting a
national strategy and a plan of action on adequate
housing and building or providing low-cost rental
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housing units, especially for the dlsadvantaged and low \A@
income groups, including those living in slums. In this
connection, the Commitiee reminds the State party
of its obligations under Article 11 of the Covenant
. and refers to its General Commeni No. 4 on the
right to adeguate housing (1991) to gquide the
Government's housing policies. The Commitiee
- also requests the State party fo provide, in its next
periodic  report, - detailed _information on
homelessness in the State party and the extent of
inadeqguate housing, disaggregated by, inter alia,
sex, caste, ethnicity and religion. : o

71. The Committee recommends that the Stale
party take immmediate mmeasures to effectively
enforce  laws __and _regulations _prohibiting
displacement and forced evictions, and ensure
that persons evicted from their homes and lands
be provided with adequate compensation and / or
offered_alternative accommodation, in accordance

"~ with the guidelines adopted by the Committee in its

- General Comment No. 7 on forced evictions (1997). The
Comimittee also recommends. that, prior  to
implementing- development and urban renewal
projects, sporting events and other similar -activities,
the State party should undertake open, participatory
and nmieaningful consultations with affected residents
and communities. In this connection, the Committee
draws the attention of the State party to its General |
Comment No. 4 on the right to adequate housing
(1991) and further requests the State party to provide
information in its next periodic report on progress
achieved in this regard, including disaggregated
statistics relating to forced evictions.”

33. The above narration would show that the international

covenants ‘and instruments refer to basic human rights. All of

them have recognized right to shelter as'a basic human right,

e‘ssential for survival. It needs no elaboration that the concept

of human rights emanates from the anciént doctrine.of natural
rights based on na‘ttiral law. The experiences of the Post-
Second World War which brought forth the International
Charters and COllV(;lltIOl’lS leading to the emergence of Lhe
present day human 1"1ghts The flrst_ d_ocumented use of the
expression ‘human rights’ is to be found in the Charter of the
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United Natiohs, adopted on 25™ Jﬁne', 1945. This Charter was of

course not binding but stated that it was only an ideal to be

latér éleveloped. By adopting the Universal Declaration of -

Human Rights in Decémber, 1948 the UN General Assembly -
took the Coﬁcrete step- df fd1"1nalisi11g 'the,various' human .righ'ts.

. This was followéd by the International Bill of Righ.t.s. ~ The

‘ .deficiency in the binding nature of thé dedaration was removed
.. by the' U.N. General Assembly. by adopting on-16™ December,

) 1966, firstly, the C_ovenant on Civil and Political Rights which

formulated 1eg¢111y enforceable rights of the  individual and,

secondly, the Covenant on Economic, Social and Cultural Rights

which was addressed to the states to implement them by

legislation. These covenants came into force in December, 1976

- after ratification by the requisite number of member states.

India is a party to both these covenants which were

adopted 0.11'16th Decémber, 1966 and bind this country.

,'34._ The above nérration ‘shows that homelessness may resul‘t.

from several causes including natural disasters; development
L projec‘ts,~ ebonomic deprivation as well és human ﬁghts

violations. " International law terms persons who stand displaced -

ffom their coullti";iés as “refugees” and 1fecognizes that they are

) entitled to prdtection from being returned to places Whefe their

lives or freedom could be threatened.

35.0 At .the same time thére. are | .growing instances
intemati‘opally of persons 'a'nd even commaunities who are
comp_elléd to abandon homes on account of threat of imminent

violence or stand forcibly evicted by use of violence and

compelled to relocate to other places even within their own
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country. They cannot return to their homes within ‘the
boundaries of their own countries in the face of the continuing

threat of persecuﬁon and danger to their properties. Such

persons cannot.be termed as “refugees” as described by learned

counsels for the petitioners. In international parlance, persons

compelled to relocate within the boundaries of their own

countries stand- categorisgd as . ’ﬂzztéﬂmﬂy Djsplaced
P@M‘Qﬁs” (abbreviated as ’IDP s hereafter).

36.. Tlﬁe present petitioners along With several other families,
have been compelled to relocate -wiﬂﬁn India. and would
£11é1‘efoi"e fall uilder the category of such internally displaced

persons ('IDPs') who have.received either insufficient or- no

. protection by the State, from or during their persecution.

- 37. Except that IDPs are erced to flee from their homes to

another location with their own country, refugees and IDPs

_appear to be similarly situated. @ However, international

internal politics of one country, and consequently there exist no

- intetnational conventions relating to IDPs.

'38.  The Unitéd Nations High Commissioner-for Refugees has

recognised that the IDPs also face the same problems as

‘internationql refugees and requiré to be treated with dignity by

their own governments with full respect given to their basic

human rights.

o

- covenants respect the principle of non-interference with the

39. In this regard, a guiding document has been framed by

Francis Denge, the representative. of the Secretary General of

the United ‘Nations. on Internal. Displacevaersons, in 1998

which is titled as “ Guiding 'Priﬂciples on Internal
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Djﬁpuﬂfaceﬂwﬂf which was preSented to the UNCHR. The S/
.Co'mmj..ssion in a unanimously adopted resolution took note of
these priﬁciples which addfess.the specific needs of interl_ially
_displaced pe'rso-ns‘ worldwide and .identify rights and guarantees
relevant to the pl"otection of persons frbm forced diéplacemenf

anci to theif.protection and assistance during displacement as -

well as during return or resettlement and reintegration. -The

“introduction to these Guidelines defines “Internally Displaced

Persons” ('IDP’s) in Clause 2 as follows :-

2. For the purposes of these principles, internally
displaced persons are persons or groups of persons who
have been forced or obliged to flee or to leave their
homes or places of habitual residence, in particular as a

" result of or in order to avoid the effects of armed conflict,
situations of generalized violence, violations of human
rights or natural or human made disasters, and who have
not crossed an internationally recognized State border.”

40. So far as housing of IDPs is concerned, these .guidelines
contain the following important provisions :-

“Principle 3 : :

1.National authorities have the primary duty and
responsibility to provide protection and humanitarian
assistance to internally displaced persons within their
Jurisdiction. .

2.Internally displaced- persons have the right -to
request and to receive protection and humanitarian
assistance from these authorities. They shall not be
persecuted or punished for making such a request.

XXX

Principle 7 :

Prior to any decision requiring the displacement of
persons, the authorities concerned shall ensure that
al'l feasible alternatives are explored in order to avoid
displacement altogether. Where no alternative exist,

- all measures shall be taken to minimize displacement
and its adverse effects. . '

- 2.The authorities undertaking such displacement
shall ensure, to the greatest practicable extent, that
proper-accommodation is provided to the displaced
persons, that such displacements are effected in
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satisfactory conditions of safety nutfition health and

. hygiene, and that members of the same famllv are
- not separated.
3.If displacement occurs in situations other than - -

during the emergency stages of armed conflicts and
disasters, the followmg guarantees shall be comphed
with :
(a)A spe01f10 decision Shall be taken by a State
authority empowered by law to order such measures;
(b)Adequate measures shall be taken to guarantee
to those to be displaced full information on the

- reasons and procedures for their displacement and,.

where applicable, on compensation and relocation;

(c)The free and informed consent of those to be
displaced shall be sought;

(d)The authorities concerned shall endeavour to
involve those affected, particularly women, in.the
planning and management of their relocation;

(e)Law enforcement measures, where required,
shall be .carried out by competent legal auLhorlues

“and .

(f)The right to an effective remedy, including the
review of .such decisions by appropriate judicial
authorities, shall be respected.

FPrinciple g

Displacement shall not be Carrled out in a manner
that violates the rights to life, dignity, llberw and
secur ity of those affected.

XXX

Prin mp]@ 14

1.Every internally dlsplaced person has the right to
liberty of movement and freedom to choose his or her
residence.

2.In particular, 111ter11ally dlsplaced persons .have

the right to move f1 eely in and out of camps or other
oettlements

XXX

Principle 15 .
Internally displaced persons have:

(a) The right Lo Seel( safety in another part of
the country:

(b)The right to leave their country;

(c)The right to seek asylum in another country; and

(d) The right to be protected against forcible
return to or resetétlement in any place where

their life, S@fet% lzbertvf and/or health wmz/]d’ be

At I‘l/S]f

XXX
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Principle 1 8 .

1.All internally displaced persons have the 1"1q11t to
an adequate standard of living;

2.At the minimum, regardless  of the

- clrcumstances, . and without discrimination,

W -

competent authorities shall provide internally
displaced persons with aﬂd ensiure safe access

Lo

(a)Essential food and potable water;

(b) Basic shelter and hiousing,

(c)Appropriate clothing; and

(d)Essential medical services and sanitation. _

3.Special efforts should be made to ensure the full
participation of .women in the planning  and
distribution of these basic supphes

XXX

Principle 21
1.No one shall be arbitrarily deprived of pr operLy

and possessions.

2.The property and possessions of internally
displaced persons shall in all circumstances be
protected, in particular, agalnst the following acts:

(a)Pillage;

‘(b)Direct or indiscriminate attacks or other -acts of
violence;

(c)Being used to shleld m111tary operations or -

objectives;
(d)Being made the object of reprlsal and

(e)Being destroyed or. appropriated as a form of
collective punishment.

3. Property and 1@05595510115 ]@ft behind by

internally displaced persons should be protected

against destruction and arbitrary and illegal

- appropriation, eccupation or use.

XXX

Principle 25

1.7The primary .duty and fespmw]bllwv for
providing humanitarian assistance to Internally
displaced pfers'«_ms‘ lies with national authorities.

XXX

Section V. Principles refating to return,
resettlement and reintegration

FPrinciple 28

1.Competent authorities Jzave the primary
dutly and responsibility to establish conditions,
as_well as provide the imeans, which allow

internally  displaced  persons. . to returm

’V@]Mﬂt@l"ihf; in safety, aﬂzd with dignity, to their.
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homes or places of habitual residence, or to

resettle veluntarily _in anpother part of the

- country. Such authorities  shall endeavour to
facilitate the reintegration of returned or resettled

internally displaced persons. ,

2.Special efforts should be made to ensure the full

" participation of internally displaced persons in .the
planning and management of ‘their return or

resettlement and reintegration. :

Principal 29 :

1.Internally displaced persons who have returned
to their homes or places of habitual residence or wiho
have resettied in another part of the country
shall not be discriminated against as a result of
their having been displaced. They shall have the
right to participate fully and equally in public affairs
at all levels and have equal access to public services.

2. Competent authorities have the duty and
responsibility to assist returned and/or resettled
internally displaced persons to recover, to the
extent possible, their property and possessions
wihich they left behind or were dispossessed of
upon their displacement. When recovery of
such: property and possessions is not possible,
competent authorities shafl provide or assist
these persons in  obtaining  appropriate
compensation or another form of just
reparation.” ' ' -

41. The United Nations Charter thus establishes the
obligation upnon member nations to p'romote the key human
'rights. The Univel"'.sal Declal"afiori of Human Rights; 1948 though
not a tfeaty, Jbut is a declaration published by the General
Ass’e.inbly of the Uniﬁed Nations and is the primary d‘écu111e11't
which is concerned with the listing of the rights. It affirmatively
lays down the common standards of achiévemen‘t for all peoples
a.pd all nations. It consequently has an ef.fect‘which‘is similar to
a treaty. | Further every nation WhO. 1Is a signatory to the
afor‘enéticed International quenant on Economic, Social and
Cultural Rights ('ICESR‘) must refré_in'from acts which Would

.defeat the object and purpose of thé covenant. The preamble to
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“the ICESCR éstabli'shes. that “the ideal of free hull’i&ll beings
enjoying 'freedoni from feaf and want can only be achieved if
conditions aré created whereby everizone may enjoy his,
economic, social and éultu-rél rights as well as his civil .and
political rights”. | | |

Article 11 of this covenant emphasises that the state
parties 1"ecdg11ises the right ‘of “every person to an adequate
| standard of living which include adequate housing and
.coiitin‘ued improvement of living conditions. The right for
people to be free fi"éni _Waint is. the very foundétion of the
ICESCR.
42. The international human rights law thus establishes a
legal (ibli_ga'tion for ensuring minini_um welfare guarantees.” The
- cimventions, t'reaties aiici deciarations'aé well as the guiding
principles manifest ihe international consensus that every
nation has a duty to ensure and prdvide thése guai”'an'teés
including, inter alia shelter and.basic -general assistance to .
| evei‘jf person on its soils.
.43. The aforenoticed international conventions which exist .
as well _as the_Gﬁidelin_e )Princ,iples for IDPs therefore
recognize that shelter and housing is a basic hmiiziii right of
every individual which is the bare minimum to be provided to
internally -displaced personi

These Principles also emphasise all rights of displaced

persons and castie a mandate on the national authorities ’
cdncefned_cif their primary duty Aalld' re_sponsibili'ty to provide
protection and hu_m.aiiitai"ian assistance to iiitei”nally displaced

persons within their jurisdiction which includes their right to
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safety as well as proteétion against forcible return and @
resettlement in a piace Whefeth_eif life, safety, liberty aﬁd or -
health Would.be‘ ensured. - The -Guiding Principles have been
Qvolved aftér an elaborate Conéultatix)e process.

44. Before proceedihg any further,' it is necessary to examine
the bindingness of the above principleé on the courts.in India.

The extent, manner -and apblicability of International

Conven‘ti_o'ns and treaties in interpretation and expansion of

"ights have been authoritatively considered and are well settled
by a catena of bmdmg precedents of the Supl eme Coult }111 the
authoutatlve pronouncement reported at JI2008(7)5C11,
200&(9)5@4[&”69 Eﬂtermmmeﬂt Network (]fﬂdjlﬂ) Md Vs.
Super Cassette ﬂzzdustné’@.s Lid. the Supreme Court traced

the evolution of the jurisprudence on the issue under

consideration in paras 48 to 54 -which may usefully be extracted

and read as follows:-

“A8. Beginning from the decision of this Court in
Kesavananda Bharati v. State of Kerala
MANU/SC/0445/1973 : AIR 1973 SC 1461, there is
indeed no dearth of case laws where this Court has
applied the norms of international laws and in particular
the international covenants to interpret domestic
legislation. In all these cases, this Court has
~categorically held that there would -be no inconsistency
in the use of international norms to the domestic
legislation, if by reason thereof the tenor of domestic law
is not breached and in case of any such inconsistency,
the domestic leqislation should prevail.

In Taqdlsh Saran and Ors. v. Union of India
MANU/SC/0067/1980 : (1980) 2 SCR 831, it was
obsewed ' '

“It is also well-settled that
interpretation of the Constitution. of
India or statutes would change from
time to time. Reing a living orgamn, it
is_ongoing and with the passage of
time, law musi change. Neéw rights
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may have. to be faaﬂd out within the
constitutional scheme. - Horizons of
constitutional law are expandinq."

- 49. - In- the aforementioned ‘judgment, this
Court referred to a large number of decisions for the

. Trade in Endangered Species (CITIES) and applied the -

purpose of treaties and conventions. Yet again in
Indian Handicrafts Emporium and Ors. v. Union .of
India MANU/SC/0640/2003 : AIR 2003 SC 3240, this
Court considered the Convention on International

principles of purposive constructions as also not only

- the Directive Principles as contained in Part IV of the

Constitution but also Fundamental Duties as contained

"in Part IVA thereof. Referring to Motor General

Traders and Anr. v. State of Andhra Pradesh and Ors.
MANU/SC/0293/1983 : (1986) 1 SCR 594, Rattan Arya
and Ors. v. State of Tamil Nadu and- Anr.
MANU/SC/0550/1986 - : (1986) 2 SCR 596 -and
Synthetics and Chemicals Ltd. and Ors. v. State of U.P.
And Ors. MANU/SC/0595/1989. : AIR 1990 SC 1927,
this Court held: . :
“There cannot be any doubt
- whatsoever that a law which was at one
point of time was constitutional may be
rendered unconstitutional because of
passage of time. We may note that apart
from the decisions cited by ‘Mr. Sanghi,
recently a similar view has been taken in
Kapila Hingorani v. State of Bihar
(supra) and John Vallamattom and Anr
V. Umon of India (supra).”

50. These Judgments were referred to in the
decision of Liverpool and London S.P. and I Asson. Ltd.
v. M.V. Sea Success I and Anr. MANU/SC/0951/2003 :
(2004) 9 SCC 512, wherein this Court observed that as
no statutory law in india operated in the field,
interpretative  changes, if any, must, thus be

made having regard to the ever changing global

scenario. Liverpool also referred for the proposition
that the changing global scenario should be kept
in mind having regard to the fact that there does
not exist any primary act touching the subjectl
and in absence of any domestic legisiation to the
contrary. Concwrring with the said decisions, it

was however aguviﬂed that the same could not
mean that it resiricted the jurisdiction of the

Indian High Courts to inferprei the domestic
legislation strictly: accardmzq to the izzzzd’@fe made
Jaw.

- 51. Liverpool and London S.P. and I Asson. Ltd.

(supra) has been followed by the Supreme Court in a

plethora of cases inter alia The State of West Bengal
V. Kesoram Industries _Ltd. & Ors.
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MANU/SC/0038/2004 : (2004) 2 66 ITR 721(SC). In

Pratap Singh v. State of ~ Jharkhand and Anr.

MANU/S€/0075/2005 : 2005 Cril} 3091 wherein this-.

Court -directed to interpret the Juvenile Justice Act in
light of thé Constitutional as well as International Law
oper ating in the field. (See also Centrotrade Minerals
and Metal Inc. v. Hindustan- Copper Limited

'MANU/SC/8146/2006 :.(2006) 11 SCC 245 : State of

Punjab; State of Punjab .and Anr. v. Devans Modern
Brewaries Ltd. and Anr. MANU/SC/0961/2003: (2004)
11 SCC 26 and Anuj Garg and  Ors. v. Hotel
A85001at10n of India and Ors. MANU/SC/8173/2007

AIR 2008 SC 663: .
~ . 52. However, applicability of the International "
‘Conventions and Covenants, as also the resolutions,

. etc. for the purpose of interpreting domestic statute

will depend upon the acceptability of the Conventions
in question. If the country is a signatory thereto
subject of course to the provisions of the domestic law,
the Internatwnal Covenants can be utilized. Where

‘International - - Conventions  are framed upon

undertaking a great deal of exercise upon giving an

opportunity of hearing to both the parties.and filtered

at several levels as also upon taking into consideration

- _the different societal conditions in different countries

by laving down the minimum norm, as for example, the
ILO Conventions, the couirt would freely avail ‘the
benefits thereof. Those Conventions to which India

. may riot be a signatory but have been followed by way
of enactment. of new ‘Parliamentary -~ statute or

amendment ‘to the existing enactment, recourse to

.. International Conventlon is Derm1351b1e

45.

conventions and treaties in India, the Supreme Court laid thé '

53. .Th1s kind of stance is reflected. from the
decisions © in: PUCL V. Union  of India

MANU/SC/0274/1997 : AIR 1997 SC 1203, John .

Vallamattom v. Union of India MANU/SC/0480/2003 :

- AIR 2003 SC 2902, Madhu Kishwar v. State of Bihar -

MANU/SC/0468/1996 = AIR 1996° SC 1864, Kubic

‘Darusz v. Union of India MANU/SC/0426/1990 : 1990
"Crill] 796, Chameli  Singh v. “State  of

Swaminathaswa_mi Thirukoil MANU/SC/0441/1996 -
(1996) 1 SCR 1068, Apparel Export Promotion Council
V. AK. Chopra MANU/SC/0014/1999 : (1999) 1 LI1J

962 SC,  Kapila Hingorani v. State of Bihar

MANU/SC/O403/2003 (2003) IIT I.IJ 31 .SC, State of
Punjab and Anr. v. Devans Modern Breweries and Anr.

MANU/SC/0961/2003 - (2004) 11 SCC 26 and

Liberpool & Iondon S.P. & I-Asson. Ltd. v. M.V. Sea

Success ] MANU/SC/0951/2003 : (2004) 9 SCC 512.”

‘With regalrd‘ to the application of- International

fpllowing principles in para 47 of the judgment :-
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46.

“In 111terp1"e1111g the domestlc/munlclpal laws,
this court has extensively made use of InLelnatlonal

- law inter alia for the following purposes :

(1) As a means of interpretation;
(ii)  Justification or fortlflcatlon of a stance
taken;
. (iii)- -To fulfill spirit of international obhgauon
o wlhich India has entered into, when they
are not in COIlﬂlCt with the existing
' domestic law;
(iv) To reflect international changes and 1eﬂect'
the wider civilization;
(v)  To provide a relief contained in a covenant,
but not in a national law;
(vi) To fill gaps in law.”

Ny

In AIR 1997 5C 3011 Vishaka and others Vs. State of

Rajasthan and Others, the Cdurt was concerned with a writ

petition filed for preservation and enforcement of the right to

gehder equality and fundamental rights of Working women

.und'er'Articles HL 19 and 21 of the Constitution of India,

Section 2 of Protection of Human Rights Act, 1993 and; the

entitlements of working women under

the Convention on

Elimination of All Forms of Discrimination Against Women.

There was no specific domestic legislation on the subject. With

regard to.the importance and applicability of international

" conventions and treaties, the court held as follows —

3

“7. In the absence of .domestic law occupying the
field, to formulate effective measures to check the evil
of sexual harassment of working women at all work
places, the contents of International Conventions and
norms are 51gn1flcant for the purpose of interpretation

of the guarantee-of gender equahty right to work with.

human dignity in Articles 14, 15, 19(1)(g) and 21 of the
Constitution and the safeguards .against sexual
harassment implicit therein. Any International
Convention not inconsistent with the fundamental

rights and in harmony with its spirit must be read into

these provisions to enlarge the meaning and content

thereof, to. promote the object of the constitutional

guarantee. This is implicit from Article 51(c) and the

enabling power of the Parliament to enact laws for-

implementing the International Conventions and
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-norms by virtue of Article 253 1"ead with Entry 14 of ~
the Union List in Seventh Schedule of the Constitution.
Article 73 _also is relevant. [t provides that the
executive power of the Union shall extend to the
matters with respect to which Parliament has power to
make laws. ‘The exécutive power of the Union is,
therefore, available' till the Parliament enacts
leglslatlon to expressly provide measures needed to.
curb the ev11
47 In (1999) 1 SCC 759 Apparel Export Promotion
Council vs. A. K. Cﬁ@pra, also the Supreme Court was dealing
with the case of sexual harassment at the place of work which
vitiated the. working environment and observed that the
international instruments 'Cast an obligatien on the Indian State
to gender sensitise its laws and that the courts are under an
obligation. to see thét_ the message .of the international
instruments is not allowed to be drowned. The Supreme Court

dgain emphasised that the courts must never forget the core

principles -embodied in International Conventions and

' Instruments and reiterated the above principles.

48. In (2003) 6 SCC 1 Kapila Hingorani Vs. State of
Bihar, the Apex Ceurt stressed on the importance of respecting
International T1‘eaties and -Conventions while interpreting the

Constitution and domestic law so as to effectuate the recognised

1“1ghts and observed as follows-

“47. 1t is also Well settled that a statute should be
interpreted in the light of the International Treaties and
‘Conventions.. In Chairman, Railway = Board and
Ors. v. Mrs, - Chandrima Das and
Ors. MANU/SC/0046/2000 : 2000CriLJ1473 this '‘Court
stated the law thus:- - ' :

~ "24. The International Covenants and
Declarations as adopted by the United Nations
have to be respected by all signatory States

. and the meaning given to the above words in
those Declarations and Covenants have to be
such. as  would help in - effective
implementation of those rights.. The
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applicability of the Universal Declaration é}
of Human Rights and the principles

thereof may have to be read, if need be,

into the domestic jurisprudence.” '

'49.  As noticed abox}e, riightA fo 1"eside110é and to 'settle in any
part of the country is'assured to e\}ery citizen as a fundamental
rightvur-lder Article 19(1)(e) of the Cons.ﬁtution of India. (Ref :
1997 (11) ECC 1271 Ahmedabad Mmﬁcipa] C@zzp@raﬁ@ﬂ VS.
Nawab Khan Guiab Klflzaﬁ & Ors.) The fight to shelter springs
- from this 1"ig,ht‘a11d has been considered to be an in’tegral part
-for a meaningful eﬁjoyment of Tight to .life undér Article 21 of
the Constitution of India. '(Ref.; 1995 Suppl. 3’ SCC 456 : AIR
l@@@ sC 1'1;4 U.P. AV&S,Evam Vikas Parishad & Alﬂfz‘i Vs. '
Friends Co-operative Housing S@biety Ltd. & Anr.)

50. In the instant case aAlso' there is no specific domestic
Iegislat1011 at all for internally displacevd persons. As noticed
| hefeinabo(re, there are also no Internatio-nal‘ Conventions
governiﬁg riglifls of such persons. It is low an accepted rule of
judicial _constructi'on that regafd must be had to. i;iternational
_chventions, norms and guidi.ng principles for construing
domestic law when there is no inconsistency bet'wee'n them and
fhere is a void in the domestic law.

51. It is 11otew61"'tliy that there is hp specific law, rule,
1"egulation or instrdment proviAding for. treatment of IDPs or
setting out any - mihimum standards- for their protection,
1“éhabilitatio'11 Aand relocation. | fhe Guiding Principles on
Internél Displacerriént reiterate the 'very right to shelter
constitutionally gua'ranteed and recognized as a basic human

| right in the international instruments. These Guidelines thus
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consolidate and filﬁl gaps in ne_l_t:ion,al and international law
relating to s‘u'ch: displaced pérsons. - ‘They also provide a.
valuable ‘benchmarl.{ for whét must be ensufed as part of the -
“basic human- 1"ighté secﬁriffy of such persons and would guide
considerétion of the rights of the present petitioners.

52.. It ha‘s béeh obsérved by the: Suppeme, C,_ourt in (2003) i)
SCC 1 Kapila Hiﬂ@'@fﬂﬂi Vs. Séat@’ of Bﬂmfzi . | that
indisputably, the state partieé to the 'In'ternatio'nal Covenant oﬁ
Economic, Social & 'CAultural Rights W.ere to take appropriate
- steps fo ensure 1‘eélisation of this thought. Sé far és the presént
case is concerned_, this COVBl’ia'llt specifically states the figlﬁt of
everyone {0 e__uyadequ'atg standard of living including housing.
53. The rules laid down and rig'ht 1“elcognised in the.
afbrenoticed conventions as well as the Guiding Principles
would bind the present adjudicatibn also in the light of the
following principlé laid down in Entertainment Network
(supra) :- |
“54  Furthermore, as' regards thé, question where
the protection of human rights, environment, ecology
and other second generation or third-generation
rights is involved, the courts should not be loathe to
-refer to the International Conventions.”
54. " The petitioners are m/embers_ of the larger group from
their commﬁnity which stands forcibly evicted from on’e péft of
the country 1"e11dering.them homeless alld'i;esoul“celess. fhey
are without resources at the place of their relocation and are
:faced' with the threat '-Of forcible ~eviction from their
» accommodation.’.By way of these writ petitiéns, the petitioners
seek pi"b‘tect1011 and enfofcement of their fundamental right to

life which includes, shelter. The international conventions
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recognise shelfer_ as a basic human right. The Guiding é%

Principles reiterate the same rights and responsibilities of the

. state so far as IDPs are concerned. Consideration of the

petitioners’ rights, therefore, would necessarily involve ensuring

the objectives and declarations made in the above international

" instruments especially those endorsed by India reiterated bjuy the

Guiding Principles for IDPs.

The Pro tectjoﬁ bf Hi 1212:1611 Rights Act, 1993

55. - The issue in'the instant-case has another dimension to it
which is of importance. . In discharge of the obligation under
the international covenants, India promulgated an ordinance

appointing commissions and courts for the protection of human

rights. This ordinance was replaced by the Protection _of

- Human Rights Act, 1993 was,. promulgated on 8™ January,

1994 to provide for the constitution of the national and state
human rights commissions and human rights courts for better
protection and for matters connected therewith or incidental

thereto | ’Humau anlts’ are deflned in: clause (d) of sub section:

(1) of Sectlon 2 as the uglzts Je]atmg to lzfe lzbezly equa]ny
azzd a’JgJﬂty of t]ze mdzvzdua] guaraﬂteed by the Cozzsz:ztutmﬂ or
embodzed in zf]:ze [111,‘91 J_‘zatzoua] Covenants aJJd enforceable by
courts 1;1, India’.

The éXpression ‘szterzlafjozza] covenants is also defined to.
include the two C’ovehants adopted by the Genersl As,sembly‘ on

. o ‘ '
16" December, 1966 and such other covenants and conventions

adopted by the General Assémbly of the United Nations as the

Central Government may' specify by notification.  The

enforc.eabili_ty of the several rights recognised -under the

W.P.(C) No.15239/2004 . " Pagesioflis




International Covenants, therefore, stands recognized by thi$

legislation in India. The said Act was made by the Parliament

haVillg regard to the changing social realities and growing

concern in India about issués- relating to human rights with a
view of bringing Aabo'ut'greater accountability and transparency

in enforcement of the laws of the nation.

56, Itis essential to note that in fact no new right is being

created, 1"ecog11izéd of -reiterated by the international
ins'tl;uments or the said guidelines. The right to sheltér of every
pél“éOﬂ has been_ recognized as an essential concomitant Qf right
to life under Article 21 of the Constitution of India. It would
clearly be covered undei" the definition bf a ‘human right’ under
Section 2(1)(_(1) of thé Protection of Human Rights Act, 1993
-which includes 1"ight relating to life, 'lib'erty, equality and dignify.
The right to shelter, an essential part of right to-iife, would
therefore also be a Statutqrily reco_gnized right under Section
2‘(1)(d) of the Act of 1993 ,énd enforceable 'aé such also.

" The preéent petitioners, as peréons displaced from thé‘ir
homes and state, by way of these Writ petitions'are thus,
seeking enforcement of such right to sh‘eltér.

57. The above discusrsion _Woﬁld show that state courts are
bound to use international human rights covenants, which also
.sta11d incorporateq into the Prz)tection of I—Iuinén' Rigl_l‘ts Act,
1993», as a pillar of support for’the rights recognised thereby

and to ensure the requisite assistance as well as access to

shelter as a positive right so that the bare minimum for those in

need is enabled. The petitioners assert such rights in the

challenge laid in these writ petitions.

~
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Q Whether the statutory provisions of Public Premises

(Emfcti@m of I[fnaut]wrised - Occupants) Act, 1971 which

would IJzané the effecit of defeating the constitutional

rights of the petitioners, could be validly invoked against
chom? | _ :
58. On hehalf o'f . the respondents, it is urged that the
allotment of the | quvartets to t_he_ petitioners .(or their
predecessors) stands cance-lled , They are therefore in
unauthorised occupat10n of the Government acco1nm0dat10n and
' _.-'therefore liable to be evicted under the: provisions of the Public
Premises (Eviction of Unauthorised Occupants) Act, 1971. The
“submission. is that the proceedings taken by the respondents
and the or ders passed against the pet1t10ners were justified and
are in accordance with law.
99. On the othér hand, the petitioners have urged that even in
their vvildest dreams, they had never envisaged a situation vvhen
they would not be :hl a position to reside.in their own homes
after fetirenlent. On account of grave threats to thelr safetly,
‘ the pet1L10ne1s have been prevented from retulnlng to their
homes. The petitioners are not 1"esiding in Delhi on acccunt of a
d\esire not to return tc the valley or to perpetuate residence in
Delhi, bnt tor reasons totaliy beyond control of these 'petitioners.
The writ petitioners have stated that their homes in Kashmir
~have either been destroyed or 1“endered inaccessible to them
primarily on account of the inabilitv of the respondents to
protect the same. They do not have adequate.means'to acqnire

any property in Delhi. It is the petitioners contention that the
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pension admis_sible to.them does not enable them to afford
.ren‘ted- accommodation .or acquire their oWn houses. The
. petitioners 11a§e submitted that the respondents havel‘ perinit'l:ed
Similérly si'tua-ted‘" persons to continue in the allotted
~accommodation. | Relgallce is also placed on orders of the
_Suprem_e _Court, this Court and ‘the . Central Administrative
" Tribunal also prohibitiﬁg eviction "of similarly placed pefsohs
from allotted accommodation.

In this background, the petitioners assail also the failure
'to consider their requests to the r.esvpondents to ,exefcise
discretion vested n them ﬁnder the Ailotment of Government
'Re.sidel.lces (Generai Pool in Delhi) Rules, 196:3 to p'ermi't the
.petitioners to continu-e to ocCupy.the allotted premises. It is
urged that this refusal was diseriminatory, a14bit1"ary_ and has
failed to consider the relevant circumstances.
: .60. It is contended by the petitioners that in these facts, they
| are not in uilauthorized occupation of the quartefs ahd that the
'_ respend_ents could not- have taken 1"ecourse to . proceedings.
.under\ the Publie Premises Act, 1971 which WOLll-d h;ave. the
effect Of, ousting them and ‘pheir vfalrflilies from - their only
residence without taking steps of making .provision of
reasonable alternatives: The -contention is that the entire
action take11 by 'the respondents and implementation of the
threat of 'forcible eviction would resuit in violation of the
fundamental and 'besic human rig_hfs of the petitioners and,
therefore, is unconstitutional, without jurisdietion and

‘completely illegal.
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Binding judicial precedents - . /é?

.61, So far ;a.s the conditions which were in éxistence in-the

state of Jammu & I(aéhlﬁir, thg r‘esforation of normalcy and the

“c.':irc;umstances in .\./vhidi they are occupying these (iual“tel"s are -
Concérned, reliancé haé beéﬁ p_l.a'ced. by .the petitioners on the

- proceedings and orders passed in several similar vc-ases prior

hithefto which have been Complétely igndred by the

1"esp'101~1dent‘s. Attenﬁon is drawn to 1;116‘ orders of the Supr@me

Court of India in SLP (C)ANO; 763’9’/199.@ Shri jﬁﬁ, Koul &

Ajﬁ". Vs. State of Jammu &‘Kasl;z?mir & Ors. ShriJ.L. Koul &

the other petitiéners in this’ case were Kashmiri pandits who

were employees of the State Government and being S'te_tte'
Governmentn ' se.rvants, ' liad “been  allotted residentiai

accommodations in Jammu between 1989-90. ) Their 110usés in

the val_ley were either destroyed or -burht dowﬁ by 1ﬁiii‘ta11ts.

Even though they had fefired from sérvice; ‘these‘petitioners

‘were permitted to fetairi the governmént acbom;ﬁodationsin

Jammu for safety reas.c-)ns: | Such a step was considered
necessary and .ihevitab_le by the State Govefnmentl ds the

atmosphére Was-‘not Congenieﬂ for thé appellants toi“etufn to the

lvalley, more so when they had losf their respective hoﬁses.

62. It appears 'tha't other state government 'employees

‘awaiting allotment of official accommodation, C.ouldv_not get the

same for the Teason that these retired persons continued to

occupy the _offic‘iali accommodation. They filed a writ petition

befozre the High Court of Jammu and Kashmir complaﬁﬂng

_against the failufe of the' State Goveﬁﬁnent to provide them

withr official,accommodation. A learned Single Judge of the High
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Court of Jammu & Kashmir had ailowed the W'ri't"petition and
passed a judgment on 24thjanua1fy, 1997 directing eviction of all

those persons who had ceased to be government servants for

any reason but were still occupying the state accommodation.

The learned Single Judge had also directed that the persons who

- were not in government service but required Government

accommodation because of security reasons, should be tried to

be accommodated within one complex so that their security is

h ensured, reducing the burden on the state which would have to

" incur lesser amount for their security.

63. © For the reason that the state government was attempting

to evict these occupants without providing them with alternative

accommodations, a challenge was laid to the judgment of the

Single Judge dated the 24™ of Jailuary, 1997 by a letters patent
appe'al‘. This appeal wés diém'issed by the Divilsion Bench b_y'a
j.ildgment. | dated 145‘ March, '1997, how_ever, .inihg an
opportunity to the appelléﬁts to approach the appl"oplij.é.té
au'_thoi"ity fof relief. In ;this background, these pers,_o'ns led by

Shri J.L. Koul, filed the above special leave petition before the

Supreme Court. On a .consideration of the matter, an interim

order order dated .115h April, 1997 was passed by the court

directing the state government to maintain status quo regarding

the possession of the property.
64. Mr. R.K Haﬁdoo, learned counsel for the petitioners has
referred to certain orders passed by the Supreme. Court of India

in the said petition. On 26™ August, 1997, the Supreme Court

had required counsel representing the State of Jammu &

Kaéhmir to ascertain from the State Government as to whether
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' the petitioners can be put back in to the houses owned by 'I;hem(éﬁ
in the Kashmir Valley and to ensure protection of their persons
| a_s' also their prop-erties. .

65. . The case was theregjfterﬁcaken up by the Sﬁpreme Court

on 28% January, 1998 when the Supreme Court took notice of
the massacre of Kashmiri Pandits in the Kashmir Valley which -

. had taken place a few days prior to the hearing and recorded

-~

the following order :- .

“This order is being made in the backdrop of a

massacre of Kashmiri Pandits which took place a
couple of days ago in the Kashmir valley.
. Adjourned sine die. - Stay to continue. The petition to
be activated on mentioning by counsel for the State of
Jammu and Kashmir as and when the State is' in a
position to assure return of the petitioners to their
respective homes in the Kashmir valley and ensure
their safety and personal property.”

' (Underlining supplied)

66. It is noteworthy that the Supreme Court had also passed

an order on 3™ December, 2008 (in Shri L. Koul & Others

vs, State of J&K aforenoticed) directing the respondent-state

1

to frame a rehabilitation scheme within a period of six months
and to place the same before the court. For the reason that no
material or scheme was placed before it by the respondents, on

17™ September, 2009, the Su'preme Court directed the Chief

Secretary. of the State'te fﬂe a personal affidavit as to what
steps had bee‘n taken lpursuant to the erders of the court.

67. An affidavit dated 6™ October, 20”09 was thereafter filed
by the Chief Secretary in the case. The appeal was disposed of
.by a final judgment on 27th October 2009 which stands 1e1301 ted
“at 2009 (1) AD SC 2’53 ] L. Koul & Others Vs. State of

j&mmu & Kashmir. So far as rehabilitation of the Kashmiri
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migrants is concerned, the affidavit dated 6% October, 2009 ha.s7
been considered in para 7 of the judgment in the following

terms:-

“7. In pursuance of the said order, the Chief Secretary
has filed the affidavit dated 6.10.2009. In the said
affidavit it has been disclosed that out of 54 appellants
.23 had already handed over the Government
accommodation to thé State Department and the same
had been allotted to the Government employees. Only
31 migrants/retirees are presently in occupation of the
Government accommodation. It has further been
clarified that there are 37,280 families who have been
registered for the relief including the accommodation
and out.of them only 5,000 families could be provided
the accommodation in the camps. However, it had been
undertaken that the Government would provide such
facilities to all Kashmiri migrants till they are residing at
the present places. The relevant part of the affidavit
reads as under:- - : '

“5. That it is further submitted that Govt.
formulated a package for, return and rehabilitation
of Kashimiri Migrants which involves an outlay of
Rs.1618.40 crores. This is for the first time since
1990, that Govi. of India has come up with a
policy for Return and _Rehabilitation _of
Kashmiri Migrangs. The policy has been framed
on the recommendations of a working group
constituted by Govt. of India to suggest various’
confidence building measures ‘in the J&K State.
While framing the policy various needs of the
migrants have been taken into consideration, such
as housing, education, revival of Agriculture and

* Horticulture land, employment etc. The details: of
the package ~announced on 5% June 2008 are
reproduced as under:-

i) Return and Rehabilitation Package of
Kashmiri Migrants: The total package involves an
outlay of Rs.1618.40 crore. The imain
components of the package are as under (a)
Housing

i) Assistarice @ Rs.7.5 lac f01 fully or partially
damaged house left behind by migrant.”

(ii) Rs.2.00 lac for dilapidated/unused houses.

(iii) Rs.7.5. lac for purchase/construction of a
house in Group Housing Societies for those who
have sold their properties during the period after
1989 and before the enactment of "The J&K
Migrant - Immovable Property - (Preservation,:
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- Protection and Restraint of Distress Sale) Act,

1997" on 30.5.1997.

(b) , Transit Accommodation : Construction of
transit, accommodation at three sites @ Rs.20.00
crore each for total Rs.60.00 crore. Alternatively,
Rs.1.00 lac per family towards rental and
incidental expenses to those families who may not
be accommodated in transit accommodation.

(c) Continuation of Cash Relief to Migrants:

' Migrants families at Jammu and Delhi who are

recipients of cash relief and free ration would
-continue to receive the same @ Rs.5000 per family
per month (including rations) for a period of two
-years after their réturn to the valley.

7. That it may be further submitted that
unemployed youth were asked to convey their
willingness for serving in Kashmir Valley. In
response to the same, 14074 unemployed youth
have eXpressed their willingness in writing for

. serving in Kashmir valley.

8. That it is further submitted that a form called
"EXPRESSION OF INTEREST" was circulated
among the migrants in order to ascertain their
willingness to return to valley and so far 1676
families have expressed their willingness to return
to valley and avail the concession available under
the package.

9. That it is further submitted that land at thev

following three sites have already been identified
for construction of transit accommodation, the
details whereof are as under: a- Land.at Vessu,
District Kulgam 100 Kanals. b- Land at Qazigund,
District Anantnag 25 Kanals. c- Land at Khanpura,

" District, Baramulla 50 Kanals

10. That it may be further submltted that 200
flats are nearing completion at - Sheikhpora
Budgam. In addition to this, 18 flats are available
at Mattan Anantnag. These flats are to be used as
transit accommodation by the Kashmiri migrants
who wish to return to valley. The migrants shall
stay in the ftransit accommodation till they re-
construct or renovate their houses.

11. That it may be further submiitted that State
Government had also constituted an Apex.Advisory
Committee to oversee the implementation of

" Return and Rehabilitation package for Kashmiri

Migrants in the month of September 2009 and
immediately after the constitution of the Apex
Level 8 Committee, various suggestions were put
forth in a meeting held on 23.9.20009.

12. That it may be further submitted that the
State Cabinet vide its decision No.130/11/2009
dated 1.10.2009 has approved the package for
Return and Rehabilitation of Kashmiri Migrants to
Kashmir Valley. However, with regard to
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implementation of employment scheme a .7')/ -

Committee has also been ordered to be constituted
to go into the legal and other implications for
making recruitments of the migrant youth-against
various posts before the said scheme is formally
notified. The Committee has to submit its report
within a period of two weeks.

13. That the State Government is keen to
‘rehabilitate the Kashmiri Migrants in the Kashmir
valley and shall provide every type of assistance
for their return and rehabilitation. The procéss for
the rehabilitation in valley has been initiated in
June 2008 after Govt. of India announced the
package for their returmn."

(Emphasis supplied)

The Supreme Court obf_served that this case had remained
pending before it for twelve years and that the court had beeﬁ
insiSting upon the state to frame the scheme of 1*ehal")ilita'tion of
the 'appellants a11d | particularly - for provi'-di_'ng 'theim '
- accommodation. Placmg - reliance . on - | the ‘above
affidavits/undertakings given by the respondents the Court
. fur’ther observed that the authorities have framed the

1"ellébili'ta'tioii schelﬁe and for implementation of the same, it has
got sufficient resources also. In this background, the Supreme
Cou'rf issued the folldwingf directiohs:— |

~“9. In view of the above affidavit/undertaking given
" by the State and after hearing Mrs. Purnima Bhat Kak,
Ld. Counsel for the appellants and Mr. Anis
suhrawardy, Ld. Counsel for the State, we dispose of
the appeal with a pious hope that State shall take all
endeavours_to rehabilitate the persomns who have
been victim of terrorism and Zill the State is able
to - rehabilitate and provide the appropriate
accommodation to 31 appellants-retirees/oustees,
- they shall continue to DOSSCSS the
- accommodations which are in their lespectfz’v@
possessmm on this date.”
(Emphasis supplied)

68. It is notew_orthy that the only difference between the
petitioneré before the Supreme Court and those who are before

this court is, that the petition before the Supreme Court
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1”e1a£ed to‘.persons- who were retired employees -of the Statel
Government while the presént petitioners are all employees of
the Central Government and its .departmen'ts. HoWever, the
p_etitioneré before the Supreme Courf; and ﬂle present writ

petitioners are identically placed victims of the militancy and

the rights -asserted by both’ sets of the petitioners and issues

raised by them are identical.
69. While the above petition remained pending in the
Supreme Court, some _other similarly placed employees were

facing the same threat of eviction as the . present set of

petitioners.. Some such persons approached this court while

others filed a petition before the Central Administrative
Tribunal. The orders passed in these matters would also have a
bearing on the present consideration.

70. Reference requires to be also made to a judgment passed

on 2™ A'ucrust_; 2006 in WP (C}_NOLJZZ 742/2005 entitled P.K.

I{éﬂd@@ Vs. Estate Officer & Anr: by this couft which 1is
reborted at 132 (2.006) DIT 672. Shri P.K. Handoo was aléo a
Kashmiri Pandit and part of the minority bommuni’ty ‘in the
Kashmir valley. -An éinployee with the Intelligence Bureau of
the Governmént of India, he had retiredi from the service on 31*
July, 2004 whereafter efforts to cancel his allotment\and evicf
him by way of proceedings undef the Public Premises' Act, 1971
hac}‘been unch::rtakenj Sh. P.K.Handbo filed the writ petition

assailing this action.and the eviction order dated 30™ June, 2005

passed against him in the proceedings by the estate officer and

also sought issuance of a writ of mandamus against the

respondents to allow him to retain the official accommodation
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which had been. allotted to him till such time. that the
Government made it possible for him to return to Si"-inaga_r or till

suitable alternative accommodétion is provided to him in Delhi.

71. The observations made by this court in the judgment -

dated 27 August, 2006 in P.K. Handoo (supra) while dealing

with the very objections urged in these proceedings, deserve to’,

be "cc')nsi_dered in extenso and read as follows :-

“11. “The argument submitted by the learned
counsel for the respondents is typically gauche. It
lacks sensitivity. Kashmir has never ceased to be a hub
of terrorist activity which is mainly directed against the

. Hindu Pandits. 'The violence in the State is at its peak.
- Due to the obstinacy of terrorists and helplessness of
the government to counter terror, the situation could
- not improve. Indian Constitution applies to all the
citizens of India. Equal protection means the right to
equal treatment in similar circumstances. There
should be no discrimination between one person and
another if as regards the subject matter of the
legislation their position is the same. It is settled law
that a judicial or quasi judicial- dec131011 cannot offend
Arucle 14. : :

12. In the result, I allow the writ petition in

terms of the order passed by the Apex Court in the
case of J.L. Koul Vs, State of fammu and Kashmir
(supra). ‘Respondents are directed to allow the
petitioner to retain Quarter  No.D-845, Mandir Marg,
New- Delhi, pending decision in SI.P° © No0.7369/2007,
subject to payment of normal licence fees or in the
‘alternative the respondents may provide alternative
accommodation to the petitioner and his family
anywhere in Delhi till the pendency of the above said
writ petltlon before the I—Ion ble Supreme Court. No
costs.”

(underlini_ng supplied)

72. Learned counsels for the petitioners have also painstakingly

pointed out the earlier similar directions made as back as on

30" Decembél", 2002 by the  Central Administrative

Tribunal in OA NG.2378/2002 entitlec_l" Tej Kishan Vs. Union

of India & QOrs. on the same issue which have also been noticed
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atld reiterated in the PK H&ﬂd@@ (supra) juctgment. It 195
‘noteworthy that Shri Tej Kishen, a Kashmiri displaced pei-"son
had made a request ~ for reteﬁtion of | Government
accommodation beyond superannuation which was turned down
by the Government by an order dated 13% August,.2002. 'This
refusal was l_assaﬂed by way of proceedings before the Central
Administrative Tribunal. In these proceedinge, the Tribunal had
placed reliance on a 1ette1; dated 2~nd’ July, 2002 Written.to the
Dellti Development Authority (’DDA’.) by the Ministry of Urban
'Development & Poverty Alleviation on t_he subject of preferential
allotment of DDA flats to ]&K migrant Céll’tl"al Government
employees who had retire‘d or were retiting. The tribunal noted

the letter in the following terms:-

“12. By referring to the letter dated 2.7.2002 written
to the DDA by the Ministry of Urban Development
& Poverty Allevation, it is stated that this has been
decided as under:-
AP But the Situation prevalhnq 1n J&K is such that
does not- permit the safe ~return of these
retired/retiring Central Government employees who
- can settle after retirement at their native place.
Keeping this background in view, a decision has been
- taken to allot about 100 MIG and LIG Flats in Dwarka
to  such retired/retiring J&K migrant Central
Government employees so that the Central Pool
Accommodation could be -got vacated from them.
DDA is, therefore, requested to formulate a housing
scheme for retired/retiring J&K migrant Central
Government employees and send a draft thereof to
this Ministry within a fortnight for approval.”
(Underlining supplied)

73. In the above . judgment, the Central Administrative
Tribunal also observed on violation of Article 14 Dby the
respondents holdlng ‘that "the state sha]l noL by its act

dlscrlmmate as between two individuals who are snmlally
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circumstanced.” These findings are also noticed in para 10 of7 _'
the judgmént in P.K. Handoo’s case (supra).

74.. 1 have.had occasion to deal with a similar issue in a

judgment déte.d the 11% of ApriL 2008 rendered in W.P.(C)

No.1065/2007 M.K. Koul Vs. Union of India & Ors. In this

case also-the petitioner was a retired Kashmiri employee of the
Central Govérnment who could riot return to Kashmir for the
same reason as the petitioners. Proceedings for his eviction
were also initiated by the respondents under the Public
| Premises (Eviction of Unauthorised 'Occupants) Act, 1971.
During the course of hearing on 7% April, 2008, a query was put
to counsel for the respondent in this case in respect of the
position with regard to the saféty and security of the Kashmiri
Pandits in the valley. The position was revealed to be the same
as before. In pafa 14 of the said judgment, consequently it was
recorded that “the respondents are not in a position to ensure
their safety and protection and as such, in case they are
displaced from the accommodation which they are occupying,
they will not be in a position to return to their respective homes
in the Kashmir valley” .

Consequently, the following directions were iséued:-

“15. Im _ this background, _the respondents

certainly cannot be permitied to maintain the

order _of cancellation of the petitioner's

allotment or to enforce the eviction order which

las J}eeﬂ passed against the petitioner or to evict

the petitioners from the premises which they are

OCCUPYInRG. ' ' : _ :

16. There is mno doubt, that the petitioner was

making payment of the normal licence fee while he

was in service. Interest of justice and equity merit.

that the petitioner be required to make payment of

the licence fee on the same basis till such time as the
respondents are able to ensure safety of personal
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property of the petitioner in their home State or are in 77
a _ position to provide  similar  alternative
accommodation to the petitioner or the petitioner
acquires any other residential property in Delhi.
17. In view of the above dlscussmn ‘this  writ
petition is.allowed. -
The respondents are directed to permit the
. petitioner to continue to occupy the Quarter No.N-
299, Sector-8, R.K. Puram, New Delhi subject to
payment of the same licence fee as was being paid by
the petitioner on the date when he retired.  This
order shall continue to operate till such time as the
respondents . provide similar alternative
accommodation to the petitioner, or the petitioner
acquires any residential property in his name.
This writ petition is allowed in the above terms. .
There shall be no order as to costs.”
(Emphasis supplied)

It is noteworthy that these orders have not been assailed

and have attained finality. .

75. It is urged by learned counsel for the 1“espendents that
failure of the Government of ‘India to challenge the orders
passed in WP(C} No. 11742/2005 eﬂtzt]ed P.K. Handoo vwv.
Estate Officer &r Alnuzz; WP (C) No.I1065/2007 entitled
MKZK&M]V UOI & Ors. and the other cases are immaterial
and would have no bearing on the instant case. Reliance is
placed on the‘pi"onouncement of the’ Apex ’Court ﬁeported at
(2006) II S’CC 709 qu. B] Akkara Vs. G@tfeﬂfzmeﬂzt of
India & Ors. in supAport of this submission.

76. It is noteworthy that qu,' B.J. Akkara’s cazse (supra)
1"e1ated to efforts of the Government to -recover payment of
excess- amount as pension. Certain onders stood passed in the
writ petition filed by other employees who had raised a similar
Ch&illenge. These orders had not been ehalleng'ed ny the
Government. In this background the petltlonel had contended

that the Government was estopped from recovering the amount
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from him in view of those orders which had attained finalit‘y.?@
The Apex Court rejected the contentions and held that ‘the
Union of India .would not be barred from resisting the

subsequent writ petitions involving similar issues or -challenging

‘subsequent jﬁdgments of the High Court realising the

seriousness or magnitude of the issues or financial implications.
The position would be different ohly if it is established that the
Government had adopted a pick and choose method . only to

avoid relief to the petitioner on account of mala fide or ulterior

| motiveé. It was held that principles of estoppel, res judicata,

legitimate expectation or fairness in action were not attracted
‘on the facts of the case.
No plea of violation of fundamental rights was involved in

Akkara’s case (supré). There can be. no comparison with the

facts of A]dmra 's case '(S'upfa) with those of the present cases.

77.. The a,foi*enoticed judgments ahd orders were clearly )

relevant and binding upon the respondents for construing and

taking a view on the contentions and claims of the petitioners.
The respondents were also bound by the deposition and the -
policy placed before the Supreme Court which resulted in its

judgment dated 6™ of October, 2009. The available records do

not show any consideration of the aforenoticed judgments and

orders so far .as the rights and .plight of the petitioners are

concerned.

- Cancellation of allotments and action under the Public Premises

Act, 1971

~78. Mr. ‘Jatan Singh, learned counsel appearing for the

respondent No.1 has contended that the decision to cancel the
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allotments and -to initiate the proceedings under the Public
Premises Act, 1971 as well as the orders of the Estate Officer
and the judgments of the Appellate Court are in terms of
statutoi"y provisions Cannot be assailed by way of these writ
petitions.
Reliance is .placed on the pronouncements of this court.
" reported at (1995) Il AD Delhi 293 Union of India Vs. SM
Aggarwal & 31 others; 2000 (55) DRJ 57 Bhim Singh Vs.
[fflﬁ@ﬁ of India & Amnr. ;'AIR 1977 _D@HM’ 268 Hardwari Lal
- Verma Vs. The Estate Officer & Ors. in support.
79. This objeétion of the respondents igildres well settled first
principles of law. Mereiy becaﬁse the impugned action is taken
and order passedv in purported exercise of statutory power
- would not render it immune from judici.al scrutiny. The question
as to manner in which such action and orders viz-a-viz their
effect on fundamental rights will be examined, stands answered
by the Supreme Court in AIR 1978 SC 597; (1978) 1 SCC 248
Maneka Gandhi Vs Union of India and others. In this case,
the court had made the following observations with regard to .
the impact of action taken under provisions of the Passport Act:- .
“Now, if the effect of State action on a
fundamental right is direct and inevitable, then a
fortiorari, it must be presumed to have been intended by
the authority taking the action and hence, this doctrine
of direct and inevitable effect has been described by
some jurists as the doctrine of intended and real effect.
This is the test which must be applied for the purpose of
. determining whether Section 10 (3) (¢ ) of the impugned
order made under it is violative of Article 19 (1)(a) or
(g).u . .

80. The Supreme Court further ruled that it is not necessary to

- assail the constitutional validity of the statutory .provfsion&

1
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under which the impugned order is made and that the court
would still be able to examine as to whether the order made in
exercise of statutory power was invalid for the reason that it
contravened a fundamental right holding as follows :-

“But that does not mean that an order made under
Section 10(3)(c) ) may not violate Article 19(1)(a) or (g).
While discussing the constitutional validity of the
“impunged order 1mpound1ng the passport of the
petitioner, we. shall have occasion to point out that even
wlhere a statutory provision empowering an authority to
take action is constitutionally valid, action taken under it
"may offend a fundamental right and in that event, though
the statutorv provision is valid, the action may be void. '

It is true, and we must straightaway Conceded that
merely -because a statutory provision empowering an
authority to take action in specified circumstances is
constitutionally valid as not being in conflict with any
fundamental rights, it does not give a carte blanche to
the authority to make any order it likes so long as it is
within the parameters laid down by the provision. Every
offer made tnder a statutory provision must-not only be
within the authority conferred by the statutory provision,
but must also stand the test of fundamental rights.
Parliament cannot be presumed to have intended to
confer power on an authority to act in contravention of
fundamental rights. It _is a basic constitutional
assumption underlying every statutory grant of power
that the authority' on which the power is conferred,
should act constitutionally and not in violation of any
fundamental ‘right. This would seem to be elementary
and no authority is necessary in support of it.” :
(Underlining supplied)

81.. In .'the above case, the Supre_me' Court held that even
though the impugned order was Within the termsef therelevant
sectiOn “it must nevertheless not contravene any fuiidamental
rights and-if 1t does it would be void”.
So far as the present case is concerned, even it were to
be held that the action - taken by the respondents was
permissﬂ)le 1iii.der the statutory provision’.s, but if it violated or
adversely impacted fundamentel' rights of the petitioners, it

would have to be voided. This objection to the maintainability of
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the present writ petitions is fhei‘efore misconceived and is
rejected.

' 8“2.. | An ’e.xamil-la'tion of - the order of cancellafio_n of the
allotment 1"equiresh to be undertaken. Tlie only rules lfelied upon
11-1 support of the power to permit occupancy of thé quarters are

the Allotment of Government Resxz’deﬂceﬁ- (General Pool in

Delhi) Rules, 1963. 'Canclellation of the allotment haé been ‘
,effécte»c‘l ﬁnder these very rules. o
-83. The 1"espolndents have permitted the petitioners to occupy
.the same in exercise of power Conferred’ on them. It is not the
,1"e§1301idellts' Ca'se,that the b‘etitidnlérs came into possession of
the quarters illegally or without authority. The occupa11Cy is
being treated »as unauthorised by the respondents for the
reason that they h’ave cancelled the allotments.
84. In view of this stand of the respondents, it becomes
necessary to e)v(amine‘ the pi‘ovisior;s_ of the Public Premises Act,
1971.
| 85." For the pufpoées’ of the .instant case, the expression
“unauthorized 'occupatiqn" as defined under section ,Z(Q) of the
Public '-Prez.zﬂises (Eviction of Unauthorised Occupants)
Act, 19717 has to be construed. |

- Section 2(g) of the said statute reads as follows :-

»T’Z(gf} “unauthorised occupation”, in relation to
any public premises, means the occupation by any
person of the public premises without authority for
such occupation, and includes the continuance in
occupation by any person of the public premises
after the authority (whether by way of grant or any
other mode of transfer) under which he was
allowed to occupy the premises, has expired or has
been determined for any reason whatsoever.”

W.P.(C) No.15239/2004 3 Page 69 of 157

[LA



e ot et ey e ene

86.

N

So far as the-pro'ceedings for. ev.iction'under the Public

Premises Act, 1971 are concerned, Sections 4 and 5 thereof

~

deserve to be also considered. The relevant extract reads thus:-

- (a) specily the grounds on which the order of

“4. Issue of notice to show cause against order
of eviction. - (1) If the estate officer is of opinion
that any persons are in unauthorised occupation of
any public premises and that they should be’
evicted, the Estate Officer shall issue in the

" manner. hereinafter provided a notice in writing
calling upon all persons- concerned to show cause
why an or der of eviction should not be made.

(2) The notice shall-

eviction is proposed to be made; and

(b) require all persons concerned, that is to say, all

persons who are, or may be in occupation of, or
- claim interest in, the public premises,-

(i) to show ‘cause, if any, against the proposed
order on before such date as is .specified in the
notice, being a date not earlier than seven days
form the date ofissue thereof, and

- (ii) to appear before the Estate Officer on the date

B

specified in the notice along with the evidence
which they intend to produce in support of the
cause shown, and also for personal hearlng, if such
hearing is desired.] :

XXXX .

5. Eviction of unauthorised occupants. - (1) If,
after considering the cause, if any, shown by any

- person in pursuance of a notice under section 4
and [any evidence produced by him 'in support of
the same and after personal hearing, if any, given
under clause (b) of sub-section (2) of section 4], the
estate officer is satisfied that the public premises

- are -in unauthorised occupation, the estate officer
may make an order of eviction, for reasons to be
recorded -therein, directing. that the public
premises shall be vacated, on such date as may be

’ .specmed in the order, by all persons who may be
In occupation thereof or any part thereof and
cause a copy of the order to be affixed on the outer
door or some other consplcuous part of the public
premises.
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(2). If any person refuses or fails to comply with the
order of eviction [ on or before the date specified.
in the said order or within fifteen days of the date
of its publication under sub-section (1), whichever
is later.] the estate officer or any other officer duly
authorised by the estate officer in his behalf [ may,
after the date so specified or after the expiry of the
period aforesaid, whichever is later, evict that .
person] from, and take possession of; the public.”

(Underlining supplied) '

87. The present cases raise a pertinent question as to

whether the cancellation of the allotments to the petitioners

was justified and valid and whether the petitioners” occupancy

thereafter could- be brought within the meaning of the

_'eXpress'ioﬁ “unauthorised” under Section 2(g) of thé Public

Premises Act, 1971.

: 88," The statutory-definition of the expression “unauthorised

éccupati(jn” in Section 2(g) of the Public Premises Act, 1971

thus requires judicial interpretation for the purposes of the

‘present cases. In this regard the oft quoted words .of Justice

P.N. 'Bhagwati 'i-n (1983) 1 SCC 228 Nati@ﬂzal Textile
Workers’ Union vs. P.R. ] Ramélaiglmaﬂ would be apposite

when it was stated as follbws -

"We cannot allow the dead hand of the past to stifle

the growth of the living present. Law cannot stand still .
: it must change with the changing social concepts and
values If the bark that protects the tree fails to grow
and expand along with the tree, it will either choke ‘the
tree or if it is a living tree, it will shed that bark and
grow a new living bark for itself. Similarly, if the law
fails to respond to the needs of changing society, then
- either it will stifle the growth of the society and choke
“its progress or if the society is vigorous enough, it will
cast away the law which stands in the way of its

growth. Law must therefore constantly bé on the move

adapting itself to the fast changing society and not lag
~ behind."
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89. While interpreting statutory provisions, ‘the Supreme Court

has also épproved and 'applied in a number o_f cases, the

| principle of ”updating construction” while interpreting statutes

‘ és S(-atA out by the 1éading j'urist Francis Bennion in‘ his
Commentalles titled Statutory Interpl etation’, 2“d Edn,, pg 617.

‘ {R@f (2’003} 4 SCC 601 State af Mﬂ]ﬂ&f&glztf@ Vs. 1/77111.
P.mful D. Desai ; (1 9@7} 5 SCC 482 CIT Vs. P@ﬂ?’dar Cement
Pvt. Lid.; (2000) 8 SCC 740 Basavaraj R. Patil vs. State of
Karnataka}. These principles have been noticed in (1996) 2
SCC 428 State vs. S, J. Choudhary and read as follows :-

“(2) It is presumed that Parliament intends the court to
.apply to an ongoing Act a construction that
. continuously updates its wording to allow for changes
since the Act was initially framed (an updating
construction). While it remains law, it is to be treated
as always speaking. This means in its application on
any date, the language of the Act, though necessarily
embedded in its own time, is nevertheless to be
construed in accordance with the need to treat it as
current law.”

At page (618-19), of the report, it is further noted that:-

“In construing an ongoing Act, the interpreter is to
presume that Parliament intended the Act to be applied
at any future time in such a way as to give-effect to.the
true original intention. Accordingly, the interpreter is
to make allowances for any relevant changes that have
occurred, since the Act's passing, in law, social
conditions, -technology, the meaning of words, and
other matters. Just as the US Constitution is regarded
as 'a living Constitution', so an ongoing British Act is
regarded as 'a living Act'. That today's construction
involves the supposition that Parliament was catering
long ago for a state of affairs that did not then exist is
no argument against that construction. Parliament, in
the wording of an enactment, is expected to anticipate
temporal developments. The drafter will try to foresee .
the future, and allow for it in the wording.”

It was, therefore, observed that an ongoing Act is taken

to be alwayé'spe,aking stating that .-
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. “An enactment of former days is thus to be read today,
in the light of dynamic processing received over the
years, with such modification of the current meaning of
its language as will now give effect to the original
legislative intention. The reality and effect of dynamic
processing provides the gradual adjustment. It is
constituted by judicial interpretation, year in and year
out. It also comprises processing by executive
officials.”

| Thus, the courts have over the pefiod of time applied this
principle tb interpret {farioqs terms and phi"a_s'es including
“stage carl*iage”.' has been interpreted to includé “electric
tramcar”; “steam tricycle'f to include "’locomotive" ; ”télegraph”
to include ”té_lephone”; “banker’s book” to include “microfilm”;
“to take note” to include “use of tape recorder”; “documents” to
include “data baéés”; “handwriting” was construed to include
“typewriting” ., {Ref: 1996(2) SCC 428 Stazié Vs,
S.J.Chaudhary}. “Notice in Wr'iﬁng’; in Section 138 of the
Negotiable Iﬁst_ruments Act, were construed to _iﬁc_lude a
“notice by fax”. -{R_ef : (1999) 4 SCC 567 SIL Import USA
Vs, Exim Aides Silk E&p@ﬁefs}. This prin'cinple of legal
interpretation-Woﬁld squarely apply to the construction to be‘
placed on the provisions of Public Premises Act, 1971.

90. Because of the peculiar circumstances prevalent in the

AKas‘hmir valley, ‘members of the minority community were

targetted and singled out for hostility as a class in their home

| state. Admittedly, the state was unable to protect their rights

. or properties.

91. The state authorities assessed the threat perception and

danger to the lives to some of the petitioners who were bodily

evacuated from their homes in the Valléy. The transfer of the
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petitioners, (or that of the persons on whom they were

dependent), to Delhi, which preceded the allotment of quarters,

~was thus compelled by the inability of the respondents to

“ ‘protect and ensure the right to life of the petitioners. The same

was certainly involuntary. The allotrﬁents were a restlt of the
extreme 11'eces’sit'y recogniSed and adju(.;llged by the respondents
themselves. It is also znotewerthy that those fleeing to safety
had no -opPortunity to secure or salvage their properties.
92.' It is. an admitted fact that over this period, the properties
of_ the petitioners in Jammu & Kashmir have either been
destroyed or, in’ otiler cases, occupied by militaﬁts or the
majerity groups in the state. On account of the inability of the
Goverﬁmen‘t to ‘proteet the ‘lives and properties of the
pet-iﬁoners, despite the Co_hstitutional mandat’e,‘ the
petitioners ha\}e been deprived of ' their properties, are
unable to return to th‘eir homes and face danger to their
lives, if they do $o. |

93. The accommodation allotted .to the petitioners is the only
accomnﬁodation which fhey ‘have ever known in this City. The
pe'titlioeers state that they do not own any other property. It is
the same sheer necessity which compels the petitioners to
cdntinue to occupy the premises which was allotted to them. It
is clearly evident that having identified an‘d sﬁpplied such need
of the petitioners, absent anjf alterﬁative with them, the
1“esp011de11ts would be requ;re_d te maintain the same.

94. The pe‘titiellel“s ha&e ‘been at .the reeeiving end of the

threats not only for the reason ‘that they were from another
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community but al'so' largely because they represented the face of
the Central Govern‘nient in the %ralléy as its employees. |

95. It is imﬁor@nt to -note that the ‘scheme 110ticéd in | the
a‘fbfenotiéed affidavit dated 6™ .OCtObel", 2009 (filed by the Chief

Secretary before the Supreme Court in J. K. Koul vs. Union -of

India (supra), talks of ‘Return and Rehabilitation': Tt does not

even advert to resettlement. No reference is made to the safety

~ or security of the migrants who agreed or attempted to return.

Interestingly, there is r_eferenc';e'to 37280 Kashmiri families who

had regisﬁtered'for the relief including accommddation out of

which out of which only 5000 families have been provided
accommodation. An undertakiﬁg stood given to the Supreme
Court that the governmentwouid provide such facilities to all

the Kashmiri migrants till they are residing at the present

places. Persons as the petitioners are not even covered under

those Wil.O are dealt with in this affidavit.
96. It 'is also noteworthy that the affidavit 'filed-béfore the

Supreme Court refers to a total package of the Central

Government involving an outlay of Rupees 1618.40 crores.

97.  The affidavit of the Chief Secretary does not even refer to

the utilisation of this huge amount of public money and the fate

of the propbsed facilitiés. There is nothing even before this
court which could éuggest that the facilities pr.omised before the
Supreme Court, have 'even come into existence.

98.. The altern'ativés'Apropoﬁndedf and the schemes .pef'taillill.g
to Kashmiri_ miﬁfamts noticed in the ju.‘dgm.e,nts_ of the Sﬁpreme

‘Court and of this court remain in the realm of proposals-and

3

‘unimplemented schemes alone without any element of reality or
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.fail'"n_ess. No alternative at all has beeni made available to or

offered to the petitioners.even during the hearings before this
court. In the light of tlie well settled principies laid in the
above precedents, the inevitable qonclusion is -tha‘t “the

1"espondents' have * not taken the relevant factors into

consideration and have acted arbitrarily and unreasonably.

The above discussion 'clearly manifests that the 1"espond‘en'ts
have not acted fairly in discharge of their positive obligation
and havé not sﬁffibiently 'engaged. with the problems and
difficulties of the p'et_itioners; | I'

99. The petitioners have been prevented from residing in their-'

L7 ' 4 -

homes in Jammu. & Kashmir for the reason that the State has
been ullélale to secure their lives or protect their homes. Iﬁ.
fact, the respondents ‘also admit their inability to ensure
protection to theA‘lif'e and limb‘.of the petitioners in case they
were to returli.to_ the home state, let alone any measure of

security for their continued residence in the place of their birth,

in case they returned.

100. Omn behalf of the respondents, it has been argued at length |

even in these proceedings that  the Union of India has

formulated 'a package for return and rehabilitation of the

“displaced persons. This by itself shows that the situation is not

such that the petitioners are in a position to return to their

homes. The respondents are clearly unable to ensure protection

to the lives of the petitioners and their families or security in

‘their homes. .

101. Mr. Jatan Singh, learned standing counsel for the-UOI has

placed reliance on the pronouncement of this court reported at
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2 @@@ (55) DRJ 5 7 Bhim Singh Vs. Union of India & Anr. In %0\
this éc—ise, the petitioner had sought upgradation of 'thhe
:dcconimodation ajllotted to him on grounds of the séc.urity cover

'-whilch had been gr‘anted to him as a president of a pol_i'tical
party. A-challenge was ailso laid: tb the eviction prdceedi’ngs. It
was held that the accommodation allotted to him was not liable
to be ﬁpgraded. It is. noteworthy that the petitioner in' that case
did not hail from the Kashmir valley. Nb plea that the petitioner
could not return ﬁo his own accommodation on account of
inability of the state to protect eith_er his llife or the property Waé_
putfo’rth or considered. In the i)l?esellt case, the petitioners seek
Ild upQrédation c.)f'accommodation but-only pl"otection of their
basic human right and the fundamental right fo life. There is no .
parity at all between Bhim Singh’s case (supra) and the
préseht cases. |
102. It needs no elaborati‘on that é judgment has to e ‘
examined in the context of the factual matrix which it decides. -
The judgment 1"ep‘o.rted af (1 995) II AD Delhi 293’ Uﬂi@ﬂ) of .
India Vs. 5.M. Aggfarwal & 31 Others, also relied upon by the
respondents, was a case of eviction of slﬁopkeepers who were
licencees in shops which were _public premises and had failed to
show cause in answer to the noticé issued by the Estate Ofﬁcer.
This case cannot be compared' with the factual mafrix noticed
’hereinabove;. |
103. The 1"esponde11ts .have also placed 1"eiia1lce on the

* pronouncement of this court reported at AIR 1977 Delhi 2’53 -

| Hazrdwafi Lal Verma Vs. The Estate Officer & Ors. wherein

‘the court held that an allottee of a Government quarter is
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melely a licencee. There can be no dispute at ”al.l with 'this 5)\0
proposition However Hardwari Lal Verma had also not raised
_any questlon of violation of basic human and constitutional
11gth as ‘the petltlonels have in the present case. . No fact
situation as in the present case was 1nv01ved.

104. The petitioners are not continuing to occupy the subject
premises because they want to do so. They are also not claiming
‘a right to indefinitely occupy the puhhc. prerhises or asserting a
title or a right (thereto in respect of the subject ptoperty. The |
petitioners have merely sought protection of their right to
‘shelter till such time, as the respondents are eble_te ensure
their right to life in their home state or make available a A
reasonable 'altefnétive' shelter to the' petitiohers. The
respondents haVe themselves Considei"ed such 1sequests and
permitted identically placed persons to continue to occupy the
allotted accommodation. - Such a clahh ‘has also been
entertained and granted by not only the Supreme ‘Court, but
also by thls court as well in several precedents notlced
hereinabove. The 1esponde11ts have admitted in their counLer
affidavit that the petitioners have nowhere else to go.

105. Within the larger' gfoup of the tDPs frem Ke'shmir, the
petitioners form a special class and ere retired government
‘ 1Je1"s01111e1.. When the petitioners were forced to relocate, -they
1"eceived“ government accemmodatien not ohly as an incidence
of their service, but also on account of their corhpulsive eiriction
from theh*homes. They have also not been able to get any

benefit of any of the schemes framed by the government Wthh

"~ W.P.(C) No.15239/2004 . Page 78 of 157 .




clearly admit the special needs a.nd. entitlement of t11634 /
displaced peréons. | |
‘106. Déspite »'this hard reality, the reiareseﬁtations,
undertLakings, and promises of the Central Government,- upon
retirement, the allotments to the petitioners stand cancelled
and they are. b‘eing asked to vacate | vae’mment ‘
accommodation; _qthefwise they face the threat of 4eminent
forcible evicﬁon therefrom pursuant- to proceedings taken
against -them .und.er the Public "P.remises (Eviction of
Unauthorised Oécupants) Act, 1971.
107. The petitioners may thereby be compelled to return to the '
violent situation where from they were evicted/evacuated/or
forced to flee. Forcing the petitioners who are IDPS to return
~ to the area where they were persecuted violates tl.lé principle of
11011~1"ef0ﬁlemé11t 'Which is the principlé in international law
fbrbidding the expulsion of a refuge into an area where such
person mights: Be again subjected | to persecution. The
respondents cannot be 'permit'ted, td 611 a hyper—techﬁical
construction of statutory pl;oviéion, or arbitrary eXercis_e of
power to create a situation Where the homel-ess'petitioners are
compeiled to return to the areas where they may face violence
and threat to their life a11d liberty.
108. Th'e respondents have themselveé recégﬁised the
entitlement of the petitioners to appropriate residence, when
they made the allotments. The o.nly reason advanced by the
1"esp911de11ts_ for their decision .to cancel the allotment and to
evict the petitioners is that they havé retired. The' relevant

‘factor as to the developments in the state of Jammu & Kashmir
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and the effect of such eviction has not even been remotely Q‘V

considered. No eiamillation of the issue of whether the spirit or
intendment of the avowed policy of mhabilitation been
achieved, or not, has been undertaken.

'1.09-. The situation which was to be add1 essed in these cases
was truly exceptional. This aspect has also not even remotely

entered the respondents consideration. In fact the decisions of

' the respondents amply illustrates that the respondents are not

rational, reasonable or consistent in their decision making. The
construction placed.by the respondents in the cases of these
IDPs on the permissibility of the occupancy of the quarters
under the Allotment Rules as felateable solely to their service
results in violation of constitutional guarantees and was clearly
and coinpletely unwarranted.l It ne'eds no further elabor'ation
that the rights Wllicll the petitioners are comi)laining' breach of,
‘are the -1"ig1'1ts guaranteed to them under Article 19('1)(e) and
- Article 21 of the Constitution of Indta. For these reasouns, tlle"
interpretation of the expression ”unauth__orise_d occupation” by

the respondents as well as in the impugned orders is, blinkered,

' restricted and impermissible in the given facts. The expression

“authority for such occupation” appearing in Sectioh 2(g) must
take within its amblt the constltutlonal v101at10ns which result

from the 1estrlcted working of the statutory prows1ons by the

respondents. It was incumbent upon all concerned with the

decision making to take into consideration the most material
developments in the home state of the petitioners and the fact
that the State was unable to guarantee protectlon of life and

ltberty to the petitioners in case they return; the insufficiency
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and inability of the rése_tﬂeméht/rehabilitation effort and thé éﬁ
’ absence‘.of é.ny aiter'nati\}e to the petitioners for the _pur’poses of
construction of the expreséion ”-autho'ritsr for Such occupation”.
- No 1éga_1_'111terpretétion could be acceptable which does not take
intb its consideration these relevant facts and circumstances.
-The petitioners are occupying the accémmodation because of
the failure of thé 1‘e_spondeﬁts to diéchafge the co_ristitutional
mandate and their .public léw obligations of protecting the right
. to 1ife and 1ib'erty' of the petitioners. "As noticed above, the
authority to -occupy the quarters so far aé the pe‘titibners were
concerned was déri_véd from the constitutionai guarantees.

Suéh occupancy Cannof; be deem'ed or held to be
“unauthorised” by any meésure.
110. The significant difference betwéen the c_dses of the
petitioners and that of ‘an unauthorised occupant of public
premises is that fhe writ petitioners have continued to loccupy
- the public premises onlY on aiccount of the inability of the state
to protect the fundamental and basic human rights of the.
petitioners.
111. The 1“esponde'11ts' would have the records of the
- circumstances in’ which the petitioners and tl_ieir Successors in
interest were transferred and evacuated to Delhi and also the .
'extrleme' necessity of 1i1aking the allotmenté of the quarters to
these persons who were not only Government servants but also
~IDPs.  The Directdrate \of’ Estates Which has éffected the
impugned decisions cancelling the allotments would be aware

of the pronouncements in respect of identically placed persons

of the Supreme Court in P.K. Koul Vs. Estate Officer; this
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court in J.K. Koul vs. Uﬂibﬁ of Iﬂzdia,-the order of the Ceh'trai &]\ w ~
Admiﬁistrative Tribunal in 7Tej fﬁé]l&ﬂ Vs, Union of India &

Ors. and implemented tﬁe same. The respondents are aware of

the prevalent situation. |
‘ 112. . No legal interpretation would be acceptable which does |

not take. into. its consideration the relevant facts and
circumstances. There can also be.no statutory interpretation

which results in violation and constitutional guarantees and
protection. . | '

The present petitioners Certaih_ly cannot be'c'ompared._
with or t1_"e'ated" m the sam.e.manr.ler in which the responden'ts
would deal with any other occupant who has not suffered the
gross violatiens and . deprivations as the petitioners, and is
unauthoriéedly occupying the publie pl“eﬁlises.

113. It, therefore, has to be held that the occupation by
'pe'titieners cannot be construed as ’;unautllol“ized occupation” of
the quarters within the.meanv’ing of the expressien in Asec'tion
2(¢) .of .the . Public Premises (Eviction 'of Unauthorized |
Occupants) Act, 1971.
''''' 114. An examination of the impugned orders is now
necessitated. The eallcellation of the allotments and the action
: initiete.d under the Public Premises Act, 1971 were resisted by
‘ the petitioners on the .several Qrounds on which these .Wl"it
petitions ,afe 'premised.' However, the same resulted in: the
| impuglled orders of eviction. |
| 115. The sole reason given by the Estate Officer for passing the
' impﬁgned 01"c1e1"si of eviction is that the allotments in favour of

the petitioners stand cancelled and that they had failed to prove

W.P.(C) No.15239/2004 , - Page 82 of 157




that they were not in unauthorized 6ccupation of the instant &)\
preﬁises. None of the other contentiqns of the]pe'titio'ner have
been even mentioned let alone considered.
116. The p‘eti'tioners' ‘appeals assailing these eviction orders
stand rejeci:ed.' | |
117. The petitio'nel."s had placed the several decisions relating
.to similarly éitua.ted persons before the.respondents, th'e Estate
| Officer as well as the learned Additional District Ju'dges. A pléa
}Was taken that because of failure of the respondents to ensure
the protection of.the rights of the petitioners under Article 21 of
vthé Constitution of India. they (;ontinu'ed to occupy the quarters.
The peﬁtioners had also urgedlthat they stood deprived of home
~ and hearth because of thé failure of the respondents to ensure
the constitutional éyuaralltees and d.iskcl.large ‘the mandate
thereunder. |
'118.  The ap'pellate' ordérs notice the. petitioners" contention
that fhe petitioners have made several 1"ep1"e.se'ntations to
_vérious aﬁthorities for allowing them _lto fetain the |
accommodation on the gfound thét théy belong to Kashmir and
it was not feasiblé' to return in view of the coinmulial riots and
terrorists movements. These requests have not been acceded
‘to. The impugned appellate"orders record that the i)etitiollefs
have challenged the éviction orders on the ground that the
EsLaLe Officer had failed to consider the fact that they were -
Kashmm migr ants and cannot return to Srinagar till normalcy
is restored. It was also a ground of appeal that the Estate
Officer had not Consldered the orders in. SLP No. 1369/ 1997 by

the Supreme Court and that the petitioners' cases were on the
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same.footings. The.chall"enge had also been 1aid to thle orders &i L
of the estate officer on grounds of arbiti“ariness'énd ﬁola‘tion of
principleé of n'atﬁral justice.

119. The appellate court in the fimpﬁgned .orders has also
proceeded on the sole ground that ﬁhere was no leas'e or license
deed 1ssued in favour of the pet1t1011ers by the Government of -
India. The ordels of the Apex Court were not COl]Sldel ed on the
sole ground:that copy of the Special Leave Petition had not been .
pléCed before the Coﬁl“t and that the p'efitioners were not a
party to the proceedings. The learne'd‘.appellate Acourt was also
of the view that the petitioners'wefe'pl"oﬁded aécommodation
in Delhi because they were in ser_vice ih Deihi and not'bécause
of terrorists threats-and further that accomlﬁodatioh was givén
“only by virtue of employmentj It was -also concluded that 116
relief had bee.n' granted to 'thé petitioners by the Supreme Court
and therefdre, the ordefs did'not. assist the Supreme C(;urt.
Thé eviction orders had been sustained in view of these
conclusions. | |

120. As a result, such working of the Public Preinises Ac"l: by
the respondents, thé petitioriers are being threaténéd Witi’l
evi'cﬁon from thé only shelters that they know, Withou‘t any
: altel"llatiVé being available to them. |

121. The 1"esp011de.11ts are bound to act in a manner which is
compatible with the Co.nstitutional rights of the petitioner while
this court has to take into aéqohnt and require the legislation to
be read compéﬁbly with such rights. ‘The object is to ensure

© that the actions and orders must be such: as to avert or 1"ecfi:f3f

-any violation of such basic rights.
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122. Thé ~S_Cheme of the Public Premises (Eviction of 47
- Unauthorised Occupants) Act,.1971 shoWs that the 116tice which
is issuéd under Section 4 to show cause is required t’Q specify
. the grounds on _Which the eviction is pfoposed to be méde énd ‘
require the persons concefned to show éause against the
proposed order,'before the épecified dafe When they are to
131"6duce evidence in support of the show cause. Under Section
5 of the Act, the Estate Officer is requifed to consider the show
cat_-ls'e} by the noticee under Section 4 as well as the evidencé
Al’aroduce‘d by 1111ﬁ and after personal. heéring, if any, giveh.'
Thereafter, the Estate Officer is required to recqrd reasons for
his satisfacti’on for making an order. of eviction. The orders of
the estate officer discloses no reasons at all to support
satisfaction to order _evictidn. .The impugned oi‘deré do not
reflect the consideration of the bontentions on the evidence
- placed by the petitioners. |
123. The due pl"ocess clause in the. Constitution mandates
ensuring-that £11e state pi“ovides a humane standard of living to
~ ifs citizens.
12‘4. The letter from Ministry of Urban Developinent to Delhi
Deveiolalnellt A_uthority placed on recqrd, in Tej Kishan vs. UOI
(supra) before the Central Adrﬁinistrative Tribunal (also relied
up_on' in 132 (2006) DLT 672 P.K. Handoo vs. Estate Officer
indicates engagement of th.e au‘_chorities with thié issue and the
decision of the Central Government dilfeéti11g that éche_mes be
Tframed by the Delhi Development Authdfity-as well foi" making
preferential allotments éf accdmmodatioﬁ to Kashmiri midrants.

In addition, the Government affidavit d_ated 6" October, 2009 in
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J.I. Koul (supra) filed in the Suprelne Court of India alsoﬁ
expresses the same concern as has been expressed in the above
Guiding Principles on Intemal Displacement.

These actions unequivocally manifest the respondents’

awérenesé about the positive obligation .imposed upon them to

ensure that the persons displaced from Kashmir are required to
be resettled and/or rehabilitated. There is admission of
responsibility and culpabilify. The Wo;tldllg of the measures,
howévé’r, reflects that the steps which have been taken are

'inadequa'te and hopelessly insufficient. ‘EVAen in the prolonged

“hearing before this court, the respondents could place no

alternativé SO fa1 as the petitiohérs were concerned.
125. In AIR 2010 SC 1476 State @f West Bengal vs. The . .
Community for Protection .of D@lﬁac.zz"atic Rights, West
_B@ﬂgazl & Ors., the Supreme Court has also held that the court
Was.requiredi to weigh the ilﬁpact of a particular government
lscheme, statute. 01; action on the fundamental rights of those
~effected by “'che gover.n‘ment Schemé, statute. or action. 111 case
aiiy statute or action abrogates or abridges such rights, it woﬁld
be violative of the basic structure/doctrine of the Constitution.
For this reason as well, any application or enforcement

of statutory provisions, rules, K regulations that impacts or

- impinges fundamental rights has to be struck down.

126, In [2004] EWCA Civ 540 Secretary of State for the

Home Department vs. Wayoka Limbuela, Binyam Tefera
fTesema & Yusif Adam, the House of Lords has prescribed a
test to determine whether a statutory scheme or a government

policy caused a violation of fundamental rights. It was observed
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that when 'a' reasonable eValuatidn_ of all relevant facts and &ié)
circumstances shows "that a government policy would subject
petitidners to an iIﬁmediate and -serious deprivation o'f_: the basic
necessities of life, then the court may properly gﬂrantirelief. It
“was also heldlthét the state would be liable for both action and
inaction as long és' the action or inaction results in a serious
| deprivation of rights orhuman dignity. ‘
127. In the light .of_ the directions by the .Supl""emef Court and
this court in the aforenoticed cases relating to identically
situated displaced persons who are victims of violence, the
con’ﬁest by the 1"espdndents to Athe' preseit M"it’peti"cionsl on
technical, speciqus and legélly untenable groimds is unfair to
say the least. | Siﬁlilar issues ‘have arisen Dbefore and orders
stand passed in. favour of the similarly placed persons théréin.
128. The .pétitioners -have suffered onm account of the
' réspondénté failure to protect their life and 1ibérty when they
were compelled to flee from their homesl in Kashmir. In
" international law, refugees are protected from'being compelléd
to returii to places or situations where their lives or freedom
could be fuhreaten'ed’. It iS -pbinted out. -that the respondents
have inlplelhelltéd this principle in the cases 6f Chakmas,
‘Tvib'etans, and else where IDPs, who are citizens of the same
country, Certainly cannot be treated differently and compelled
to return to violent situaﬁoné.
129.  The proceédin'gs as well as the impugned decisions aﬁd
orders ‘Thave completely failed to take into consideration the
material issue of the impact of ’_the proéeedings and the orders

which would result in forcible eviction of the petitioners from
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the only shelters known to them without anjal‘ternative. The

impugned cancellation of allotments, the orders of eviction

p'a'ssed by the Estate Officer and the aforenoticed orders

“dismissing the appeals of the petitioners are in the teeth of the

constitutional guarantees to the petiﬁoners' under Articles
19(1)(e)(g) aﬁd 21 and therefore not sustainable..

130. Such Cancellation of allbtment_ an‘d-' forcible eviction at the
hands of the State utilizing the shield of a statutoryiirigh"c to d_o

so under the Public Premises Act, 1971 results in violation of the

constitutional rights of the petitioners.  Itis manifest _therefore

such that such applicatioh of law as ‘Would_have an impact of
violating  the fundamental rights of the petitioners is
impermissible under the constitutional scheme.

PJ"bL?OJ*lJ’OJJa]jl'V test

| 131. The proportionality of the. impa_ét on the fﬁ11dame11ta1 right
inv'dlved by working of the statutory provision as "against the
objectivelof the cbncerned-statufe is another important test for
a(’ijudicatingfupon the legality. of the int_erference Wiﬂl the right

which would have a bearing on the present case. In a

pronouncement of the House of Lords reported at (2007)

UKHL 11:(2007) 4 All ER 15 H-umg Vs. Secretary of State
for the H@mé .Depal"ﬂﬂ.@ﬂt the decision making role and
functibn of the appellate immigration authorities in the Qoﬁtéxt
of the Human Righ'ts Act, 1998 and thé Immigration and As.yluiﬁ
Act,- 1999 was in iss_ue. The House exalnilléd the scopé of
reviews by the prescrirbe.d authoritiés.;- The private parties

complained -of violation of their rigllté. under Article 8 of the
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European Convention for the Protection of Human Rights and { 91

Fundamental Freedoms, 1950 which provides as under:-

“1. Everyone has the right to respect for his private
and family life, his home and his correspondence. 2.
There shall be no interference by a public authority
with the exercise of this right except such as is in
accordance. with the law and - necessary in a
democratic society in the interests of national security,
public safety or the economic well-being of the country,
for the prevention oft disorder or crime, for the
protection of health or morals, or for the protection of

' the rlghts and freedoms of others.” y

- The co_nslderatlon by the House of Lords on the principle of
proportionality of the impact of the interference on the right vis-a-

vis, the legitimate end in view is important and reads as follows -

o

XXX ' _ XXXX

In most cases where the applicants complain
of a violation of their art 8 rights, in a case where the
impugned decision is authorised by law for a .
legitimate object and the interference (or lack of
respect) is of sufficient seriousness to engage the.
operation or art 8, the crucial question is likely to- be
whether the interference (or lack of respect)
complained of is proportionate to the legitimate
end sought to be achieved. Proportionality is a
subject of such importance as.to require separate
treatment.

- PROPORTIONALITY

In de- Freitas Vs. Permanent Secretary of
Ministry of Agriculture, Fisheries, Lands and Housing
119991 1 AC 69 at 80, [1998] 3 WLR 675 at 684, the
Privy Council, drawing on South African, Canadian
and Zimbabwean authority defined the . questions
generally to be asked in demdmg whether a measture
is proportionate : -

..Whether : (i) the leqgislative obijective ‘is
,sufflclentlv important to justify limiting a fundamental
right; (ii)) the measures designed to meet the
legislative objective are rationally connected to it: and
(iii) the means used to impair the right or freedom are
no_more than is necessary to accomplish the
objective.” - :
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Thls formulation has been widely cited and
- applied. But counsel for the applicants (with the
support of Liber ty, in a valuable written intervention)
suggested that the formulation was deficient in .
omitting reference to an overriding requirement which
featured in the judgment of Dickson CJ in R v Oakes
[1986] 1 SCR 103, from which this approach to
proportionality derives. This feature is (at 139) the.
need to balance the interests of society with those of
individuals and groups. This is indeed an aspect
- which should never be overlooked or discounted. The
House recognised as much in R (Razgar) v Secretary
of State for the Home Dept [2004] UKHL 27 .at [17]-
[201], [26], [27], [601,[77], [2004] 2 All ER 821 at [17]- -
[20], [26], [27], [60], [77], [2004] 2 AC 368 when,
having suggested a sefies of questions which an
adjudicator would have to ask and answer in deciding
a convention question, it said (at [20])- that the
judgment on proportionality - '

‘must always involve the striking of a -fair
balance between. the rights of the individual and the
interests of the community which is inherent in the
whole of the convention. -The severity "and
consequences of the interference will call for careful

. assessment at ths stage B

If, as counsel suggest insufficie‘nt attention has
“been paid to this requlrement the failure should be
made good.

(Emphasis supplied)
132. Having regard to the dfastic violation which results from
tl}é impugnedl‘action and orders, it has te be held that the

decision of the authorities to cancel the allotments and proceed

>

for evictien as well as .the impugned orders against the '

petitioners are not in accordance with law even on reasonable
assessment of proportionality viz-a-viz the object of eviction of

-unauthorised occupants of the Public Premises Act, 1971.
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M@/]aﬂ@m of AU”HC]B 14 of t]le C@HSHMH@H ' ' ‘to}
'133. The petltloners have also complamed that the 1espondean
had discretion to permit the petitioners to continue to occupy

the premises .under SR 317-B-25 of _the Allotment of

Government Reaidelzces (General Pool m Delhi) Rules,

1963 It is contended that the respondents were bound to
conslde1 the matter on the relevant conSldel ation of the 11ghL to

‘shel’_cer' of the petltlone_rs which was involved and cannot

premiée their action on extraneous and i1nper1nissible reasorns

or considerations.

Mr. B.L. Wali, learned counsel for petitioners has urged
that ~the failure to exercise discretion in"favou'r of the petitioners
* is'in fact not only in violation of the constitutional obligations .of

the respondents, but is arbitrary and unreasonable.

134._ Shri P.K. Kaul, (writ petitioner in W.P.(C) No.'152,39/20'04)
had earlier ’filed .WP (C) 'No.6551/2003, submitting that the
respondents had ‘arbitrarily failed to consider his request for
.1"egu1ariz'ation despite having knowledge of the special
circumstances of the case. Mr.B.L'.Wkali learned counsel for this
peL1t10ner has placed the order which was passed on 15“‘
Qctobel 2003 in the earlier writ petition, which directed Lhe
respondents to consider the question of 1egularization of
allotment in favour of the petitioner in view of j-t'he special
circumstances. It was di‘rected‘ that tne.petition including its
enclosures shou_id also be considered while disposing of the
petitioner's representation.

135. Despi’pe ‘these orders, the writ petit;loner_'has contended

that there has. been.no consideration in terms of this order till
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date. He has, therefore, filed the writ petition being WP (C) }O\’l

No. 15239/2004_ Challenging .the noticé issued by the Esta'te‘
Officer under sectlon 4 of the Publlc Premises (Ev1ctlon of
'Unauthorlsed Occupants) Act, 1972 to 1111n

136. The other er‘t petitioners have also made similar requests
to the mspondehfs "for exércise_ of discretion Whi_ch wére
reiterated by. thelﬁ 'in the reply tb the notices issued Dby the
Estate officer -uﬁder Section 4 of the Public Prémises Act as well
as in the appeals which were filed. The same gi"Oullcl bf
challenge to the respondents’ 'éction has beén urged_ in these
- writ petitions.

137. Mr.B.L.Wali, learned counsel apioearing for some of the
petiﬁonei"s has pointed out that the reéponden_ts have exercised
discretion favourably and permitted some identically situated
displaced Kashmiris to‘ ._clontinue 'in allotted premises after
retirement 'wh‘efeas‘ this has been ar‘bitrarily denied .to the
petitioners. Leérned counsels contend that the 1“e.sp011de11t-s'
action so' far as the pf_ésent petitioners are concerned, is
discriminatory aﬁd 11§t sustainable

138. The 1"esponde11ts on the other hand place reliance on the
pronouncement of the court in (1997) 1 SCC 444 Shiv Sazgazf
Tiwari vs. Union of Indza and dlspu'te that they have any
discretion in the métter. |

139. Allotment of government accommodations are effected-

under the provisions of Allotment of Government Residences

(General Pool in Delhi) Rules, 1963 Reference is made to

SR 317-B-25 thereof which empowers the Government to relax .
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the provisions of these rules and deserves to be considered in \ OS |
extenso. The same reads as follows:--

"SR 317-B-25: The Government may for reasons to

be recorded in writing relax all or any of the provisions

of the Rulés in this Division in the case of any officer or
residence or class of officers or type of residences.”

140. It is undisputed before us that despite ‘the proiabunded
1"eilabilitation s'chémes stdﬁed before the Supreme Court and
establishment of preferential quotas in allotments placed before
the Central Administrative Tribunal, the respondents have not
been able to rehabilitate or resettle any‘o'f' the petitionérs.

141. The réspdndents have also not denied the availébility of
the discretion u‘nder'SR, 317.B 25 of thé Allotment Ruies,- 1963
and its favourable exercise in favour of some Kashmiri IDl;s.
Yet, the 1"esp01idents have failed to exercise the same discretion
in faf\{our of the present petitioners. No explanation for the
| saﬁle is even attémpted. | |

142. On the issue of exercise of discretion,' in the judgment
reported at AIR 1980 SC 1622, Municipal C@zzmcﬂ Ratlam
VS, Vardidzaﬂ & Ors., the court was concern‘ed With the public
power of the Magistrate 'under Secti§11 133 of ‘the' Code of
Criminal Procedure. The court observed that the ‘public power
'of the magistrate underlthe Code’ is 'a publici duty to the
members of the public who are victims of_nuisancé and so he
sl}all éxercise it when the jurisdictional facts are.iaresen't as
here'. So far as exercise of discretion is concerned, it was
observed as fol-lo%/vls -

“9. So the gulis of Section 133 go into action

wherever there is public nuisance. The public power of
the Magistrate under the Code is a public duty to the
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- members of the public who are victims of the nuisance,
and so he shall exercise it when the jurisdictional facts
are present as here. "All power is a trust-that we are
accountable . for its exercise-that, from the people
and for the people, all springs, and all must exist."
Dzzscretzzom becomes a duty when the beneficiary
- brings home the circumstances for iis Dbenign
exercise. '

p:0.0:0.4

' 143. Given the established viol_ation of the fundamental rights '

of the petitioners resulting in their displacement; the

destruction of their property coupled with the prevalent |

conditions in-their home state; and lack of any aIter'nate to

them, the exercise of discretion under the SR-317 B-25 of the

+ allotment of Allotment of Government Residences (General Pool

" in Delhi) Rules, 196'3 in favour of the petitioners would thus be

the bounden duty of the respondents. The mandate of the
Supreme Court in Municipal Council Ratlam vs. Vardichan

(supra) would bind even the court.

144. The pronouncement of the Supreme Court feported at

(1997) 1 SCC 444 entitled Shiv Sagar Tiwari Vs. Union of

India & Ors., has been placed before thisloo'u.rt by the

respondents. In this case, the court was concerned with gross

misuse  of discretionary power relating to allotment of

accommodation to government empldyees._ As against’ the

permissible discretionary quota of 10 per cent, such allotments

had shotup to 70_ per cent. On top of these, 8,768 houses were

allotted on "Special Compassionate Grounds" in exercise of

discretion under the authofity of a letter dated 18™ July, 1996

from the Cabinet Secretary. The Government of India had

submitted that it had exercised discretion vested in it under the
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aforenoticed SR.- Tlie court liad concluded that the conduct of
the respondents did not disclose application of mind and
discretion was not exercised fairly. In para 56 of the Judginent

it was observed as follows:—

“56. The decision of the present Central Government on

this aspect as finding place in the letter of the Cabinet

Secretary dated 18-7-1996 bearing DO No.1/44/1/96-

CAV is that “where it is considered absolutely

nécessary” small® number of out-of-turn allotments -
‘would be made for which .purpose also the

Ministries/Departments would formulate clear rules and

guidelines. During the course of hearing, on being

desired to know as to why out-of-turn allotment is at all

required, the submission advanced on behalf of the

Union of India was that there are a few officers, who by

virtue of the duties discharged, have to Dbe-
accommodated - in. government quarters to fac1litate'
smooth functioning of the Government.xxx”

145.  In view of the gross. abuse of the discr‘etion vested in the
respondents, in para 57 at page 463 of the report, it was held
that a case to permit Inininial out of turn allotrnenis was made
ont whicl_i has to be regulated and - traiispai"eiicy has to be
1naintained in such allotnients. The court considered private
citizens who could be allotted out’ of the discretionary quota
which i-ncluded accredited journalists and news cani.e_ranian,
political . parties, artistes, social worker etc and. other
. organizations as well.

- In Shiv Sagnar Tiwari vs. UOI (Supl"a), it was held that

tlie disc1et10n conferred has- to be exercised to advance the

purpose to subserve which the power: exists and that even the
Minister, if he/she be the repository of discretionary power,
cannot claim that either there is no discretion in the matter or

unfettered discretion. The Supreme Court held that exercise of
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such discretion was an exception and deprecated the above

action of the Government making the same into a norm.

N.c;teworthy, is the Government's stand in this case that vesting

of some discretion in the matter of allotment of quarters was

essential.

" In this background, the contention of the _1—"e.spo1.1dents
that exercise of d'iscretibn was prohibited by the Supreme Court
in this case is totally misconceived. |

146. On the other hand, in the instant cases, the petitioners

‘have assailed the arbitrariness in exercise of the discre;tion

admittecily conferred on the respondei}ts and the failure to

permit continuation  of occupation of the allotted

accommodation in the exceptionable circumstances and
conditions in WhiCh they were placed. The pronouncement of
the Suprem;a Court, in ;?éct, assists fhe petitioners as the court
recognized existence’ Qf and péf1nissible~ exercise of discretion

while deprecating its abuse.

147. The standards on which an authority would exercise

discretion were settled by the Supreme Court in the judgment
reported at (1_@79) 3 SCC 489 entitled Ramana Dayaraim
Shetty vs. International Aiip@rt‘/llut]mﬁﬁy of Izizzdia & Ors.
as follows :- |

“10. XXX........ It is indeed unthinkable that in a
democracy governed by the rule of law the executive
Government or any of its officers should possess arbitrary
power over the interests of the individual. Every action of
the executive Government must be informed with reason
and should be free from arbitrariness. That is the very
essence. of the rule of law and its bare minimal
requirement. And to the application of this principle. it
makes not difference whether the exercise of the power

involves affection of some right or denial of some
privilege.” '
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12, ... .....It must, therefore, be taken to be the law
that where the Government is dealing with the public,
whether by way of giving jobs or entering into contr acts
or issuing quotas or licences or granting other forms of

largess, the Government cannot act arbitrarily at its

sweet will and, like a private individual, deal with any
person it pleases, but its action must be .in conformity
with standard or norms which is not arbitrary, irrational

~ “.or irrelevant. The power or discretion of the Government
in the matter of grant of largess including award of jobs,

148.

contracts, quotas, licences etc., must be confined and

structured by rational, relevant and non-discriminatory

standard or norm and if the Government departs from
such standard or norm in any particular case or cases,

the action of the Government would be liable to be struck

down, unless it can be shown by the Government that the
departure was not arbitrary, but was based on some valid

' prlnClple which in itself was not irrational, unreasonable

or discriminatory.” o (emphasis supphed)

In pard 85f‘c'>f the proho_uncement reported at AIR 1974

SC 555 entitled E.P. R@yappa vs. State of Tamilnadu &Aﬂzr,

the Supreme Court laid down the following binding principles :-

|

“85. ... In fact equality and arbitrariness are sworn

enemies; one belongs. to the rule of law in a republic
while the other, to the whim and caprice of an absolute
monarch. Where an act is arbitrary it is implicit in it that
it is unequal .both accordmg to political logic and
Constitutional law and is therefore violative of Article 14,
-and if it affects any matter relating to public
employment, it is also violative of Article 16. Articles 14

and 16 strike at arbitrariness in State action and ensure ‘

fairness and equality of treatment. They require that
State action must be based on equivalent relevant
principles applicable alike to all similarly situate and it
must not be guided by any extraneous or irrelevant
considerations because that would be denial of equality.
Where the operative reason for State action, as
distinguished from = motive inducing from the
antechamber of the mind, is not legitimate and relevant

- but is extraneous and outside the area of permissible

considerations, it would amount to mala fide exercise of
power and that is hit by Articles 14 and 16. Mala fide
exercise of power and arbitrariness are different lethal
radiations emanating from the same vice : in fact the

latter comprehends the former Both are mhlblted by

Articles 14 and 16.”

(emphasis. supplied)
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T.heref.ore,-eveii' if it W,ére to be held as urged by the

respondents thét this court could be held to be powerless to .

direct exercise of discretion in a particular manner, in view of

the (jléar principlés laid down in these judicial precedents, there

is no prohibition upon this court from e’xaiininiiig aé to whether
Vthe respondents have fail'ed to exerciée discretion on relevant
criterion. .There is also no prohibition on this court.to examine
whether the respondents have acted arbifrarily or discriminated

against the petitioners.

. The impugned action of the respondents against the -

petitioners and the orders assailed herein have to be tested on

the above principles.

149. A similar a'rguinen"c of the réspondent that fhe ailottees
were prohibited ‘f.rom p.e-rmitting retention of éccommodatidn
beyond thé"p_ermis_sib_le period Aal‘.‘?ter retirement Was rejected by
“the Cent_i"al Administrative Tribunal in the aforenoticed decision
rendered on 3’0”‘. D@cémber, 2002 in O,AL N0,23~78’/2002
Shri Tej JG’SIMH Vs. Union af India & Ors. The Tribuiial had

examined the petitioner’s challengé to the respondent’s action

<on_ the plea of discrimination premised on the conduct of the

respondents in exercising discretion in.favour of some similarly

situated migrants and not in favour of the petitioners and

observed eis follows:-

“31.  Respondents have not disputed that

- Kashmir migrants who were identically and equally
situated, on their reguest have been allowed o

retain the accommodation till the normalcy comes

back in State of J&K and till they are retuined,

ensured further the safelty of their persons and

property and reconstruction of their houses. For

these three Kashmir migrants, who are placed in

similar situation and with same conditions, a
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different criteria was adopted on the ground of
merits in their case, and the principle not to be
given a general application. Applicant who. is also a
Kashmir migrant havmcr no place to live in Delhi a large
family to support, is on a similar footing with those who -
were allowed to retain the accommodation. .In order to
satisfy the requirements of law, the respondents have to
establish that there has been an intelligible differentia

" and which has a reasonable nexus with the object
sought to be achieved. No grounds whatsoever have
forthcome which can be treated as reasonable or
relevant for to mete out the aforesaid requirements of
law and to pass dual test which will render the decision
in consonance with the Article 14 of the Constitution of
India. In absence of any reasons and the fact that the .
applicant is equal in all respects should not have been
meted out a differential treatment.. This in my
considered view, is unsustainable being violative of
Article 14 of the Constitution of India.” -

- 150.  The tribunal rejected the afgumen‘ts of the respondents
premised on the pronouncemeht in Shiiv Sagm" Tiwari (supra)
as well as scarc:lty of resources holding as follows - -

32 Moreover the Contentlon that the d11 ections
issued in Shiv Sagar Tiwari's case supra and the fact
that the Government accommodations are few and the
persons claiming the same are more and the rules do not
permit retention beyond the specified period, is no

~ justification for rejecting the case of the applicant as in
[.L. Koul's case, even in an -interim order passed, the
Apex Court was well aware about.the decision rendered
in Shiv Sagar Tiwari's case as well as the Rules were
also in existence at that-time as well which prohibits
retention of accommodation beyond the permissible
period. Conscious of this, the Apex Court in the light of
the fact and conditions as well as circumstances of
Kashmir migrants, who have their own houses destroyed
in Kashmir and those retired inclined to go back directed
the Government to ensure their protection and as well as
of their property so that they may be put back to their
respective houses owned by them in Kashmir on
28.1.1998 i.e. much after the decision of &.8. Tiwari's
case supra as well as the instructions through OM in
17.11.1997, the matter has been pending sine die and to

- be activated only after the State of Jammu and Kashmir
ensures return of the petitioners to -their respective’
Homes with safety of their persons and property. The
aforesaid petition is still pending before the Apex Court.

272
ToJJ.

I also find that the Government by the letter
dated 2.7.2002 in order to hold the retirees or retiral
officials of Kashmir migrants working in Delhi, who could
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not get.back to J&K due to prevailing situation, a.
decision has been taken to allot about 100 MIG/LIG Flats

and for which DDA has been requested to formulate the

Housing Scheme for which a draft has been sent to the -
Ministry for approval. The aforesaid decision. also

incorporated that these houses are being allotted to

Kashrmir migrants retiring or retired so that the general’
pool accommodation got vacated from them. This on a

literal consideration connotes that the Kashmir migrants

who are in retention of general pool accommodation on

retirement, are to be evicted only after the: DDA

formulate a Housing Scheme to allot MIG/LIG flats to

them. ' ‘

34. In my considered view, the review undertaken'
by the respondents in compliance of the earlier
directions of this Court has not taken note of letter dated
2.7.2002 as well as the directions in Koul's case supra. -If
a post-facto approval can be accorded by CCA and
approval by the Ministry for Urban Development denying
the same to the applicant who is similarly situated and is
equal in all respects, smacks of arbitrariness and hostile
discrimination which, as per various pronouncements of
the Apex Court, cannot be countenanced and would be
an antithesis to rule of laws doctrine of equality. '

35. - In the result and for the forgoing reasons, OA
is partly allowed. Impugned order dated 13.8.2002 is-
quashed and set aside. Respondents are directed -to
allow the applicant to retain the Government

accommodation pending decision in SLP (Civil)
No.7369/97. No costs.” :

(underlining supplied)

This decision of the Céntral Administrative Tlfibullal has
attained finality and also stands impleniented.
151. Before this court the respondents have. 1"10't" even
attempted- to show how the pré'seht petitioners can be
distinguished frbm either 511.1"1' Tej Kishan (supra) or from the
instances noticed in para 31 of lthe judgment of the Tribunal.
On the contr-ary, as set out abové, in answer to grounds. (A) and
(B) of the Writ pétiti(_)n noticed in para 22 »above, the
1"f_asp011de11té_ have stated that these contentions of ﬂ1é péti’tioner

are a “matter of record”.
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152. There is no dispute also to the fact that the orders in
J.L.Koul P.K.Handoo, M.K.Koul, Tej Kishan (Supl"é) ﬁave

| attained finality and these persons continue to oeeupy the
allotted accommodationdespi‘&e Supe‘rennuatio.n.‘

153. The re§p011(ie11ts are 1_111ab1e to peint a single distinction,
let alone a relevant one, between:the presen‘t petitioners and.
those in the decided cases. =~ The p'etitioners, are ident.ically.
sifuated, yetA lleve been denied equal treatment. Not a Whi’t of
explanation 'fo\r not treating these petitioners as those in the
cited precedents is _suggested'by the responden‘ts; Even the
inipugn_ed orders unfortunately» do not attempt to deal with this
aspect of the matter. | |

| 154: As noﬁced 'above, the mspondents contended before the
Supreme Court in Shiv S&g’ﬂf Tiwari (supra) that they .have
the discretion to draw exceptions in the :mat'ter of alletm_ents of

. public;premises‘and_ have. relied on instances and categories
when this discretion was exercised in favour of persons who
were even nc‘)t'in public service and were never even emAplvoyed
by the Government.

. 155; In ground L _of WP(C ) no.15329/2004, Shri P.K.Koﬁl, the
petitioner has stated that the respondents lllave allotted the
Government accommodation not only serving Government
"employees, but tve varioﬁs other catego'ries of employeesuwhoA
have nothing to do With Ge'vern,ment service. . It has been
Stated that "employees Working in the ojffice of‘the political

~ parties, jou'r_nalists{ freedom. fighters,' artists etc.” are also
allot't'.ed general pool aceommodation.-'. This averment is not

contested by the respondents who have only submitted that the
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allotment of the quarter is made as ijel“ Athe rules and policy 1a‘id
down by the Go&erninéntf
-' 156. Itis trite that residuéry 1"u1es»a‘re interpreted and worked
to empower authorities permitﬁng exceptions ffom alﬁpli.caljili'ty'
~of the rule to remove hardships (Ref 1993’ Supp.3 SCC 515
(para 33) Syed Khalid Rizvi vs. UUi & 011"5," (I'@Qﬁ) & sSCC
762 SB[ & Ors. Vs, Kas]zziﬂéﬁﬂ Kher & Ors.; (1988) 4 SCC

179 Ashok Kr. Uppal and Ors. vs. State of J&K).

1:57. The orders in Tej Kishan (supra) make a detailed
fefe:rence to the voluntary exercise of discretion in favour o_f
three migrants by"the respondents which was the entire basis
of the finding of afbitrariness by the Tribunal in the action
taken against Tej Kislian and co—petitioners._ These very
findings squarely ap'ply to lthe cases of the present pétitioners.

158. No explanation 'is"rende'red or 1"6&501} given by the
respondents for the rejection of identical requests of some of
the petitioners or Afdr not favourably considering the said
requests 'of the petitioners. - The failure to even comnsider these -
requests desbite the specific directions in P.K. Koul's previous
writ petition 1"eﬂéct highhandéd_ness, unreasonableness and
arbitrariness on ‘the part of’th.e respondents. The respondents
have granted apprbval to similarly situated perséns. Denial
therébf to the equéll’y placed petitioners certainly tantamc;unts.
to hostile discriminéﬁon against thém which is iinpermissible |
~.and as observed above ’an. aﬁtithesis to the eq‘uaiity clause'..
 The action of the respondents in not favourably coﬁsidering the

petitioners' fepresentations; in cancelling the allotments of the
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ﬁéti‘tioners_ and proceeding 'ag;'ziinst them ﬁ'nder the Public
Premises Act, 1971 as well as }f,he impugned oi“ders' are,
therefore, AnoiA; sustainable also bein.g in Viol_atiOn df Articles 14
and 16 of the Cbnstitution. |

Change in Policy

1.59. There is yet another important éide »to the ciaim asserted
by the petitioners which requires consideration. The declared
»pol~icy of the state with regard to the -IDPs from» Kashmii" is
éOliCGTlled with their 1"e'habilitétion.- Forcible eviction from their
current;esid_encés without an alternative i.s not even remotely
suggested in these policies. _The same 1s evidenf from the
affidavit placed before the Supreme Court in ],LK@MZ vs. State
of Jammu & Kaﬁzmix‘ (Supra) and the letter dated Dnd July,
2002 placed_beféi"e the Central Administrative Tribunlal in T ef
Kishen Vs. -Mzmﬂ of India (Supra), The decision .taken,;c(‘J.
CancelAthe petit‘io'ners"all'otments and to initiate proceedings
under the Public Preinises (Eviction of Unauthorised O(;cupallts)

: Act, 1971 Witilbut making available of éltérnative sh'elte,r cléarly._
suggests a drastic Qhange in the -goVei"nln-ent pblicy so far as
these IDPs are Concerned.’ | o
160. In a recent judgmeht of the Supreme Court r’épor'ted at
MAJVU/SC/@4 76/2010 S’iﬂdlzu Educ.azﬁ@ﬂ Society & Anr. Vs.
The Chief S@c}emmf; Govt. of NCT | of Delhi & Ors., the
Supreme Court observed that framing a policy is the doméin of
the Government. The framework-of the policy and the working
of such Government Policy has essentially to be done_withili the’
framework of thé Constitutioh & the laws. As and X‘NhenA

Government changes its ‘policy decision, it is expected to give
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valid reasons thereof and act in larger interest of the entire
Community’rathe‘r,t'han a section. In para 66 of the judgment,
the Supreme Court held that : |
o It is a settled canon of administrative
jurisprudence that state action, must be supported by
some. valid reasons and should be upon due
application of mind. In the affidavits filed on behalf of
-the state, nothing in this regard could be pointed out
and in fact, none was pointed out during the course of
arguments. Absence of reasoning and apparent non-
application of mind would give colour of arbitrariness
to the state action.” '
The position in the cases in hand is no different. The state
~does not again even suggést a_reasonable explanation or valid
reason for the change from the rehabilitative policy to the-
decision to evict the petitioners and thereby thréatening them
with imminent h"omelessiness
161. The respondents would have the right to change its
policy upon change in circumstances. - (Ref: (1993) 1 SCR
1120 State of Punjab & Ors. vs. Ram Lubhaya Begga &
Ors.). No such change is pointed out in the present cases. The
decision to treat the petitioners as unauthorized occupants
without their resettlement is clearly not premised a 'ch‘ange of

policy upon application of mind and therefore not sustainable.

ReSpOJJSJ])j]jtV of the C entral Government

1’6'2. It has been suggested, by Mr. Jatan Singh, learned
standing counsel for the Union of -India that the Central
Government has 110'1"esp0nsib_ility Vis—_a-viz the pe‘titiohers iil the
‘given facts and tlla‘t only the State of jammu' and Kashmir is

- liable for the infraction of the righ’;é of the petitioners.
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163. The suhmlssmn on behalf of the petltlonels on the other

hand is that the duty and responsﬂnhty of the state authorities

vis-a—-vis these. grcups of persons which stands recognized and

'admltted by the both-the state and Central Govelnment itself.

As such the rights - of the petltloners cannot be 1gnored

1mper111ed or violated by any of the respondents

164 It is urged that the 1espondents have heartily" engaged-
with and mamfested extreme concern for refugees from other

countrles but have handled 1nadequate1y, and even failed to

address the difficulties of mternally dlsplaced persons

165 Reference is also made to the pohc1es of regularﬁahon of
unauthorized constructions and encroachments on public lands

are pointed out. Several schemes - and policies of 'th'e

responde.nts with regard to the disadvantaged masses so far as
rehabilitation_ and resettlement is concerned. The attention of
this court is drawn also to the‘several jludgments concerned with
the right of shelter ‘off pavement and jhuggi—jhompri dwellers

illclu.ding Olga- Tcel]is V. B@mbay thicipal C@]ZZU)OI"HMOH &
Ors.; Alzmedabad Ma:mlczpal Corporation vs. Nawa]b fﬂﬂﬂlﬂ’.
Gulab Klzzaﬂ & Ors.; Jagdish vs. DDA Szzzzdama §Mzzglzz &
Urs. VS. G@V@fﬂmeﬂt “of Del]u & Anr. which have been
referred above. The petiti'oners have urged at some length that
the; respo-ndents have /sh,own utter insensitivity not only ‘i‘n

pro_tecting their rights but even in the pursuit of the matter
before-this court.

_166. The question which hegs an answer is having failed to

- ensure the 'hfe and safety of the petittcners or to protect their

property, or to guarantee either of them, what would be the
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obligation, duty and responsibility of the respondents qua'the..
petitioners. |

167. It is an admitted fact that the petitioners were all
employed b'y t_he Central Govefhment 01",its agencies: In order
to avoid coﬁlpromising the security issues of these pérsons,'.a
1ﬁore detailed analysis of the factual matrix is. nbt being
undertéken. Howevér, the present CaSes set out instances Qf '
extreme trauma faced by the petitioners ‘and' tileil“ family
members as well as the éontinued threat to j;heir life and
broper’cy. I-n'one bf the pa.ses,,the petitioner is a déétitute lady
who was working in: the Ministry of Infofmation_ & Broadcasting
of the Government éf India used to give live performances and
conducted programs on béha_lf of the Central Gévefnme_ht in
remote villages in the Valley as well as oln the electronic meciig
making her facé known to the militants. Her troupe was
attacked in '1987 while performing at Khamabal in District
A11a11thag and they had to flee for their life. In this' background,
_s,he' Wés transferred to Delhi, and was allotted the_prémises by
the 1"espoi1dellts. The pétitio’ner point$ oﬁt that'in mid-1990, the.
lSongs and Drama Division Office in 1Srinagar, -Kashmir was
‘blown up and the entire s_taff transferred to Delhi. Not only the
house of her in-laws but her an_cestral/pafental rental house aiso
stands burnt doWn énd' she has no place to returﬁ to in Kashmir.
Even after she was .evacuated -from"the valley, her brother
received threats to her life by way of Cominunicationé advising
t-he' petitioner to desist from participating or performing in
programs in support of the Governmen;cf This communication

has been placed on, record. The petitioner was deserted by helj
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husbhand decad‘esj ago and she.stands.abandoned’ by the State
with none to assis_t to her. The 'WTit petition statgs" that she ié
getting,‘a meager amdilﬁt -of ?4500/— as pension, insufficient
even to sustain her, let alone acquiring r_'ighté in any property.

168.. Another p.etitioner who was the author and the- voice of a
programme on the All India Radio in Srinagar division wlﬁch
became pbpuiar across the line of conti"ol was S0 té}"getted by
‘:the militants. A price for his head was even aﬁnounced. In one
of the cases, despite the security cover, an‘attenvipt'was made
on the life of the petitioner Whose pfopei‘ty and beloﬁgings
‘_é,tand looted and gutted in Srinagar and he has no propér'ty at
éll anywhere in the countfy. There are other petitioners Who
were working in the intelligenceﬂagencie‘s in the state who were
evacuated on emergency -basis after their colleagues were _sho‘t
dead. Several of the petitioners- have lost glos'ei friends and

- relatives on account of the attacks by militants.

A\

- The petitioners were tar'gett'ed because théy were the.

fabe of the Central Government in the Kashmir Valléy and are
‘unable to 1"et1}r_11 for the same reason.

169. So far as en.su'ring tile fi‘ght to shelter is Concernéd, the
Supreme Court has held that the' state is déemed to be under an
6b11gatioﬁ to s'ec.ure the éamé to its citizens [Ref : (1 996} 2 8CC
' 549 Chameli Simglz & Ors. vs., Staie Of U.P. ‘(Smp_l‘a}, that it is
imperative for the state tq -provide permanent héu—sing
-accommodation to the deprived. "

i70. In Z 995 (2) SLR 72 P.G. Gupta vs. State of Gujaz‘aﬂhe
»Supreme Court 115(1_ further declared tliat it was the duty of the

state to construct houses at reasonable costs and make them
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easily acbessible tb ‘the poor, and that such prin‘ciples have been
e}i13i"essly embodied in our Colnstitution ‘to ensufe socio-
economic del_nocracy so that everyone'lias a right to life, liberty
and security of the person. |

In this (iont'ext, in pa'ra 11 of thé pronouncement, the bourt
expressly laid down the imp‘erative duty of the staté to provide
permanent lioiising acco,mmodaiion tq the poor in the housing
schenies undertaken by it, or its ins.tru‘me'ntality and observed'
A" 4as-follows:- | |

“11. . As stated earlier, the right to residence and
settlement is a fundamental right under Article 19(1)(e)
and. it is a facet of inseparable meaningful right to life
under - Article 21. Food, shelter and clothing are

- minimal human rights.. The State has undertaken as its
economic policy of planned development of the country
and has undertaken massive housing schemes. As its
part, allotment of houses was adopted, as is enjoined by
Arts. 38, 39 and 46, Preamble and 19(1)(e), facilities and
opportunities to the weaker sections of the society of the
right to residence, make the life meaningful and liveable
in equal status with dignity of person. It is, therefore,
Imperative  of the State to provide permanemnt
housing accommodation to the poor.in the housing
schemes undertaken by it or its instrumentalities within
their economic meamns so that they could make the
payment of the price in' easy instalments and have
permanent settlement and residence assured under

| Article 19(1)(e) aild 21 of the Constitution. xxxxx”
(Underlining supplied)

171. The. Supreme -Couri; has repeétédly reitei"ated the well
settled position ishatl the stéte has thé constitutional duty to
provide adequate facilities and opportunities. to all inchiding the
disadxiantaged and the displaced, by disiributing its .Wealth and
resoui“ces for the settlement of life and‘erection of shelter over
their heads.. The court has eniphasized'the Constitutic'):nal right

of every citizen to migrate and settle in any pai"t of india for
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better e'mplo‘yment',opportunity and it would be the duty of the |
_state to provide right“to shelter to the diSadvantaged in society.
(Ref : Ahmedabad ,Muﬂ;icipazl Cozparatiﬂm Vs. Nawab Khan
, Gulab Khaﬂ & Ors. (supra).

172. The.fOrcible removal of pavement and slum dwellers by
the agencies of the state _withoﬁt th’eir | resetﬂement or
'réhabilitation has been repeatedly deprecéted by the courts in
the.ple;thora of jﬁdgments on the subjeg't. In case they have to
be evicted from the place they are occupying, state authorities
are bound to formulate.sch‘emes and policies. The 1"esp611de}1‘ts |
h.ax}e gone on record With_ regard to such projects as are in
vogue for .their relocation, resettlement and rehabilitaﬁon. (Ref:
(1985) 3 SCC 545 Olga Tellis v. Bombay Municipal
Corporation & Ors.; (1997) 11 SCC 121 Ahmedabad
Mamic;ypal C@Ip@f&ﬁ@ﬂ Vs. .Nawab Khan Gulab Khan &
Ors.; 'MAN U/DFE/9327/2006 Jagdish vs. DDA; decision of this
court: dated 11%® February, 2010 W.P.(C) No. :1\8’904/2009
SMdiazmaz Singh ‘& Ors.) - Placing reliance on the. obiigations
under' the international 'inst_rﬁments, the courts have repeatedly
'stated that adequate and reasonable facilities for 1“esettie1he11t
and effecfive sfeps taken for rehabilitation have to be made
available befofe forcible eviction.
173. - An issue invdlving chakmas who were ‘Eribals from
- erstwhile East Pakistan (now Bangladesh) went to the Supreme
Court ili the case'réborted at (1996). I SCC 742 National
medﬂ RigflltS Cdmmissmﬂ vs. :State of .Ajzvzmadml
Pradesh Amnr. In this case, a public interest litigatibn Was filed

by the National Human Rights Commission seeking
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"enforcement of rights under Article 21 of the Indian
éonstitution, of about 65,000 Chakma/Hajong tribals. It was
' alleged that these Chakmas had settled primarﬂy in the State of

~Arunachal Pradesh and were being persecuted by sections Qf

>

the citizens of the state i.e. the All Arunachal Prad_esli Students

-Union 1"eferfed to as “AAPSU” hereafter. It was additionally
complained that the applications of the Chakmas under the

Citizenship Act and Rules thereunder were not being forwarded

by the State Government for consideration to the Central

Governm’ent in accordance with law.

In deciding the matter, the Supreme Court placed citizens
-as vwe.ll as 11011-Ci'tizens.on:a comrﬁon platfor;m so far as the
rights under Arti.clé 14 and 21 of the Co1iétitution are
bonéefned.

So far as the constitutional and~the statutory obligations
of the states to protect the rights of those WhO’. reside .Wiﬂllill the

térri'tory of that state are cdncer'ned,_-the court observed as

follows .:-

“20. We are a country governed by the Rule of Law. Our
Constitution confers certain rights on every human-
bemg and certain other rights on citizens. Every person.
is entitled to equality before the law . and equal
protection of the laws. So also, no person can be
deprived of his life or personal liberty except accordmg
to procedure established by -law. Thus the State is
bound to protect the life and liberty of every human-
being, be he a citizen or otherwise, and it cannot permit
any body or group of persons, e.g., the AAPSU, to
threaten the Chakmas to leave the state, failing which
they would be forced to do so. No State Government
worth the name can tolerate such threats by one group
of person to another group of persons; it is duty bound -
to protect the (Sic) group from such assaults and if it
fails to do so, it will fail to form its Constitutional as well
as statutory obligations. Those giving such (Sic) would
be liable to be dealt with in accordance with law. The
State Government must act impartially and carry out its
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legal obligations to safequard the life, health and well-
being of Chakmas residing in the State without being
inhibited by local politics. Besides, by refusing. to
forward their applications, the Chakmas are denied
rights, ‘Constitutional and statutory, to be 001151dered for
being registered as citizens of India.”

The 'court considered the'factuaul' matrix and prevalent
circumstance.e in _detail and thereafter iesued, inter alia, a writ
of mandamus directing the State of Arunachal Pradesh, to
ensure that the life and personal liberty of each and every
Chakma residing within the State shall be protected and any
attempt to forcibly evict or drive them out of the State by
organised‘groups,' _such_ as the AAPS-U, shall be repelled, if
necessary by requisitioﬁing the service of para-military orpolice
force.  The Uniorr of India was directed ,te provide such
additional force as is necessary to proteet the lives and 1iberty‘ of
the Chakmas on the request of the: first 1espondent The
Supreme- Court further dlrected that the Chakmas shall not be
~evicted from their homes except in accmdance w1th law and
- shall not be denied domestic life and comfort therein; the State
Government was directed to deal with the quit notices and
ultimatums issued' by the- AAPSU and any other groﬁp which
tantamounted to threats to the life and liberty of each and every
» Ch'allﬂna in accordance with laW. The Supreme Court has thus
recognized the .respon.sibility of the Central Gove:rnment to
provide forcves to protect the right to life .oqf the threatened
persons.

174. ‘Unlike the Chakmas-,‘- the petitioners are IDPS who
complain of _\/ioletioll of the same rights and seekredressal

‘thereof. 'However, the extreme situation of’ hardship and
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difficulties‘ being: faced by the petitioﬂers and other persons
similarly placed is 110,different.' The State Government ha;
been u-nable‘to protect or secure the life and property of the
pet_itbners. The Central Gb_vefnment has not been able fo
adequately address the sé}veral issues which have been raised.
Many of the petitionefs had been: physically evacuated by the
Central Government in extrein'e situations. All the"._pe'titio,ners
were employees of the Govern’menf in Delhi and have
superannuated in Delhi. The attempt being made at present is
also by the Central Goven.lment at Delﬁi is to forcibly, éviét the
. petitioners by taking recourse to statufory provisions.

175.- 1t is the ConStitﬁtional duty 6f the state to protect humén
, 1“ig11ts and the fundamental rights of all persons. The distinction
betWeell such rights and legal _rights which may 1“équire
adjudication in | appropriate | proceedings has also been
- emphasised on ’se\}eral ocbasions.

In (1982) 3 SCC 235 People's Uﬂi@ﬁ for Democratic
Rights & Ors. Vs; Union of India & Ors.,»the éourt observed
that denial of stdtﬁtofy,rights of thé laboﬁf force(, which was a
vgln_erable séction of the community, tantamounted to breach of
their constitutional rights and  was therefore enforceable
against the government. It waé held that it was 't}le duty of ,the
Union of India, the Delhi Administrationvand the DDA to ensure
that.the con'stitutioﬁal obligation towards labour 'are discharged
.by the contractors tb whom. they had entrusted construétion
‘WOI"k. It was held that the Union of India, Delhi Administration

“and DDA cannot fold their hands in despair and 'becom.e silent

spectators of the breach of constitutional prohibitiohs being
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committed by their own contractors.

held as follows :- -

“21.. Before leaving this subject, we may point ‘out
with all the emphasis at our command that -whenever

any fundamental. right, which is enforceable against -

private -individuals such as, for example a fundamental
right enacted in Article 17 or 23 or 24 is being violated,

- it is the constitutional obligation of the State to take the
’necessarv steps . for the purpose of interdicting such -
violation and ensuring observance of the fundamental

right by the private individual who is transgressing the
same. Of course, the person whose fundamental right is
violated can always approach the court for the purpose
of enforcement of his fundamental right, but that cannot
absolve the State from its constititional obligation to
see that there is no violation of the fundamental right of
such person, particularly when he belongs to the
weaker Section humanity and is unable to wage a legal
battle against a strong and powerful opponent who is
éxploiting him. The Union of India, the - Delhi
Administration and the -Delhi Development Authority

- must therefore be held to be under -an obligation to

ensure observance of these various labour laws by the
contractors and if the provisions of any of these labour
laws are violated by the contractors, the petitioners

indicating the cause of the workmen are entitled to

enforce this obligation against the Union of India, the
Delhi Administration and the Delhi Development
Authority by filing the present writ petition. - The
preliminary objections wurged on behalf .of the
respondents must accordingly be rejected.” -

In this context, the court

\WQ

The feilure of the state to ensure statutory rights was held

to provide the essential basis-for maintaining the writ petition

under Article 32 for enforcing fundamental rights against the

State and its agencies.

176.

It is noteworthy that a writ petition was filed in this court

in connection with compensation payable to residents of

Kashmir whose property had been destroyed in the disturbances

in Kashmir.

The judgment of this court reported at AIR 2005

Delhi 110 B.L. Wali & Ors. Vs. Union of India & Ors. has
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Government of Irdia iﬁ its affidavit which is under

consideration.

under:-

"20 Respondent No. 1 Union of India, has also filed
an affidavit under the signatures of Mr. K.M. Kutli, Under
Secretary in the said Ministry dealing - with the
Department of Jammu & Kashmir affairs. Respondent
No.1/UOI by way of the said affidavit effectively washes
its hands off the matter. It is stated that relief and
rehabilitation are State subjects. Para 2 of the parawise
reply may be reproduced to show the stand of the Union
of India:

“2. That the averments made in para 2 of the

. petition that UOI is invested with the
responsibility to rehabilitate and provide relief to

the citizens who suffer as a result of failure of .
state to protect their life and property is
misconceived,. incorrect and is .denied. The -
answering respondent respectfully submits that
Law and Order as well- as Relief and
Rehabilitation are State Subjects. Ministry of -
Home Affairs has the responsibility of providing
Relief -and Rehabilitation to refugees from West

. Pakistan (now . Pakistan), East Pakistan (now

" Bangladesh), Sri Lanka, Tibet and to the
repatriated Indian Nationals. Therefore, the

. present . writ petition qua the answering
respondent is not maintainable.” ' ’

21. ‘The Government of India, thus, considered its

+ responsibility for providing relief and rehabilitation to
refugees, who are not citizens of -this country, but not
to citizens of the country who are refugees in their own
country. The apathv is writ large on its face.-

22, 'There is a vast para para phernelia of military
and para military personnel in the State. of Jammu &
Kashmir of the Central Government. The boundaries of
the country are to be protected.” The condition in the
State was so serious that it has been taken as a priority
issue. The dislocation of persons from the Valley is a
well-known undisputed fact. How can the Government
of India wash its hands of the whole matter and
absolve itself of the responsibility for providing a safe
living to the citizens of the country?

23. Article 21 of the Constitution of India provides for
the Fundamental Right of Protection of Life and
Personal Liberty. Life cannot be bare  existence.
Persons who are displaced and suffered injury ‘to life
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and ,property as a result of terrorism cannot be left
without remedy. It is the duty and responsibility of the
State to protect its citizens. Citizens like the
petitioners are victims of environment, which is not
their own creation. The State oweés a responsibility to
create an environment for safe and dignified existence
of the citizens.” '

(Emphasis supplied)
This court rejected the stand of the Government of India.
that the responsibﬂity towards the paymenf of the cor.npensation.
rests with the State Government alone hélding as follows:-

“31.The Government of India cannot also absolve

- itself of the responsibility and is liable to ensure that
the State Government remits the amount. . A large
amount of funds flow to the State of Jammu &
Kashmir . from the Central Government keeping into
consideration the disturbed conditions and, thus, the

. Central Government cannot say that it has no rale to

. play. The State of Jammu & Kashmir is an integral
part-of our country and the writ of the Central
Government runs. In the cases of victims of Charari
Sharief incident, funds have been disbursed out of
the Prime Minister Relief Fund to make a package of
Rs.2 lakhs of ex-gratia compensation apart from
other benefits.”

177. 1In this judgment; the court held that what holds true for
loss . Qf life x‘and limb, would hold true for loss of property
occasioned by failure of the State .to protect the same. It is
noteworthy that in the presént writ peti‘tions, the >.‘pe'ti'tioners
“have not been‘ deprived of their property and .homes in
~accordance with law as, for instance, in the case of écquisitio’n
‘pfoceedings. Thé deprivation 1s a direct result of ‘L‘hé failure to
.control- the violence against Athe petitioné'rs. The principles laid
dpwn in the above judgmen’; would apply to the Kashmiri
migi"ants on evefy score. Moré imp’ortant 1s the élear finding |
by the coul_”t Aof the Ar‘esponsibility of the Central Covernment for

the 1"e11abilitation and relief to the IDPs from Kashmir.
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- 178. It is unfortunate that despite this adjudication, the stand
which was rejected has again been taken in these proceedings.
This " position '01'1 behalf. of the Central Government in fact
ignores the commitmenté rﬁad}e in légal proceedings noticed
“above. |
179. Itis notéworthy that the displacement of the 'i:)eti‘tioners .
is also not intl;a-_éﬁta_te..- The petitioners have been compelled to
leavé £11e boundaries of their state and are residing in Delhi. -
~i80. The Central Government has - aCknowiedgjed its -
1‘esiaonsibility in the matter inasmuch it has inter\.}ehed‘in‘the
matter. Several of fch‘e present petitioners stand eva.cuéted by it
and the allotments of the quarters in the instant case stand
11;1ade it. Central resour’ées are being utilized for development
151“0jects and security purpdses in the state and admittedly the
Central Government has accept.ed and assumed responsibility
towards 1"ehabilit‘atio'n and resettlemenf of the personé dispiabed.
| as well in the graﬁts and reservation made by it.
181. It was _obselfved in(1978) 1 SCR I State of Rajést]mﬂ

& Ors. vs. UOI by Chief Justice Beg that :-

“In our country national planning involves disbursements
of vast amounts of money collected as taxes from citizens
. residing in all the States and placed at the disposal of .
‘ the Central Government for the benefits of the States
without even the “conditional grants” mentioned above.

. Hence, the manner in which State Government function
and deal with sums placed at their disposal by the Union
Government. or how they carry on the general
administration may also be matters of considerable
concern to the Union Government.”

182. The expansion and interpretatibn by the courts has
affirmatively established a positive right to housing and shell'ter

for every person as part of the fundamental right. Human
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rights and fundam_ental rights are inalienable; their V:iola'l;ions
are indefeasible. Thé state is under a,constitutionai- obligation
and duty to pl"ofect these rights. Whgn ﬁolated, -a citizen ié
~entitled to their énf’o'rce.ment.’ " The- consﬁtutional mandate upon

it,- is coupled with the statutory'duty and public law obligations

gl

to ensure the protection of the fundamental and basic human ‘

rights to all, in addition to its obligation under the several
international instruments. noticed above.  This essentially
remains in the exclusive domain of state functions. Failure to

protect the citizens from eminent loss of life and property as

well as maintenance of public order, implicates ‘the state for °

culpable inaction.
183. M. ]a't.an Singh, learned standin:g counsel for the Union
- of India has urged that these p.etitioner.s are not public servants
and can -c'laim no right ‘to continue in the allotted public
premises. It has beén -vehemently urged tﬁat on aécount of
‘t‘heir superannuatiori, theyAce.ased to b‘e Governniént ser\'fants
and ‘are disentitled to retéin GoVefnment accommoaation.
Learned Sténdi_ng Col'unsel. has‘urgéd at some length't"hat the
‘Goverﬂment of India has formulated a reha_bilita‘tion package
Which necessitétes that all these petitioners '11iust return to their
homes in Kashmir. If 1s contended that by their failure to
vacate, the 1"ig'hts, of the lsé_veral Government employeAes who afe
' Wai‘hillg to be allotted Goverhment ac’commodatioﬁ are édversely
3 effected. Unfortunately the respOndehtS'al"e un.éble to submit
that the petitioners _Would be S-afe' upon retufn of how the

respondents propose to ensure protection of life and liberty of

)
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the pei:itioners or ensure res‘teratio’n -of their property in the
" Kas_hmir valley. |

184. " Before the Suvpreme'Cou'r‘EOfi India, the respondents have
accepted respensibﬂitsf and obligation to the IDPs from Kashmir
and Claimed to have advanced huge grants to the State of
j.emmu Kashmir and also .se“t out a de.;cailed ,schen'le in the
effidavi’c filed before theé Supreme.'Court.A |

In the instant case given the nature and extent of the

violations, the Union of India cannot abdicate responsibility in

the matter, or avoid its constitutional ob‘ligation of at least

ensuring reasonable shelter or a roof to these petitioners.

Financial stringency of the Government

185. Placing reliance on the judgment reported at (2005) o

SC(C' 138 Master Marine Services Pvi. Ltd. vs. Metcalfe and
H@d@f]{iﬂsdﬂ Pvi, Ltd, & Aﬂf.,‘ it ha's.been furt‘her ergued by
Mr. Jatan’ Singh "ﬁhat, this C.ourt is bound te :exercise judicial
festreiﬁt and eellnet be un,mindfui of the adlnillistrative burden
and 111c1~eé-ée,in unbudgeted expenditure en account of quashing
decisions. It is urged that. in this background, _While-exercising
power of judicial review of an administrative decision, the court
-cannot Substitute" its own deciision' Wifllout the.- 11ece$sary

expertise and compel the respondents to exercise discretion to

permit the petitioner to continue to Occupy the aforenoticed

accommodation. |
186. This submission fails to consider the nature of the rights
- which are involved in the case in hand. Metcalfe Hodgkinson

- Pvt. Lid. (Supfaf) 1"e1ated to- a challenge to award of a tender
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" and contract of work of professional services to the appellant

and was not concerned with a plea of violatioh of ba{sib human
rlghts and constltutlonal guarantees as are mvolved 111 the
instant case. The consideration 1n M@t@&lfe H@dgfkmsmﬂ Pvi.
ztd. (sﬁﬁrﬁ) has no application to the present case.

187. In (2@03) 6 SCC 1 Kapila Hingorani vs. State of
Bibhar & 01"5., the Stafe }GOVGI‘lll’IAlth héd{, hoWever, pleaded
financial .strii;géncy to shift its liability to the Union of India-or

to the Staté ofjharkha‘nd." In para 67 of the judgment dated 9"

©of May, 2003 Supremé Court had held that the liability of the

state of Bihar. cannot be shifted to the Union of India’ only

because it is the repository of funds raised by it through excise

and other central levies and impost, and consequently it would

" not be indirectly br vicar-ioﬁsly liable for the failings on the part

of the State Public Sector Undertakings. It was held that either
precedentially or jurisprudéntiaily, the Union_of India cannot be
held liable and no such direétion’ as Was‘bei'ng sought by the
étate government}c‘ould be issued. |

. The Supreme Court, however, clearly declared the

position that financial stringency may not be a ground for not. |

)

‘issuing requisite directions when a question of violation of

fundamental_ right arises. In.this regard, the court noticed the

emphasis given by it on this aspect including the judgments

reported at [I987]1SCR641 Rural Litigfatimzz' ‘and
Em&iﬂemeﬁt Kendra and- Ors. v. State of Uttar Pradesh
aﬂjd; Ors. ; 1 ggﬁCriLjZ 075 Mumicjpai C@Mﬂ@ﬂ,( Ratlam vs.
Vardichan & 01”5, [1996]3SCRE0 B.L. Wadhera v. ‘UJIM"OIJZ-

Of Iﬂzdia ;  (1995)4SCC507 State of H.P. V H.P. State
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Rec(mgﬂmed & Azd@d 501110015 Maﬂazgfmgf C@IJZJZHMM@@S and

1%7/

Ors.; AIR i 9915 SC 2426 Paschim Baﬂgraz ]Kh@t Mazdoor

Saimiti & Ors. vs. 51&&1&"@ of West Beﬂzgrazl &Alﬂm ]

In para 65 of (2003) 6 SCC 1 @J/Jztjzﬁl@d Kapila

contention of the State of Bihar also to this effect.

~ 188,

“6....Much ‘was arqued on behalf of the Union and
the Wakf Boards that their financial position was. not
such that they can meet the obligations of paying the

Imams as they are being paid in the State of Punjab. It

was also urged that the number of mosques is so large

. that it would entail heavy expenditure which the Boards

of different States would not be able to bear. We.do not

difficulties of the institution cannot be above
fundamental right of a citizen. If the Boards have
been entrusted with the responsibility of supervising
.and administering the Wakf then it is their duty to
harness resources to pay those persons who perform

| Hingorani Vs. State of Bihar & ors, the Court rejected the

In para 6 at page 589 of (1993) 3 SCC 584 All India

Imam Or; graﬂlsammﬂ vs. UOI, the Supreme Court held that:-

.find anv_ correlation between the two.  Financial

the most important duty namely of leading community

prayer in a mosque the very purpose for which is
created."

189. On the same i_s'sueA in (1995) 4 SCC 507 State of HCP.,.

vs. H.P. State Recognised & Aided Schools Managing

Committees, the Supreme Court observed that:-

©"16. The constitutional mandate to the State, as

upheld by this Court in Unni Krishnan case - to provide
free education to the children up to the age of fourteen
- cannot be permitied to be circumvented on the
ground -of lack of economic capacity or financial

- Incapacity."

190. The obsewdt_ions of the Supreme Court at (2005) 2 SCC |

262 Kapila Hingorani vs. State of Bihar & Others, while |

dismissing the review petition filed by the Bihar ‘Government,

seeking a review of the earlier order dated 9% May, 2003 are

W.P.(C) No.15239/2004 Page 120 of 157




2>

also topical on this objection of the res'p‘o'nde‘n'ts and need to be

co'nsidered. ‘The State bf Bihar had submitted that thg state had

no liability to pay the salaries of the employees of the statutory

corporations/companies il}COI‘pOI‘ated under the Indian

‘Companies Act and that they were not completely under. the
‘control of the State. Before the Supréeme Court, counsel for the

- State of Bihar had urged that the remedy of the employe.e was

to file appropriate applications before the Company Judge who

was seized of the winding up proceedings in relation to such

- company.

These submissions were rejected by court observing that -
in the oi*dér d_ated 9* May, 2003., the qourt had considered the
n-latter from the 11ﬁ1na11 rights aspect as Well as the fundamental
rights of the employees in the pubhc sector undeltakmg
operatmg in the state of Blhar The court 110t1ced that after the
passing of the order dated 9% May, 2003, several employees
died due to non-payment of vtheir salaries. The court pla‘c-ed

reliance, inter alia on para 24 of the directions ‘dated 9™ May,

2003 and while rejecting the review petition filed by the

- . respondents observed as follows :-

“24. This Court further observed that the State
has a constitutional obligation and acts in a fiduciary
capacity vis-a-vis performance of its constitutional
duties and functions by the public - sector
undertakings as it has constltutlonal obligations in

- relation thereto

(Underlining supplied)

So far as protection of such human rights and

/

‘fundamental rights, -and remedy for violation %hereof, is

W.P.(C) No.15239/2004 . Page 12] of 157

——— 1 ‘ S i e e e e =



~

“

to pay the salan-es of employees in the pubhc sector

undertakings in the following terms :-

2.

The  Government companies/public = sector

undertakings being 'States' would be constitutionally

liable to respect life and liberty of all persons in terms
of Article 21 of the Constitution of India. They,
therefore, must do so in cases of their own employees.
The Government of the State of Bihar for all intent and

‘purport is the sole shareholder. Although in law, its

liability towards the debtors of the Company may be
confined to the shares held by it but having regard to
the deep and pervasive control it exercises over the
Government companies; in the matter of enforcement
of human rights and/or rights of the citizen of life and
liberty, the State has also an additional duty to see that
the rights of employees of such corporations are not

infringed.

The right to exercise deep and pervasive control
would in its turn make the Government of Bihar liable
to see that the life and liberty clause in respect of the
emplovees is fully safequarded. The Government of the
State of Bihar, thus, had a constitutional obligation to
protect life and liberty of the employees of the
Government . owned companies/corporations who are
the citizens of India. It had an additional liability having
regard to its right of extenswe supervision over the
affairs of the company."

XXX

37. We make it clear that we_have not issued
aforementioned directions to the States of Bihar and
Tharkhand on the premise that they are bound to pay

the salaries of the employees of the .public sector
undertakings but on the ground that the emplovees
have a human right as also a fundamental right
under Article 21 which the States are bound to
protect. The directions, which have been issued by this

Court on 9th ‘May, 2003 as also which are being issued
herein, are in furtherance of the human and
fundamental rights of the employees concerned and not
by way of an enforcement of their legal right to arrears
of salaries. The amount of salary payable to the-
concerned employees or workmen would undoubtedly
be adjudicated upon in the proper proceedings.
However, these directions are. issued which are
necessary for their survival. Undoubtedly, any amount
paid by Justice Uday Sinha Committee pursuant to
these dlrecuons shall be duly credited for.”

(Emphasis supphed)
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191. The principle 1"eite1;ated by the Supreme Court wes that
financial difficulties of the institution'or the state -cannof‘ be
above. the -fundamental rights o'f fhe'c.itizen.; It has also been
obs'erved' that ih a .situation of the natureWhich was before the
court, -it Was obliged to issue necessary directions to mitigate
the extreme hardship of the employees involving of human
rights of the citizens of fhe Coentry at the hands of the state

_ goVernment and coiniaanies and Corporatioils owned and

‘controlled by it. B ~ |

192, | Other _then' the bald reference to the judgment in
Metcez]fe, (supra), 1ea'rned. standing eounéel has plaeed no .
factual asse_rtione 1n support thereof." Such submission is clearly
uhitenabl_e in view of the acimitteci Government position in the

- affidavit dated 6" October, 2009 filed,in J K. K@MZ A‘(Sazzpzr@)
before the Supre.m:e Court of its responsibility as .wéu as-liability
qua the displaced Kashmirié. ‘The same s;carids admitted in the
discretion exercised in favour of the three persons -cited in Tej
Kishan (5up1"a)'.and"the letter dafe_d 22 July, 2002 placed
: befo’re the Central Admiﬁistretive Tribunal as also iﬁ_theI policy
of _reservation/preferéntial allotmerit' of the flats. The
1"esponcllents ha-ve clearly admitted their responsibility and are
bound by their @mmi’tments. o |

193. Before 'tlﬁs‘ court, thé respondel}ts have not stated that
there is any assesément or calibration in term‘s of priorities of
the veljous of the several projects whieh the respo'nden't's need -
undertake or the various areas which Government business

~ addresses.  The respondents explain neither the financial
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burden. of énsuring shelter to theée IDPs nor the extént of the
available 11"es0'urce. Mere announcement of schemeé a1;d '
'allolcatioil of large voluine o:f funds by the Government as a
' reactio;l to court directibns upon occurrence of events in the
country‘by fheméelvés are insufficient and may prove to bve
meaningless. Displacelhent as that of the pre‘sentp petitioneré
clearly 1"eﬂects. the imperative to take a.holisti”c v,i.ew and for the
decis‘i.o:n m'a.k‘ers to' take a 'minimum-needs’ based approach
where ensuring basic human _‘rights ahd social welfare are’
concerned. | |
194. Experience- and examples abo'uﬁd in this ci'ty and the
a.forenoticéd judigial pfecedents of foi*cﬁble evictions relating to
- slums and jhuggi dwellers.l ~Defehceless and disédvantaged
citizens are forcibly evictéd from their shelter's whichl are then
destroyed. And t'1"1é1-1,‘the long arm of the stafe, gives a hypér
teé:hnical interpretation to legai definitions, takes‘ the shiéld of
statutory provisions and implements Whét is touted as the "1"_u.1é
of law” in removal of “encroachments” by thé 'diée;dvalltagecl.‘
- Others illegal construct"ions and deviants are ”regularised” or
”compouﬁded"’ﬂ This very ethos is illustfated in the present writ
petitions. |
195, Inétance after | instance of schemes _in ‘Delhi for
"1"egula1"isi11gl not only rank illegal and | unauthorised
constructibhs but also large scale encroachments on public _land.
are in existence and being implemented. So much so that the
Central Gc_)vérnment has promulgated ordinances and statuteé
prohibitting demolitioﬁs_ of hug.e illegal buﬂdings and even

interdicting court orders. Interestingly such legislations benefit
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such law breakers who do not even need rehablhtaLlon or sLate

support, Who are certamly not dlsadvantaged or dlsplaced The

-De1h1 Laws (Special. P1"0v151ons) Act, 2006 was enacted by the

Parliament concerned that action for .violation of the provisions

of the Master Plan 2001 andbllauiilding bye laws was causing

hardship' and 'irfeparable loss to a large number of I-Seople. No
reference to public safety, public interest, eﬁvironment

concerns, enforcement of legal provisions 61‘ the financial

impact and loss is displayed. _

196. The tjudgment 1"eported at 2010 (III) AD (Delhi) .513’

Hﬂ}ﬁaﬁ- Kalyan Samiti Regd. & Ors. vs. Government of

NCT of Delhi makes a reference to Government policy to

fegularise 1400 unauthorised colonies. The huge loss to the
public exchequer of indiscriminately regularising illegal

encroachmerts on land acquired after payment of large sums as

compensation from public funds by the government;

encroachments those on public land as also violations of

building regulations is not even computed, let alone addressed.

(Ref: (2006) 3 SCC 399 MC Mehta vs. UOI & Ors.; AIR
. 2005 SC 1 Friends Colony Developmeni Committee vs.

- State of Unssa & Ors.)

197. Yet the respondents urge “financial stringency” so far as

the present petitioners are concerned. The essence of the

policy of rehabilitation arid resettlement, ' so far- /as_ the

petitioners is concerned has not only been given a Compiete go

“by but 't_he respondents ai"e completely'denying' all liability for

the same.

W.P.(C) No.15239/2004 . Page 25 of I57

[ e —




N

R

198. Apart from a vague suggestion of insufficiency of funds,
the respondents do not substantiate such plea with . any
rnate11a1 The respondents have not shown any consideration of

the petltloners needs, let alone any steps take to address their

-plight. There is nothing which could enable this court to arrive

at a conclusion that the respondents had d1fflcu1ty in Worklng
the rights of the petitioners on account of flnanmal 1ncapa01ty
To say the least, similar subrrnssmns were terrned as “typically
gauche” and “lacking insensitivity” by this court in PK
Handoo Vs_.' FEstate Officer (Suﬁra) and already stand rejected
in B.L. Wé]i_& Ors. vs. UOI (supra). The impugned action
and the submissions manifests the huge barriers which a

displaced citizen of the country faces in accessing even basic

. and guaranteed constitutional rights despite the admitted

responsibility of the state for the breaches and violations of the
constitutional protections suffered by them.

Appropriate remedv; role of the court and nature of relief

1909. It is now necessary to consider the nature of remedy.and
relief which Would be available to a citizen for violation of the |
fundanlentel right .to iife as well as: threat thereto. The
Supreme Court has repeatedly ju_diciall_y awarded compensation
in cases of established breach of_ public dnty to proteot the
fundamental rights and wviolations thereof, especially the
guarante_es of personal liberty and life.

200. In AIR 1983 5C 1086 Rudul Sah vs. State of Bihar,
the court was concerned with violation of rights resn'lting from

illegal detention. The observations of the court on the duty of
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the court deserve to be considered in extenso-and read as

follows :-

"0, Article 21, which guarantees the
right to life and liberty will be denuded of its
significant content if the power of this Court were
limited to passing orders of release from illegal

- detention. One of the telling ways in which the
violation of that right can reasonably be prevented
and due compliance with the mandate of Article 21
seclired, is to mulct its violators in the payment of
monetary compensation. Administrative sele(sic)sis
leading to flagrant infringements of fundamental
rights cannot be corrected by any other method
open to the judiciary to adopt. The right to
compensation is some palliative for -the unlawful
acts of instrumentalities which act in the name of
public interest -and which present for their

. protection the powers of the State as a shield. If
civilisation is not to perish in this country, as it has

-~ ' perished in some others too well-known to suffer
mention, it is necessary to educate ourselves into
accepting that, respect for the rights of individuals
is the true bastion of democracy. Therefore, the
State must repair the damage done by its officers to
the petltloner S rlghts

201. So far as the remedy Wthh would be avallable in cases
involving 111fr1ngement of fundamental rights and the power of
courts, Dr. AS Anand, J [as his"Lord.ship then was] in his
COHCUTriilé judgment in AIR 1 993 SC 1960 émtiﬂed Nilabati ,
Behara @ Lalita Be]zﬁra Vs. State of Orissa had observed as
Tollows :- N

“33. The public law proceedings serve a different
purpose than the private law proceedings. The relief
of monetary compensation, as exemplary damages, in
proceedings under Article 32 by this Court or under
Article 226 by the High Courts, for established
infringement of the indefeasible right guaranteed
under Article 21 of the Constitution is_a remedy
available in public law and is based:on the strict
liability for contravention of the guaranteed basic and
indefeasible rights of the citizen. The purpose of
public law is not only to civilize public power but also
to assure the citizen that they live under a legal
system which aims to protect their interests and

- preserve their rights. Therefore, when the court
moulds the relief by granting “compensation” in
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proceedings under . Article 32 or 226 of the
Constitution seeking enforcement or protection of
fundamental rights, it does so under the public law by
way of penalising the . wrongdoer and fixing the
- liability for the public wrong on the State which has
failed in its public duty to protect the fundamental
rights of the citizen. The payment of compensation in
such cases is not to be understood, as it is generally
understood in a civil action for damages under the
private law but in the broader sense .of providing
relief by an order of making “monetary amends' under
the public law for the wrong done due to breach of
public duty. of not protecting the fundamental rights.
of the citizen. The compensation is in the nature of
‘exemplary damages' awarded against the wrongdoer
for the breach of its public law duty and is
independent of claim compensation under the private
law in an action based on tort, through a suit
instituted in a court of competent jurisdictiOnor/and
- prosecute the offender under the penal law.

XXX XXX  XXXX

. 37. - This Court and the High Courls, -
being the protecitors of the civil liberties of the
citizen, have not only the power and jurisdiction
but also an obligation to grant relief in exercise
of its jurisdiction under Articles 32 and 226 of
the Constitution to the victim or the heir of the
victim whose fundamental rights under Article
21 of the Constitution of India are established to :
have been flagrantly infringed by calling upon
the State to repair the damage done by its
officers to the fundamental rights of the citizen,
notwithstanding the right of the citizen to the remedy
by way of a civil suit or criminal proceedings. The
State, of course has the right to be indemnified by
and take such action as may be available to it against
the wrongdoer in accordance with law - through
‘appropriate proceedings. Of course, relief in exercise
of the power under Article 32 or 226 would be
granted only once it is established that there has been
an infringement of the fundamental rights of the
" citizen and no other form of appropriate redressal by
the court in the facts and circumstances of the case;
is possible.” ' :

-

| | (Emphasis supplied)
202. Iﬁ (1@88) 4 SCC Sheela Barse vs. UOI & Ors., the
- court Was concerned with gfoss violations of thé constitutional -
~and statutory rights of a large numbér of children in the country

who were suffering custodial restraints. While commenting on
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the naiiure of proceediiigs in public interest litigation and the
~ issue of prot,éction and enfcircement_(if their rights, the court
made the fcilloixving, observations With regard to the duty of the
court--

"0, eeenenn More importantly the Court is not
merely a passive, disinterested umpire or
onlooker, but has a more dynamic and positive
role with the responsibility for the organisation
~ of the proceedings, moulding of the relief and-- .
this is important -- .also supervising the
" implementation thereof."

203. Wheré infringemgnt'of fundamental rights is est’ablished,
the duty of the court does not stop at giving a mere declaration.
In 1’997‘ (1) SCC 416 D.K. Basu vs. State of West Bengal, it
was laid doi/ifii that in sucl_h 'alcase, the court must proceed
further and give Compensatofy relief, not by way of damages.as
a civil 'action bui; by way of com;iensation under the ‘p_ublic law
jurisdiction for thé wrong done, due to breach of the public duty
by’the State of not protecting -the' ,funciame.iital right to life of
the citizens. To 1"epair.the wrong done and give judicial redresé
for legal injury is a Compuléion of judicial conscience.

204. Unlike tlie, several cases noted héreiniibove including
cases of Rudul Shah, D.K. Basu, Leelawati Bé]zzm‘a, Sheela

Ban;e (Silpf@) etc. in the instant case, the state or its

-+ instrumentalities itself have not harmed or punished the

petitioners. However; the si:ate has totally failed to protect the
fuiidamental right to life of the petitioners and to protect them
from vi'olence{ Iiarassmemt and pogroms. This is in clear
abdication of.the Consi;ituiiona_l responsibility of the State.

Respon_sibility for the violence in the State is not the questibn
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before this court. The issu,e before this court is restricted to the
question of thel rights of the petitioner. . |
205. So far aé the  approach of a court on such -issues.- is
:;‘cdn'cer’ned, in para 13 of the pronouncement reported at (200.3)
4 5CC 601 State of Ma]zaras]itra vs. Dr. D. Pﬂ"aﬂzzl B. Desai,
the Supreme Court stat.éd that one tnéedé to set out the
épproach Whiéh a cburt must adopt iﬁ deciding such questions
and reitefated- that the first duty of the court is to do justice. |
206. In para 15 of AIR 1980 SC 1622 Mumicipal Council,

- Ratfam vs. Vardichan &01:9.; the court observed that:-

“15. 7 e The nature of the judicial process is
not purely adjudicatory nor is it functionally that of an
umpire only. Affirmative action to make the remedy
effective is of the essence of the right which otherwise
becomes sterile.” ‘

207 I‘nApara 11 of (199;7)- 6 SCC 241 Wslizrakha & Ors. vs.
. State of Rajasm,aﬂ'& Ors., the -Supfeme' Court héid that the
obligation ’of. the ‘Supreme Court under AArticle 32 of the
. Constitution for the enforcement of fundamental rights in the
absence of legislation must be viewed along with the role of
judicial*y,enviéaged in the Beijing Statement of Principles of the
Indepéndence of the Jlidibiary' in the LAWASIA region. ~These:
' principleslw.ere accepted by fhe ‘Chief Justices of the Asia and
the Pacific at Beijing in 1995 as those ‘representing the
minimum standards necessary to be obsefved in order to
méinfain the independence ahd effective- funéfiqning of the
judiciary. The objectives of the judiciary mentioned in the
. Beijing Statement afe: | |

“Objectives of the Judiciary: '
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10. The obJectlves and functions of the : \ } ‘
judiciary include the following:

(a) to ensure that all persons are
able to live securely under the Rule
of Law Law

(b) to promote, within the proper

limits of the Jud1C1a1 function, the_

observance and the attainment of
human rights; and

(c) to administer the law impartially
“among persons and between
persons and the State.”
In Clause 10(a) of the obJectlves of the Chapter on
'Objectives of the Judlcla:ry 1t has been clearly stipulated that

the obiectives and functions of the ]ud1€18.I'V 1nclude ensuring

' '. that all persons are able to live securely under the rule of law.

208. So far as the manner 111 Which relief is 'required to be
moulded so as to ensure protectildn of the constitutional 1‘ightsl
of ﬂle p-etitioners in tl'ﬂs buriq'h 6f writ petitions are Concer‘ned,
learned coéunsel for petitioner has .'pla(.zed reliance on the
pronouncement of this court dated 10t'h,.Septevmber,‘2004: in
WP(C) No. 172/1997 entitled Smt. Kamla Devi vs. Govt. of
NCT of Delhi & Ors. In this .judgm\ent, leai*ned brother B.D.

Ahmed, ] was dealiiig with a case relating to- a prayer for

‘compensation for the death of one Uday Singh, an eleétriciein_
who was killed in an explosion on account of terrorist activity in '

-Delhi.

“The court held that lower courts would lose their efficacy
if they cannot possibly respond to the needs of the society -
technicalities there might be Iflany but the justice-oriented

approach ought to not be thwarted on _the basis of such
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technicality since technioality cannot and ought not to outweigh
the course of j‘ustioe.

209. While. referring to several ‘pronoun,cements of the Apex
Court with regard to Compensation for oustodial death; death of
~ school olnldren on a picnic; death of a passenger in a tram in-
actlon on the part of the ra1lway employees it was further
observed in Kamla,ﬂew’s case (Supra} as follows -

“7. XXX
The fact of the matter is that Uday Smgh lost his
life on account of an act of terrorism. The State failed
to prevent it. The Primary duty of the State is to
maintain peace and harmony amongst its citizens. If
for some reason, it is unable.to put the lid on
simmering discontent, then-it is its duty to protect
innocent citizens from harm.. If it fails in this duty,
then it must compensate the o1t1zens who have been

wronged v

Relianoe was placed on the pro.nounoement in AIR 1993 ,
SC 1 9'60 Nilabati B@IMI‘&"@ Ia]iml,ﬁehura Vs. State of
‘Orr".s.sa wherein it had been also observed that _while dire'cting
monetary compensation for establlshed | infrlngement of the
| 'fundamental rights, ‘the courts take into account not only the
interest of the .ap‘plloant and the respondent lmt also the
mterests of the publlc as a whole w1th a view to ensure that .
publlc bod1es or officials do not act unlawfully and do perform
their pubhc duties properly part1cularly where the fundamental
rigl1t of a Citlzen under Article 21 is concerned. Law is in the
‘process of development and the process necessitates developmg |
' separate publ1c law procedures as also publ1c law prmmples
210. In AR 1989 Mad. 205 R. G’amd]zu & Urs vs. UOI &
Aanr., the Madras High court was concerned with the inability of

~ the State to enforce public order putting in jeopardy the life and’
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liberty, home end h‘earth of the victirrls involved. The petition
SOugltt redressel for the trials end tribqlatiorls undergone by the
minority Sikh community of Coimbatore in Tamil_. Nadu and a
- few others in the' wake of the assaesination of late Prime
Mlnlster Smt. Indlra Gandhl on 318t October 1984. Observing -
on the violation of the fundamental rights and the duty of the
_ state, the Madras High Court plac-ed reliance on the
observations of the Supreme Court in the OIgaz T @]115' (supra)
case, and held as follows:-

“21. The 'maintenance of law and order is the
primary duty of the State and under our Constitution
it is ‘a State subject and tops the State List. No
Government worth "~ the mname can abdicate this
function and put the life and liberty, the hearth and
home of the citizens in jeopardy. Article 38 of the

. Constitution enjoins on the State to strive to promote
the welfare of the people by securing and protecting,
as effectively as it may, a social order in which justice,

-social, economic and political,.shall inform .all the
institutions of the national life. Under: Article 19(a)
and (g) of the Constitution, any citizen of this country
is entitled to reside and settle in any .part of the
Territory of India and to practice any profession or to
carry on any -occupation, trade or business. Article 21
lays down that no person-shall be deprived of his right
or personal liberty except according to the procedure
established by law. As pointed out by the Supreme
Court in ~Bombay Pavement Dweller's case,
MANU/SC/0039/1985 : AIR1986SC180 , no person
can live without the means of living, that is, the

~means of livelihood and the easiest way of depriving a
person of his right to life would be to deprive him of
his means of livelihood to the point of abrogation.
Under Article 300(A) of the Constitution, no person
shall be deprived of his property save by authority of
law and to allow his propertiesto be reduced to ashes
by the force of darkness and evil is a clear deprlvatlon .
of the right to property guaranteed by  the
Constitution. The members of the Sikh Community

~ form an integral part of the Indian society; they have

- every right to settle down in Coimbatore and carry on
their profession. They have the Constitutional right-to
live and they cannot be deprived of their means of
livelihood. Their right to property is inviolable. All

~ these Constitutional rights of the Sikhs and a few

. members ' of the other communities have been
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flagrantly infringed by ‘the inaction of the law
enforcing authorities. -Fundamental rights are not
mere brutum fulmen. They are the throbbing
aspirations and realities of civilised human life, they
cannot be rendered desuetude or dead-letter or as
observed by Bhagwati, J. as he then was, 'a paper

. parchment, a teasing illusion and a promise of
unreality', by the failure of the State to protect those
rights. These unfortunate. victims of arson and

. violence. are, therefore, entitled to seek reasonable
compensation from the State of Tamil Nadu, which

‘has failed in its duty to protect their Constltutlonal
and legal rights.

220 . It is a matter of regret that the State'of
Tamil Nadu, which has - failed to carry out. its
elementary function of enforcing public order should
treat the victims of its own lapses as beggars with

- bowls for alms. It is not charity that is expected of the
Government, but legal recompense for wrongs done
to them, for injuries inflicted on them on account of
the break-down of the Governmental machinery. The
second respondent-- Stafe of Tamil Nadu cannof,
therefore,” shirk its respousibility for these
unfortunate happenings or try to escape from its
obligation as a social welfare Stazte to malke
suftable amends.”

(underlining supplied)

211, Examlnlng the claim for compensation on account of death

of a spouse in 51m1.1ar rlots‘ targeting members of the same.

commumw in Delhl in 1984 Aml Dev Smgh J in the Judgment

| 1eported at 1996 (3} AID (Deﬂu} 3’3’3 - 1996 (38) DRJ 203

Bhajan Kaur VS,'DBHM Admn. has observed as follows:-

~_"“(10) Article 21 is the Nation's commitment.to
bring: every individual or group of persons within its
protective fold. This Nation belorigs to members of all
the communities. They arc equal members of the Indian
society. Equality before law and equal protection of
laws is ensured to them by Article 14 of the
Constitution to them. None is to be favoured or
discredited. The conduct of any person or group of
persons has to be controlled by the State for the lofty
purpose enshrined in Article 21 of the Constitution. It is
the duty of the Staté to create a climate where the
cleavage between members of the society belonging. to
different faiths, caste and creed are eradicated. The

~ State must act’in time so that the precious lives of the
- people are not destroyed .or threatened. Otherwise,
Article 21 will remain a paper guarantee. Time is long
overdue for adopting measures that have more than a
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hortatory effect in enforcmg Article 21 ‘of the .
Constitution. The State cannot adopt a "do. nothing
“altitude”. Like disease prevention, the State must take
evéry precaution, measure and initiative to-prevent
terrorem populi of the magnitude represented by 1984
tiots and in the event of an outbreak of riots it must act
swiftly to curb the same and not allow precious time to
slip, by, as any inaction or passivity on its part can
.result in loss of precious life and liberty of individuals
amounting to violation and negation of Article 21 of the
Constitution. The State has to enforce minimum
standards of civilized behavior of its citizens so that the
life, liberty, dignity and worth of an individual is
protected and preserved and is not jeopardised or
endangered. If it is not able to do all that then it cannot
escape the liability to pay adequate compensation to
the family of the person killed during riots as his or her
life has been extinguished in clear violation of Article
21 of the Constitution which mandates that life cannot
be taken away except according to the procedure
established by law.

It is noteworthy that in para 25, the learned Judge in

Bhajan Kaur’'s case, was of the view that the judicial trend is to

award substantial compensation for illegal extinction or
deprivation of life-and liberty.

212. T had also occasion fo considef a Claim"for compensation
for injuries and l'o‘ss.suffered by the petitioner in the 1984 riots
in Delhi in the aftermath of the assassination of late Smt. Indira
. Gé}ndhi in which members of one community were. targetted. In
the judgnieht reported at 120 (2005) DLT 156 Manjit Singh
Saw]zﬁey VS;, UoI & Ors., placing reliance on the principles
lai’d down in the aforenoticed pronouﬁcements, it had:' been
observed as followé -

“20. The award of monetary relief to the victim for
deprivation of fundamental right is to be guided by the
aforestated principle requiring the state to make
monetary amends under public law for the wrong done
due to breach of the public duty of not protecting the

fundamental rights of the citizens. This computation is
not guided by any strict arithmetical formula and it has
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‘to be borne in mind that money cannot remove the
trauma and the battering suffered by a v1ct1m

213. The observatlons of the Supreme Court in AIR 193’1 SC
487 Ajay Hasxza vs. Khalid Mujib. S@hravardr & Ors. are also
classical and topica’l on this aspect and shed ilight on tile issue
u11der conslderatlon as follows - . |

"Where constltutlonal fundamentals v1ta1 to the
maintenance of human rights are at stake, functional
realism and not facial cosmetics must be the diagnostic
tool, for constitutional law must seek the substance and

" not the form..... It must be remembered that the
fundamental rights are constitutional guarantees given'
to the people of India, and : are not merely paper hopes
or fleeting promises and-so long as they find a place in
the Constitution, they should not be allowed to be
emasculated in their application by a narrow and
constricted judicial interpretation. The Courts should
be anxious to -enlarge the scope and width of the
Fundamental Rights by bringing within their sweep
every authority which is an instrumentality or agency
of the Government or through the corporate personality
of which the Government is acting, so as to subject the’
Government in all its myriad activities, whether

* through natural persons or through corporate entities,
to the basic obligations of the Fundamental Rights."

214. Tt is a well settled principle of 111te1pretat1011 of the
Constltutlon as Well as statutes that the same have to be read
»keeping the sometal _changes a_nd growth. Law must change to
keep paee ‘with the on.goingfdevelopments and new rights may
have to be foulid oat within the :Constitutiorral scheme. (Re‘f :
(2003) 6 SCC v Kapz]a Hlﬂg@l‘aﬂl vs. State of Bihar (para
60 at page 30). The imperative necessity to take recourse to :
take eu-eh 111terpretative changes by the courts hae resulted in
the expansion to the right to life ensured under Article 21 ef the
Constitutiorl of'Inldia. : |

The court relied on earlier judgrnell'ts and reiterated

that the ftrst duty of the court is to do justice. In para 62, the
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Supi"eine Court also declared that the right to development iii

the developinq countrv 1S 1tse1f a. huinan right.

215. The duty to ensure constitutiona] rights rests not only

on the Supreme ‘Court or the High Court in exercise of |
» jurisdiction under Article 32 and 226'but would be the mandate

of every court and its essential judicial 'function. The claims

in the ‘present cases have to be adJudicated on these pr11101p1es
216 In P.K. K@u] (supra) a spec1f1c order was passed on. 15"
October 2003 1n W.P. (C) No. 6551/2003 by this court to decuie
th'e p_etitioner S representation dated 16“‘ January, 2003 seeking
perinission “to continue to retain the' quarter. | Wi'thout
'meaningfully complying with this order, the respondents have
taken recourse to the proceedmgs under the Public Premises
, (Eviction of -Unauthorised Oc:;upants) Act, 1971. Such -a

decision of the respondent patently" violates the petitioner’s

“basic hurnan rights and constitutional guaiantees noted

hereinabove. , Other petitloners have also made snnilar
representations on which orders have not been passed by the
respondents.

217. Smt. Phoola Raina who is the petitioner in W.P.(C) No:
'15698/2004 is the wife of late Sh. T.N. Raina who expired in
harnes»s ontélt*1 August, 2001. -She and family were dependent on
'iate Shri T.N.Raina and residin,g with him in the: lallotted
quarter. . The respondents -ha've lieen unabie. to rehabilit'ate this

legal heir who is also a Kashmiri displaced person and if forcibly

- evicted from the premises in her possession, she has nowhere to

go. _It'is contended by Phoola Raina that thé meager pension

she is receiving is her omnly source of income which is
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1nsuff101ent to even bear the expense- of food for her fa1n11y
rnernbers The writ pet1t10ner has also placed rehance on SR-
317 B~25 of the allotment of Al-'lotrnent of Government
: -Re81dences (General Pool in De1h1) Rules 1963. In view‘of the
above dlscuss1on it is Clearly evident that so far as her Clann is
concerned, the same fundamental and human rlghts as those of
vth‘e‘ other.writ.petitioners areinvolved ‘and she is entitled to the-
same relief and 001131derat10n as the others.
218. The pet1t10ners in the present cases have co1npla1ned of
.violation of their right to life in their home state. This 81tuat1on.
has come to be despite the 1984:‘ riots, which mark an
unfortunate watershed in Indian history, when examined from
any aspect.. The threatened breach of primarily of.their right to
. sheh er, a basic human right and an integral part of the
guar antee under Artlcle 21 of the Constltutlon of India, even at
their dlsplaced locatlon at the hands of the respondents has
compelled invocation of this court’s extra—ordinary jurisdiction
under Article 226 of the Constitution.
219. ,-The pl.ead_in.gs‘in the case would ShOW. that there is no
‘dispute to the facts pieaded by pres.ent petitien‘ers'. There
cannot be and there .is not even. a -suggestion that the right to
‘ shelter‘ of the petitioners in their home state has been abridged
by any procedure ‘established by law. Such infraction of their
: rights is purely on account of the inabihty‘ of the respondents to
diseharge their constitutional obligation; 'duty'and responsibility
©of protecting.the life and property of the petitioner‘s.‘
~The respondents have a positiye duty to- p'rovide basic

necessities to its citizens. It certainly defies commonsense and
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-all notions of human dignity to permit the respondents. 'to
exclude such facilities-as bare 'shelter Whlch is essent1a1 and
4 necessary to encoulage the self respect and dignity of these

displaced persons in a hurnan manner consistent with ‘well
recognizedmodern. standards thereof.

| The courts .-have a constitutional duty and internati_onal.
l.ega1> obiigatiorls to ensure the rith of every person to be free
from want of basic essentlals : |

+220. The above dlscussmn Would show that there Cannot be any
dispute about the nature of and protectlon of the right of the
petitioners. Howener, the manner. in which it is to be enforced
against the respondents deserves consi‘derati'on. |

221. The instant cases r;el-ate to a unique situation. It has been'
repeatedly stated by the Supreme Court that in case of violation
of the right to hfe and personal liberty, the court is not 11e11)1ess
to Qrant relief'and should be prepared to forge new tools and
devise new rernedles for the purpose of v1ndlcat1ng the most
prec1ous of the precious fundamental rlght to life and personal
liberty. (Ref.: (1981 ) I SCC 627: A[R 1981 SC 928 Khatri &

Ors. Vs. State of Bilhar & Ors.).

222. In '(1991)‘- 4 sCC .53’4 : AIR 1992 SC 248 Union
Carbide Corporation Vs. Union of Iﬂdzila, it was stated by the
Chlef justlce Ranganath Mlsra that we have to develop our own
law and if we find that it is necessary to construct a new
principle of liability to deal with an unusual situation Which.has. |
e there is no

. arisen and which is likely to arise in futur

reason why we should hesitate to evolve such »principle of
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liability.:........ ", The observations of Venkatachaliah, J (as his
Lordship 'thenvwas‘) in this case who had rendered the léading
judgment in the Bhopal Gas case with regard to the courts'

- power to grant relief are the same.

These .priliciples have been reiteréted__yin AZ/'_/R’ 1993 SC
1960 Smt; Nilabati Behera alias ié]ita' Befzzezz"a Vs. State of
Orissa & Ors. |
- 223. Thé jurisdiction of the cburt to mould the relief so as to do
' JU.SthG to a party complammg of 1nfr1ngement of Chaptel IIIl |
rlghts is wide and 1equ1res to fit the contours of the 1“1ght which
is violated. It is essentlal therefore, that while adjudicating on
the questio-ns raised, the relief to be gran'teq has to be mqulded

- keeping in mind the unique‘.challenges laid and the claims made -

~

in these petitions. |

224, In (198’7) 1 SCC 395 MC.‘M@‘]M@ vs. UOI & Ors., the
court expanded on 'the jurisdiction and obligation of the COUl"t'.i",O
mouid a new relief in the following terms :-

"3 It may now be taken as well settled that
Article 32 does not merely.confer power on this Court to
issue a direction, order or writ for enforcement of the

- fundamental rights but it also lays a-. constitutional
obligation on this Court to protect the fundamental
rights of the people and for that purpose this Court has-

~all incidental and' ancillary powers including the power"
to forge new remedies and fashion new strategies
designed to enforce the fundamental rights. It is in
- realisation of this constitutional obligation that this

- Court has in the past innovated new. methods and
strategies for the purpose of securing enforcement of
the fundamental rights, particularly in the case of the
poor and the disadvantaged who are denied their basic
human rlghts and to whom freedom and 11be1ty have no
meaning.'
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225, "The Supreme Court has oategorlcally held in (1996 ) 9.
SCC . 300’ J-P. Rawdﬁvs & Ors. VS Nawyuvazk Harijan
Utﬂmpaﬂ Multl Unit IﬂdllStI‘l&] Coop. S@czzety Lid. & Ors.
that any contract or actlon whlch is opposed to const1tut1011a1
'ammatlon, is void. The co.urt as Custodlan and protector of
fundamental and basic human rights has a sacred duty to deter
breaches thereof.

226. It is also well settled that it is rio_t only the right of the
1itigants, but also the duty of the court to not only enforce

| fﬁndamen&tal rights but also award Corn;pensation against the °
state for violation of those rights. In other words, 'the power of
the court is not only injunctive in ambit, that is preventing the

' infringément.of a fundamental right but it is also remedial in
scope and provides the relief against the breach of the
fundamental right already committed.' (AIR 19}8’9 Mad. 205' R.
Gandhi vs. UOI & Anr. (S@pl“&)

227. On the aspect of appropriate compensationvfor established

breaches of fundamental rights, reference can also usefully be

made to the observations of the Division Bench of this court in
the judgment reported at 2001 (1} JCcC Deﬂﬁ 57 Govermment
of NCT of Delhi vs. Shii Nasiruddin (Father of deceased

Mohd. Yagﬂz) to the following effect :-

“21. It is true that perfect c@mpeﬂéaztwﬂ is
hardly p0381ble and money cannot renew a physique
frame that has been battered and shattered, as stated
by. Lord ‘Morrls in West v. Shephard (1964) AC 326.
Justice requires that it shoild be equal in value,
although not alike in kind Object of providing
compensation is to place claimant as far as possible in
the same position financially, as he was before

- accident. ....... Compensation awarded should not

_/be _ inadeguatle and _ should neither be
unreasonable, excessive, nor deficient. There cam
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be no exact uniform rule for mea wz:mq the -
damage.” :

- 228. 1In the present cases, the petitioners have cornplained of
grievous v101ence to their hves and propertles and the ad1n1tted
helplessness of the respondents to protect the same We are
concerned with forced ouster though not by the State, but
which 1_s a d_1reot result of the 1nab_11_1ty of the' state to protect the
life and property of a class ',of its citizens. 1“esu1ti11g in their
forced displacelnents. : The petitioners are now threatened with
compnlsive, eviction from their o-ccu'pied quarterswithont any
| 'alternativ_e despite the'thre.ats to their lives in their home statej
The UN Commis‘sion on Human Rights has nnequivocally stated
: that foroed ev'ictionsl are a gross violation of human rights. . The
Internatlonal Comrnunlty has long recoglnsed forced ev10t10n as
a serious matter and it has been, reported repeatedly that
clearance operatlons should take place only when conservatlon
arrangements and rehabilitation are no.t feasible, relocation -
measures stand made. ., |

229. 'In (1990) 1 SCC 328 S.Ml)’,' Kiramn Paslzza VS,
Gmfezinmeﬂt of A.P., the Supreme Court had observed that a
writ petittonjwould be maintainahle under Article' .2.2-6 of the
Constitution of India also when a right under Article 21 is-
threatened as". contra'distingu_ished' from the right. when 1t 18
infringed. In para 21 at page 342 of the report, the court held
as follows :- | B |

7 "21. In the language of Kelsen the right of an
individual - is’ either a mere reflex right-the reflex of
legal obligation existing towards this individual; or a
private right in the technical sense -the legal power
bestowed upon an individual to bring about by -legal
~action the enforcement of the fulfillment of an
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obhgauon existing toward hnn that is, the legal power
From the above analysis it is clear that in the instant
case the appellant's fundamental right to liberty is the
reflex of a-legal obligation of the rest of the society,
including the State, and it is the appellant's legal power
bestowed upon him to bring about by a legal action the
enforcement of the fulfillment of that obligation
* existing towards him. Denial of the legal action would,
therefore, amount to denial of hls right of enforcement
of his right to liberty. A petition for a writ of habeas
COrpus would not be a substltute for this enforcelnent

(Emphasis supplied)

.These :principles haye‘ been reiterated by'th'e A-pex Court
in (?00’3)6 SCC I Kapila Hiﬂgamﬂi VS, Stalte of _/B’Jihar,
230. These JudlClal concepts have evolved from- conservatlve’
and trad1t10na1 Jud1c1a1 systems ‘ and concepts. Legal |
1nterpretat10n as well as JudICIal pronouncements lean towards |
prov1d1ng ‘for the soc1a1 needs of soc1ety and societal
developments
In th1s background the ObJeCtIOIl of the respondents that'
the petitioners are disentitled to relief is dev01d of legal merit.
231. In view of the harm inflicted by a third party against
_ which the state could offer no _protec'tion in the present cases, a
positive oblig'ation is also imposed upon the state to-comp.\ensate :
. the petitioners in reparation of the effects of the har1n-“caused
by the third party. AIt rernains a fact that the State "s inability to
+ secure the 1ife and property of the petitioners ‘cornpelled them

to flee their homes. The same inability prevents the petitioners’

- return to their homes.

232. So far as compensation is conc'erned, it is again well
settled that the same would not,"be monetary alone. 'Principle 18 -
of the Guiding Principles fdr IDPs as set out by the UN

.mandates -that competent authorities shall provide 'internaHy
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displaced persons with and ensure safe access to essential food

and potable water, basic shelter and housing, appropriate

clothing, ‘essential medical services an“d_ sanitation. etc.
Resettlement - and reintegration are an essentiall part of the
rehabilitation 6f TDPs. They have the rlght to pa1*t1c1pate fully

ahd equally in pubhc affairs at all levels and are e11t1t1ed tor

. equal access to public services in the part of the country wheére

they are resettled. Principle 29 mandates when recovery of the

property and pos'sessions which the IDPs left behhﬁd or were

' dispossessed of upon their displacement is not peseible, they are

entitled to. be provided appropriate compensation or another

form. of 'fust reparation'.

233. Reference can usefully be made to the observations of the
Constitutional Court of South-Africa in (2001) 3 LRC 20@
Gm/euzmeﬂt of Repubﬂc of South Alﬂzwaz & Ors. vs.

G@@tb@@m & 01"5 wherein the Coult observed as follows -

“93... this case shows the desperation of
hundreds of thousands of people. living in
deplorable conditions throughout the country. The .

- Constitution obliges the state to -act positively to
ameliorate these conditions. The obligation is to
provide access to housing, health care, sufficient
food and water, and social security to those unable
to support themselves and their dependants. The

- state must also foster conditions to enable cmzens
to gam access to land on an equ1tab1e basis."

234 There can be no' dispute at all that whether it be a jhuggi
ot“ mud built _',thatched_ house or a mansion A'Cons’id’ered in
| SIMHﬁS.mr (supra), without eecurity of limb and lite as well as
the pr operty no enjoyment thereof is po 81b1e In order to be
,meaning’ful, the e11e1ter Which_ is enﬁsaged has .to be ih an

- environment which is safe and secure, not only from the

W.P.(C) No.15239/2004 Page 144 of 157




\S/

‘elements, but from the larger threats and dangers which have

' -been cr eated by rnanklnd Even if the respondents were 1n a
: p051t10n to pr ov1de shelter in the home state of the petltloners
as. envisaged in the affidavit filed in jll. Koul (Supﬂa), in order
for such right to he rneaningfully enjoyed, it has to be ensured
that there 1s peace w1th1n the communlty and the state that its
g law enfor cement agencies are’ able to ensure that the
constltutlo_nal guarantees and protections of the citizens are |
fully secured. |

235. Therespondents are. not. in .a position to facilitate the(
return to their homes for the petitione_rs. Even if the p‘etitioners '
were to so return the respondents are not in. a position to state ‘
they could protect and guarantee their safety and securlty The
_- respondents do not even remotely suggest that they could get
restitution to the petitioners of their properties which had been
. left behind. in the Kashmir valley.

236. The.Supreme Court has also prescribed diffe'rent reliefs in
cases involving breaches of constitutional rights.. In' Municipal -
Council Ratlam Vs, Vardichan & Ors. (supra), the Supreme
" Court was of the view that punitive ‘action in the given facts was
the rernedy_ which was effectiue to ensure the essence of the.
rtght involved. | -

237, In Natj@nalyhﬂumaﬂ vRitgflzts Comimission vs. State of
Arunachal Pradesh Aﬂr. (supra}, the court had directed the
state to ensure that the life and personal liherty of each and‘
every Chakma residing within the Governln-ent of Arunachal

Pradesh, the state was protected and ‘any attempt to forcibly
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‘eviot' or-‘ drive ‘them out was repelled in view of the Violatio1ls'

and threat to their lives. |

Ae rtotiCed aborfe, in pare 13 of Ni]abazrr’ Behara @ Lalita

Belznzrr.az Vé. State of Oz‘issa@upra),‘ the Court.had 11doulded '

‘relief by granting moh_etary cOmpensetion in view of the-faillure

to protect fdndamental rig‘hts of the persons.” In fact the court .

held that the refusal .to pass orders for compenSati011 would be

domg lip- semce and that the court was under an obhgatlon to

grant relief (para 37)

In 1997 (1) SCC 416 DK Basu vs. Smt@ Of West
Bengal, the Supreme Court emphasized a Justlce or1e11ted.
approach Whioh was-reSponsive to the'needs of the society. “ The
court had :also granted'monetary compensation for violations in
this case. - |

Demal of wages was the con81deratton and relief moulded
‘appropriately in Kapila Hingorani Vs. St&zzﬁe of Bihar
(supra). |
238. Comperlsation to these petitioners 'Wh'i‘ch could be
considered appropr_iate and ioerfect thus.lwould have to include |
comprehensive re'settlement such as economic rehabilitetion
and_- affordable housing sohernes which hatre been cledrly
erivisaged' by the respondents. Several other measures towards
‘meamngful rehablhtatlon esDentlal in terms of the Gtudlng
Pr1n01ples have | not ~ even entered the. Tespondents’
co'rlsideratiotl. ’T-he same has however not beehposSible so far.
This court camrot shut itS. eyes or judicial cons,oienoe or remain

oblivious to the stark realities. .
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in the context of persons facing displ'acement ‘on account of

development and infrastructure projects espe01a11y maJ01 river

- .valley projects: In (2000) 10 SCC 664 : AIR 2000 SC 3751

' Nafmada Bazchaa Amd@lazn vs. Union of Iﬂdﬂa the Supreme_

-.Court was Concerned with the dlsplacement of trlbals as a result

of constructiorn of the Sardar Sarovar _Dam. In para 62 at page

) '702'01? the SCC ‘report the court held that if the dis‘placed

pe'rson,s were in a better position to lead a decent life enjoying
better amenities and facilities and earn their livelihood in ‘the
rehabﬂltated looatlon thelr fundamental 1"1ghts guar anteed

under Article 21 of the Constitution Would per se not be violated

by the. construction of the dam ‘and the resultant displacement. -

This' position was reiterated in (2005) 4‘ SC(C‘ 32 Namzzmﬂzdaé
B&cl’ma Andolan vs. UOI & 01"5 ‘
240. In para 60 (pg 394) of (2004} 9 SCC 3’62 NJD ].azyaz] &
: Aﬂ:r. | Vs. UOI & 01”5.,- Rajendra Babu, ] held that
1"ehabilitat1011 of oustees of a dam is a 10gtca1 corollary of Article
21 of the Constitution end.that the oustees '.s11ou1d be in the
better position to lead a decent life and earn livelihood in the
new locatiotls. |

No reason at ali as to Why forcibly displaced persons as
the .Apetitioners “should .I_lOt bei similarly ‘tteated 'give'tl the

violations of their constitutional fights. -

241.. Before thls court, the petitioners are aggrleved by the-

¢

' deprlvatlon of their homes and property - and the threat by the -

respondents to evict them from the only shelter possessed by

. them. Looked at from any angle the respondents. cannot avoid

)
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thelr constitutional -obligation- cf protecting the hfe and hberty
of the pet1t1oners and ensurlng shelter to these v1ct11ns of
criminal acts who stand dlsplaced from their horne for no fault
of theirs, pr11nar11y on account of fallure of the respondents to
protect t_he,i'r Co_nstitutlonal rlghts. In case rehablhtatlon is. not
possihle'then the respondents .have' no option but to. ensure
meaningful and reasenable resgttlement in the above terms. Tol.
mitigate effects of ‘the displacement 'from[home,' hearth ‘and

property; the respondénts are thus legally obliged to provide at '

" least, reasonable shelter . as part of the proportional

compernsation to the petitioners for violation of their basic and
fundamental rights.
Such 'just reparation’ Wonld»constitute part of “reasonable

compensation” and would ‘be a step towards- ‘suitable

rehabilitation of the petitioners. " Relief in these petltlons has to

be so moulded.
2472. It is now necessary to examlne the contours and
parameters of the state respon51b1hty

243. Mr Jatan Singh and Mr R.V. Slnha 1ea1ned counsel for

the Union of ‘India have urged at length that the <pet1t10ners
~were fully aware about the fact that’ eventually they were to

- retire from the Government service. The submission is that they

were requir}ed, ta .ha've Inade' th_eir life plans and alternate
arranglerne:nts with this'unaVOid,able event in mind.: : |

%44. . The further»contentiovn is,that,‘ the government ensures
adee_[uate financial 'security to retiring 'employees, who have the

benefit of pension as well as other retiral benefits which run
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~into several 1akhs of rup'ees includinglgratuity, prov_ident 'fund.
etc. and nothing further can be expected of the respondents.

‘ 24-5‘. Pension, gratulty and other retiral beneflts are not
unique to the petltloners but are available to every pe1 son who
retires from the service of the country What- distinguishes
these petltloners is. the fact that they have been placed in a
unique- posmon and are unable to return to thelr homes as a
consequence of the inability of the» State to di_scharg‘e its

. constitutional obhgatlons

246. The question still remains as to whethe1 the pensmn and

. the monetary retiral benefits could be “adequate compensation” -
“ for the infringement of the petitioners 111defeasib1_e rights to life .
and due discharge of the -»constitutic')nal obligation of the State.
The answe1 clearly has to be in the negative.

247. We are here concerned ‘with the ent1t1ement of shelter to
IDPs So far as the nature of the development whlch Would
: 1neet the guarantee of shelter and ensure a life of dlgnlty to the
‘person conc,erned,r in para 9,_of the. pronouncernent reported at

_ (1.@90) A1 sSCC 520 ‘ Slzzanﬁsmr. Buﬂdera' VS,- Narayamn
' Iﬁzzima]aj Totame & OrS.,Athe Suprernle Court had'observed as

follows:— | |

“9. Basic needs of man have traditionally been
accepted to be t_hree-—food, clothing and shelter. The
right to life is guaranteed in any civilized society. That
would take within its sweep the right to food, the right
to clothlng, the nght to decent environment and a
reasonable accommodation to -live in. The difference
between the need of an animal and a human being for
shelter has to be kept in view.- For the animal it is the
bare protection of the body; for a human being it has to
be a suitable accommodation which would allow him to
grow in every aspect - physical, mental and intellectual.

. The Constitution aims at ensuring fuller development of
every child. That would be possible only'if the child is in
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a proper home. It is not necessary that every citizen
.must be ensured of living in a well- built comfortable
house but a reasonable home particularly for people in
India can even be mud-built thatched house or a mud-
built fire-proof accommodation.” - ~

(Emphasis supplied)

'Undoubtedly, SO far as the reasonableness and'adequacy
of the measures which the respondents are required to take,
must meet the principles laid down in the aforenoticed

pronounceiments of the courts, the international conventions, -

" the standards in the guidiﬁg principles fof IDPs and ensure the
- rights of the petitioners. :

_ 248._ .The above International instruments and’ Guidelines for

IDPs provide' not only for t'hé'right to ade‘quate shelter and
housing services but also refer to access to land on equitable

basis to.all. They recognise and cast a positive obligation on the

.state i.e. the respondents, to take other reasonable measures

possible to ensure complete realisation of the right to adequa'te
housing of the petitioners. It is évident that. the. respondents
cannot avoid their responsibili"cy' and duty to ensure that the

aforenoticed basics to the petitioners. These_ are the principles

~which had to guide the Aconsider'a_tion of the issues which were

before the réépbndents and 'héve. been raised in this bunch of
writ petitions. | |

249. The élaim' for s_helter in th:esé writ petitions is thus
pres‘sed.és' part of the compen.sation' fbr. the violation of the
petitioners righté.' ‘The pétitione’rs seek diréctions to _the'
respuo11§ients to pel"mif them to occupy the premises in their
occupatiioil till such time the réSpondehts are able to discharge.

th"@l“ constit.utional‘du'ty of protecting the lives and prbperty of
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its citizens and providing them permanent residences. In

similar cases, the Supreme Co‘urt and this court has permitted |

the displaced persons to continue to occupy the occupied

quarter. Order to thls effect stand passed by the Central
Administrative Tribunal as. well. ~The. respondents have
permitted some of IDPs to continue with their occupation of the

allotted quarters after retirement. There is cleaily no

Justification at all for not perrnittlng the petitioners to do 50 in -

the given facts and cn‘oumstances.

Rights of dependants of debeased allotiees. |

250. There is yet another aspect of the matter. The petitioners.

before this court include Smt. Phoola Raina, a widow of the
allottee. The. respondents do not dispute | that she was a
dependant of the allottee and that she is also an IDP. It is also
not the respondent s case that she is a person of 1neans who is
living in Delhi 111,01rcu1nstances ‘which are different from those

of the others from her home State. There is no material to show

that this petitioner has any alternative shelter under the

schemes. and policy of the respondents or has been adequately
Compensated. | |

251. So far as the clairned rights or the violations urged by
Smt. l?hoola Raina are conce_rned,. other th‘a.n a bald’pleadthat

she was not the allottee, the respondents are unable to point out

any .distinotion from the other_'petitioners. ‘The respondents do

not state that she can safely return to any residence in the

Kashmir valley. It is also not averred that this petitioner owns

any property into which she could shift. It is not even suggested
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that there 1s any difference in the -constitutional _rights or \BO\.\
scheme between her and the other petitienel“s;. Net a. single |
Circnmstanee t/vhtch could disentitle this petitionef' to grent of
relief against ‘the thr'eatened eviction and violatton of her
constitutional nghts has been placed or made out in the case.

" Till such tlme that the respondents are able to meanlngfully and
m_asonably 1"ehab111tate this- petltloner, her. forcible eviction
under the shield of statutory precess is also without any doubt

' constltutlonally 1n1perm1851ble |
252. As noted above the respondents have ad1n1tted1y 1nade
dlscretlonary allotments in .favonr of persons who are not -
Government servants. - It.is not explained"' as to why such
discretion could not.be exércised in<fatz‘our of this petitioner. -
| Certainly perlnitting _sueh a..'dependant.of the de:C'eased allottee
to continue to occnpy the accommodation under Oecupation till
alternate shelter wasv rnade a\tailable would not violate any rule
as well. - Tne same would cleatly be in Censonance with the
. constitutional md'ndate and the principles. which emerge from
the- several judgments noticed above. It is clearly evident that
such a depend'ant would be :permitted to continue to occupy the
_allot-ted'a0001111nodatton till such time that' the respondents

' meaningfuﬂy resettle and _rehabilitate' the_lIDPs of they acquire
their own alternatives or if the respondents ai"e able to ishow
that they have the means to make alternate 1neaningfu1 and

reasonable arrangements.

Conclusions
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253. In view of the above discussion, absent any alternative; \\Og

. "the admitted failure of the respondents to protect the
~ constitutional rights of the petitibner and the threats which

"subsist in case they were compelled to return to their State;

given. the’ al"bitrafy and wrdngf_ul failure to exercise the
discretion -under the 'SR-317 B-25 c;f the Aﬂotmenﬁ 'of'
GOVerHrﬁént Residences (General -Poolu"in Delhi)/R{lles:, 1963 in
favour of the ‘petitioner.s;' ‘the. drastic ﬁolat1011 of the
fundamental an‘d'b‘asic human rights of the petitioner .Wh'ich
results. upon such,impleme‘ntation of the stétutory ,proizisidns;
keepﬁﬁg view fhe séhemes of reﬂabilitétioh an..d resettlement of
Kaéhfniri migrém‘:sj of the re‘sponden_ts', and. also the several
judicial pregedéﬁts and 'adrjn_inlis!;rati've drders i'n. respect of
similarly placed per_sons,' thé a'('zti.on of the respondents in

treating the petitioners as u-ﬁauthorisecl occupants and

proceeding against them under the Public Premises (Eviction of

. Unauthorised Occupants) Act, 1971 .was completely misdirected

and unwarranted.

254, Tt is evident that the le,afnec.l appellate . cburts in the

appeals.also adopted a hyper technical approach ignoring the

serious violation of constitutional rights which has resulted to

‘the petitioners and the drastic conséquences of rendering them
“homeless which results on implementation of the eviction order.

| The cbns‘titutiqnal rights of the litigants are -not only well

established but are without any limitations: The orders do not'
indicate that the several important questions 1"aiéed by the
peti’pioners were deemed to deserve an adjudication including

the ]_na'ri_ner in which superior courts had dealt with similarly
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" situated 'diéplaced persons.  The learned courts paid no \)DSO '

attention to 'th_e ~ declared policy, of resettlement and

rehabilit‘ation of Government or the- con'stitutional rights and

_ .guarantees ‘which all courts are bound to enforce

255. The action of the reopondents n denylng favoulable

consideration of the request to continue to occupy the quar‘ters

- suffers from the vice of discrimination. and arbitrariness. The

decision to treat the_petitioners as unauthorized-occupants_ and
proceed against them under the Public Premises (Eviction of

Unauthorized Occupants) Act, 1971 as well as the impugned

orders are in -violation of the constitutional guarantees and -

basic human 'rights of the petitioners, and do not show

application of mind to televant material or consideration

thereof 'The impugned deCision to cancel the allotments, the

action under the Public Prennses Act,, and the impugned orders
of the Estate Officer and the ‘. appellate orders are
Constltutlonally and legally. not sustainable.

256.. The spe(:lal leave pet1t1on in J.L K@u] (Supra) was flled-
in 1997 and the 1ehab111tat10n scheme was placed before the}
court for the first time in 2006 which proceedmgs culnnnated in

the Judgment dated 3 December, 2008 after twelve years.

Adj_u'dication Was;still 'necessitated in P.K. Haﬂd‘@@ vs. FEstate

Officer (supra) decided on 2™ August, 2006; M.K. Koul

(supra) dec1ded onllth April, 2008. I f1nd that the Central
' Adm11nstrat1ve Trlbunal had passed a deta1led Judgment on 30“1

December 2002 in OA No 2378/2002 entitled Tej KIS]]&UUZ VS.

U@I In all these cases by final adJudlcatlons the petluoners

| have.been pern_ntted to continue with occupation of the quarter
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concerned.. Despite the proceedings and judgmen'ts in the

\o)

ahovenbticed matters, the respondents have still proceeded

against the petitioner in the manner notioed above.

257, Instead of fa01litat1ng the resettlement and rehabihtatlon

of the petltioneis who are internally displaced persons as pei

.the declared policy, .they have arbitrarily been exposed to the

additional trauma of the threat of foroi.ble evictions and the

uncertainty and insecurity of seeking the adjudication Dby

pursuing litigation. In these circumstances, the petitioners are

entitled- to .exemplaryjcosts from' the respondents- inasmnch as
the threat of forcibla eviotion by the process resorted to by the
respondents i1npacts the fundarnental ri‘gli.ts of the p.et‘itioners‘.

258. - In this backgi ound While allow1ng the ‘writ petitions and

hav1ng regard to the nulnber of the petitions which have been

- unnecessarily generated and the lack of material with 1egard to

the persons resp01151-ble for ‘the unfortunate decision making,

only the litigation costs of the present cases are being awarded. -

259. It is essential to make it clear that it is only in the

peculiar fa_ct situation of the present cases .and’.the extreme

harclship of the petitioners involving Violation' of the

fundamental r1ghts and human rlghts of the citizens of India.

that such continued occupation of the pubhc prennses by the
petltioners has to be perinitted No 1nferenoe can be laid that

any peison not having a propelty of its own or not hav1ng

suffered the v101ations aforenotloed can or has been peirnitted .

to oontinue to 1ndef1n1tely -occupy the public premises.

Therefore, the principles laid down in this judgment would bind .

~only -a fact situation as in -the present case or similar
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cir cumstances When the State has been unable to protect the

fundamental and basm human rlghts of its c1tlzens compelhng

Wb

them to be .displaced from the place of their residence and is -

not in a position to ensure their safety or security in case they"

return to the ple_ce‘ of their residence. B

In View of the above discussion, it is -direeted.as follows
(1) : The.vimp.ugned ordefs eancellirig-the allotment of the
petitioners; the order'e of eviction pas_sed-in the proceedtngs

~ held against the petitioners under the Public Premises (Evictien

of Unauthorised Occupants) Act and the appellate .o'rders which '

are deta_iled in para 13 are heréby set aside and quashed.
(ii) A 'direction isj issued lto the respondents 'to '-make all
endeavours A .to adequatelji,. effectively '.'a,nd reasonably
rehabilitate and resettle the pet1t1011ers makmg prov151ons for
approprlate accommodatlons for them |
A(111) Till such -time, the respendents are .able to provide
alternative .aecommodatietl to 'the petitioner and his/or her
family anyWhere in Delhi, the petitioners shall be allowed to
retain aiitt occupy the Aellottec'l aceommodation (also detailed in
Colutn11'no. 2 of para 13.aboVe) subject to payment of normal
license fees. ' | |
(iv) Each of the petitioners sh-all be entitled to coets of
Rs 25,000/~ Wthh Shall be pald within a perlod of six Weeks
from the date of passing the order.

These writ petltlons are allowed iil the above terms.
CM Nos; 11011/2004, 11013/2004, 1]1@26/2@@4%,

11029/2004, 736/2006, 11016/2004, 11044/2004,
11050/2004, 11444/2004, 1557/2006, 2379/20006,
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10547/2007, 13421/2007, 15540/2008, 16497/2008,

16449/2008, 16501/2008, 5796/2009,  7654/2009,

10986/2009, 11351/2009, 11242/2009, 11244/2009 &
11246/2009 ~ D

‘In view of the orders 'passedA in the respective writ

petitions, these applications do not require further adjudication

and are disposed of accordingly.

i
4

| GITA MEFTAT)
- " JUDGE
[ | 3

K

: N@vembergﬁ, 2010.

aa/kr .-
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