-

- * IN THE HIGH COURT OF DELHI AT ‘NEW DELHI

'+ " RFA 661/2010

l
|

% . o judgment‘Delivered on: 15.11.2010
R-AGHUBIB SINGH = ... Appellant |
: { Through: Mr., D|I|p Singh, Adv. for the appellant
| versus |
" MOHD MOBIN‘ S Respondent

ThrOugh‘i MrS D. Dixit, Adv for respondent

CORAM ' ' . !
'HON'BLE MR. jUSTICE G S. SISTANI _ l
1 Whether the Reporters of local papers may be aIlowed to ,
. see the judgment?

2. To be referred to Reporter or not? : ,
3 Whether the Judgment should be reported in the Digest? -

G S. SISTANI J. (ORAL)

CM.N0.16565/2010

1. -Thisz is an application under section 5 of the Limitation Act,

i

seeklng condonation of 99 days delay ‘in ﬁlnng the present
appeal The grounds for delay have been set out: ln parag'aphc
2, 3, 4 and>5 of the appllcatlon Wthh are reproduced below:

! "2 That the lmpugned order was passed on 2.3, 2010
and on that day counsel of the order (sic. .appellant) was
not present and thereafter the counsel could not follow up
the matter, so, the fact of passing of the impugned order
could not come in the knowledge of the appellant

3. . That on 17.7.2010, the balllff from court VlSIted the
house of the appellant for exécution of the said order then
he came to know about the impugned order

4. That the appellant contacted the earller counsel andg

enquired about the impugned order dated 2.3. 2010. The

. counsel took time to enquire about the matter. The

- counsel applied for the certified copy of the impugned

order on 7.8.2010 and the same was handed over by the
Copying Agency on 10.8.2010.

5. That there was a bereavement.in the family, so the
matter could not.be followed up for (sic. and) the file of

ngnaIuE,N ot Verified the case was handed over . to the present counsel on

Digitally Sigried By-A
Certify that the digitgTil
physical file hav

ULYA

thedigital datai er the physr cal

. fileand no-page iSTissing.
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30.8.2010. The present counsel was out of town from

evening of 30" August, 2010 to 5™ September, 2010.”

Counsel for the ép‘p‘ellant submits that counsel, who was

‘engaged in the matter earlier did not appear before trial court

on 10‘2.03.2010, on which date trial court had passed an order
disr;hissing the application of the appellant for leave to defend.
It is also submifted that thereafter it »is only bn 17.07.2010
when the Bailiff from the court 'visit_e‘d the house ' of fche

appellant, the appellant came to know of the judgment and
' !

" decree dated 02.,'03.2010; thereafter the appellant contacted

the earlier counsel, who took time to enquire about the matter;

cofiy of . t_hé jUdgm'ent a'nd decree was applied for_ on

07.08.20i0, which was received On‘ 10.08.2010. It is 'furthe'r

submitfed tﬁat there was a bereavé‘m‘ent‘ in‘the family, so the

matter could not be followed up and the file o.ff-the’ case'wa"s{'

handed over. tox the present counsel only on 30.08..2010 and the

appeal was filed on 10.09.2010. - | |
It _is;contended that the delay in filing the apbeal is on account

of tbe boha fide reasoné and not on account of any negligencé

or inaction.

The  present application is opposed by counsel for the

respondent, “who submits that the appellant has failed to.
:disclose sufficient cause for not filing the appeal within the

" prescribed berio_d of 90"days. It further contended that the:

application is extremely casual and-\}ague in nature, as it does
not disclose as to why the counsel did not appear on

02.03.2010 nor does it disclose if any action has been initiated
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by the appellant agannst the earlier counsel He further submits S

\

that even after-17. 07 2010 the appeHant has taken one and a

half months to file the appeal which shows the callous nature

i

of the appellant.”

|» have heard tounsel for the parties and perused the 'applic'ation_ :

andl reply filed. It has been_hetd by the Supreme Court in the
case of Salil DUtta v. T.M. and M.C. Pvt. Ltd.‘, reported at JT

1993 (4) SC 528 that

“The advocate is the ‘agent of the party His acts’ and .
statements, made -within the limits of authority given to

him, are the acts and statements of the principal i.e. the

party who engaged him. It is true that in certain -

situations, the Court may, in the interest of justice, set
“aside a dismissal order or an ex- parte decree

" innocent litigant but there is no such absolute rule that a
party can disown its advocate at any time and seek relief.
No such absolute immunity can be recognised. Such an
absolute rule would make the working of the system
extremely difficult. The observations made in Rafig must
be understood in the facts and circumstances of that case
and cannot be understood as an absolute propOSItlon

In a recent decision rendered by th‘e Supreme_Court of India m
Balvrant Singh vs. Jagdish Singh & Ors.,lrepp_rted at 2010
(6) SCALE 749,lwhile'deetding aln application under Order XXIi
Rule 9 CPCand'Section‘ 5 of the vai:m‘itation Act, it was held as

under:

13. ... We may state that even if the term ‘sufficient
cause'-has to receive liberal construction, it must squarely”

fall within the concept of reasonable time and proper
conduct of the concerned party. The purpose of
‘introducing liberal construction normally is to introduce
the concept of ‘reasonableness' as it is understood in its
general connotation. The law of limitation is a
substantive law and has definite consequences on the
right-and obligation of a party to arise. These principles

should ‘be .adhered to and applied appropnately»
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depending- on the facts and circumstances of a given
case. Once a valuable right, as accrued in favour of one =7
party as a result of the failure of the other party to explain = . ’_",;‘
R the delay by showing sufficient cause and its own -
L. conduct, it will be unreasonable to take away that right on
' the mere asking of the applicant, particularly when the
delay is directly a result of negligence, default or inaction
of that party. Justice must-be done to both parties
equally. Then alone the ends of justice can be achieved.
If a party has been thoroughly negligent in implementing -
G its rights and remedies, it will be equally unfair to deprive
T - the other party of a valuable right that has accrued to it in-
law as a result of his acting vigilantly. The application - -
filed by the applicants lack in details. Even the
averments made are not correct and ex-facie lack bona -
fide. The explanation has to be reasonable or plausible, .
. so as to persuade the Court to believe that the
v . explanation rendered is not only true, but is worthy of
: ' exercising judicial discretion in favour of the applicant. If
it does not specify any of the enunciated ingredients of
judicial pronouncements, then the application should be
, dismissed. On the other hand, if the application is bona
fide and based upon true and plausible explanatlons as
we|| as reflect normal behaviour of a common prudent
- person on the part of the applicant,” the Court would
normally tilt the judicial discretion in favour of such an
applicant. Liberal construction cannot be equated WIth
doing injustice to the other party. In the case of State of
Bihar v. Kameshwar Prasad Singh [(2000) 9 SCC 94), this
Court had taken a liberal approach for condoning the
delay in cases of the Government, to do substantial
justice. Facts of that case were entirely different as that
S was the case of fixation of seniority of 400 officers and
ST , the facts were required to be verified. But what we are
' L - impressing upon is that delay should be condoned to dc
substantial justice without resulting in injustice to the .
other party. This balance has to be kept in mind by the
Court while deciding such applications. In the case of
Ramlal and Others v. Rewa Coalfields Ltd., [A|R1_962 SC
361] this Court took the view: ' o

Sk

P
¥

"7 In construing Sectlon 5itis relevant to bear in
mind two important considerations. The first
consideration is that the expiration of the period of
limitation prescribed for making an appeal gives
rise to a right in favour of the decree holder to treat
the decree as binding between the parties. In other ~
words, when the period of limitation prescribed has
expired the decree-holder has obtained a benefit
under the law of limitation to treat the decree as
vbeyond challenge, and this legal right which has
ST T : accrued to the decree. holder by lapse of time
oo T . should not be light heartedly disturbed. The other
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con5|derat|on wh|ch cannot be |gnored is that |f

sufficient " cause for excusing. delay is shown
| discretion is' given to the Court to condone delay
\ and admit-the appeal. This discretion has been
deliberately- ‘conferred on the Court in order that
judicial power and discretion in that behalf $hould
be exercised to advance substantial justice. As has
been observed by the Madras High -Court in Kr/shna
" v. Chathappan, ILR 13 Mad 269.

It is however, necessary to emphasize that e\/en'
after sufficient cause has been shown a party is not

- entitled to the condonation of delay in question as a
matter of right. The proof of a sufficient cause 1S .a
condition = precedent for the exercise " of the
discretionary jurisdiction vested in the court by
Section 5. If sufficient cause is not proved nothing
further- has to be done; the application for
. condoning delay has to be dismissed on that ground
- alone. If sufficient cause is shown then the:Court
. has to enquire whether in its discretion it should
- condone the delay. This aspect of the matter
naturally introduces the consideratibn of all relevant

facts and it is at this stage that diligence of the :
party or |ts bona fides may fall for con5|derat|on

The Supreme Court in the case of P.K.R. Ramachandran v
State of Kerala, reported at (1997) 7 SCC 556, has held that
an essentlal pre- reqwsnte of exerC|S|ng d|scret|on to condone

the delay is that the court must record its satusf_actlon that :the

explanation for delay was either reasohable or $atisfa'_ctory._

A;pply"ing the afor'eeaid principles to the facts- of this case, |t may
be nOticed that the respondent had filed a suit_’under the
prOvieions of Order 37 of th_e CPC, based on a cheque of 2100
Which was dishon'oured on account of insuff’icient’funds | An
apphcatlon for leave to defend was filed whereln a defence was

raised that a false complaint was filed agalnst the appellant and
the cheque in question was taken in the police station under
coercion and preSSure. -While on merite there”ris no explanation

as to why after signing the cheque, the appellant did not take
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~any action a"ga'inst:ut_he ré;pondent }“or e_xtracfing-;the cht?que by
_c‘oer.cion' and,'dndu_e‘inf'ldencé. ‘There is a‘lso‘fn'o'e:’xplanation as
to -\/:Vhy the.' counsel did not appear on 102.03'.2010. Théﬁ "
éppl.ication also does n}ot disclose if any action was ini_t‘iated :
agaihsf the lawyer éhd ilf'n‘ot,'why no action was fakéfw. The |
application is 'ndt supported by afﬁdévit_ of earlier counsel, who
. _waslengaged in the matter. The only ihferencé whic_d can bé
dréwn is that the entire burden is being Sh‘ifted: on the earli'e_f‘
'coun‘:s‘el.. Another ground'taken'in the app‘li'CatAi(.)n fo‘r_ the del'ay
in filing 'thé' appeal is bereavement in the family. "“'The’ |
. appli'ca.’tion also does not disclose who had died and v'vhen.,'and'
the t;el.at‘ions‘hip between the appellant and the déCeaded. The
application gz‘ives thef ,irﬁpression t}h'a‘i.: the a:p‘p'li‘c'_‘a'tidh is not bon‘aix. _
| fide and that the appellant has been extrerﬁelyhﬁegligent'and

]

callous-in pursing his matter.

9. While dealing with an application for conddnatidh‘ﬂof delay

unde'r. Section’ 5 of the Limitation Act, the Court must bear in
mind two imlpdrtant considerations; Fi_rstlly,fthe: ‘ex‘pif.atidn' Qj"
limitation for filing an appeal gives rise t'o_"aAr‘Ié_'gaI right to a .
'tdecree-holder' to treat the decree as | binding between the
parties énd this right should not be 'lightly disturbed. Sécohd, If -.
'»suff_icient‘c‘aids'e is s‘vhkon for condonation of delay, the d'eld;';
shduld be c_Onddned. It has 'been repeatedly held by thé
Supréme Court of India that the words “s_ufﬁtvi‘eht' cause” should
receive a Iibéral construction so as to .a'd\)ah(fe sUb-'stantié;‘ii
juét-ice‘. .ln the same breath, it has been held that thé discretion

should be exercised. When there is no negligence or inaction .
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nor want of bona fides impufable to the appellant the Court

. must be satisfied that there was due diligence on the part of the

appellant.

I have'given my _thbughtful consideration to the matter baSed
on the facts of vfhe present case and the anrementiOne_d

judgments 'c-'i,te,d, | am unable to Satisfy that the delay was

| _caus',edvon account of sufficient grounds. I find that no details or

particulars have been plaf:ed on record to show that the delay |
waséqtually on“accvount of négligenée of the lawyer.
In view of above, no grounds are made out. The Va‘pplic’atioh is

dismissed.

'RFA 661/2010
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‘November 15, 2010

‘In view of order passed in the application for condonation of

delay, appeal is dismissed.

- G.S. SISTANL, J.

t
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