" *IN THE HIGH COURT OF DELHI AT NEW DELHI / ) |

M.K. BAZAZ

UOI AND ANR.

GITA MITTAL, |

N CORAM:
‘.- - HON'BLE MS. JUSTICE GITA MITTAL
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& 10986/2009

Date of decision : November 30, 2010
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Through: Mr. R.K. Handoo with Mr. Yoginder

Handoo and Mr. Manish Shukla & Mr. Atul Sharma,
Advocates

VERSUS

....Respondents
Through: Mr. Jatan Singh with Mr. Abhishek

Aggarwal and Ms. Megha Bharara, Advocates.
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KN, THE HIGH COURT OF DELHI AT NEW }D)]EILI[]I][) (7/

+ W.P.(C) Ne.15239/2004 & CM No. 11011/2004

Date of decision: Novembersl), 2010

P.K. KOUL | ' - Petluonel
- Through: Mr. B L. Wah Advocate
VERSUS |
ESTATE OFFICER AND ANR. ....Respondents

Through: Mr. Jatan Singh with Mr. -
Abhishek Aggarwal and Ms. Megha
Bhalala Advocates '

AND o

(2) Writ Petition (Civil) No. 15240/2004
~and CM No. 11013/2004 .

T.K. OGRA S .. Petitioner
' ~Through: Mr. B. L. Wali, Advocate

VERSUS |

ESTATE OFFICER AND ANR.
...Respondents - o
Through: Mr: Jatan Singh with Mr.
Abhishek Aggarwal and Ms. Megha
Bharara, Advocates. = :

AND

(3) Writ Petition (Civil) No. 15245/04
and CM No. 11026/2004

A.K. MUKOO i : . Petitioner
“Through: Mr. B.L. Wah Advocate
’ VERSUS
ESTATE OFFICER AND ORS. . ' ....ReSpohdentsv

. Through: Mr. Jatan Singh with Mr. -
Abhishek Aggarwal and Ms. Megha
Bharara, Advocates.
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AND

4L) Writ Petition (Civil) No. 15246/2004 L }(7
and CM No. 11029/2004 '

M.L.DULLU - ~ ... Petitioner
: ' Through:  Mr. B.L. Wali, Advocate

VERSUS
ESTATE OFFICER AND ANR. - - Respondents
‘ Through: Mr. Jatan Smgh with Mr.
Abhishek Aggarwal and Ms. Megha
Bharara, Advocates. :

AND

(5) Writ Petition (Civil) No. 862/2004
. and CM No. 736/2006

AX. TRISAL - , R . Petitioner
Through:. Mr. Manoj V. Geor ge,
Advocate ‘
- VERSUS |
ESTATE OFFICER AND ANR. Respondean _

Through: Mr. Jatan Smgh with Mr.
Abhishek Aggarwal and Ms. Megha
Bharara, Advocates.

AND -

(ﬁ)) Writ Petition (Civil) No. 15241/2004 .
and CM No. 11016/2004

‘T.S. BALI . ' : . Petitioner
: Through: Mr B. L. Wa11 Advocate
VERSUS
ESTAT]I OFFICER AND ANR. ' ..Respondents

Through: Mr. Jatan Smgh with Mr.
Abhishek Aggarwal and Ms. Megha
Bharr_ara, Advocates.

AND

(7) Writ Petition (Civil) No. 15264/2004
and CM No. 11044/2004

P.N.KACHROO -~ . . Petitioner
' . Through: Mr. B. L Wah Advocate :
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VERSUS o \/\(

ESTATE OFFICER AND ANR. ' ..Respondents
| ‘ Through: Mr. Jatan Smgh with Mr.
Abhishek Aggarwal and Ms. Megha
Bharara, Advocates

AND

(8) Writ Petition (Civil) No. 15279/2004
" and CM No. 11650/2004

C.L.MISRI . | ... Petitioner

Through: Mr. B. L. Wali, Advocate
VERSUS
ESTATE OFFICER AND ANR. - ....Respondents

Through - Mr. Jatan Singh with Mr.
" Abhishek Aggar'wal and Ms. Megha
Bharara, Advocates. -

AND

(9) Writ Petition (Civil) No. 3].56@8/2@@4
aumd CM No. 11@4%/2@04

PHOOLA RAINA _ ... Petitioner

(Wife of late Sh.T.N.Raina) Through: ~Mr. B. L. Wali,
. Advocate
VERSUS |
ESTATE OFFICER AND ANR. © ....Respondents

Through: Mr. Jatan Singh with Mr.
Abhishek Aggarwal and Ms. Megha
Bharara, Adyocates.
AND
(10) Writ Potlluon (Cwﬂ) No. 1’779/2@@4
and CM No. 1557/2006

. TEJ KISHAN - ; ... Petitioner
Through: Mr. Samrat K. Nigam, Advocate

VERSUS

UOI &-ANR. _ : : ....Respondents
- Through: Mr. Ravinder Agarwal, Advocate
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AND
(11) Writ Petition (Civil) No. 2641/2006
& CM NO. 2379/2006

'S N.BHAT o © . ... Petitioner

Through: Mr. Manoj V. George, Advocate °
VERSUS |
UOI AND ANR. * ....Respondents

Through: Mr. Jatan-Singh with Mr. Abhishek
Aggarwal and Ms. Megha Bharara, Advocates.

AND

(]12) Writ Petition (Civil) No. 5681/2007
and CM No. 1@547/2@@7

M.K. TIKOO . ‘ ... Petitioner
: . Through: Mr. R.K. Handoo with Mr.
Yoginder Handoo and Mr. Manish Shukla &
Mr. Atul Sharma, Advocates

VERSUS
. UOI AND ANR. o - ..Respondents
' .. Through: Mr. R. V. Sinha W1th M1 CA.S.
Slngh Advocates
AN]D)
(13) Writ Petiﬁ@n (Civil) No. 7057/2007
and CM No. 13421/2004

C.L. RAINA ‘ . | Pethloner
o Through: Mr Thakur Summlt AdvocaLe
VERSUS -
.UOI AND ANR. o ' ..Respondents

Through: - Mr. R. V. Sinha Wlth Mr A.S.
Singh, Advocates.
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A\I;‘TD o ' »0

(lél) Writ Petition (Civil) No. 2869/2008
' amd CM No. 554@/2’.@08 '

S.N. KAUL - § ' _ ... Petitioner
"' - Through: Mr. R.K. Handoo with Mr.
Yoginder Handoo and Mr. Manish -
Shukla & Mr. Atul Sharma Advocates

VERSUS

UOI AND ANR. ' ..Respondents
‘ - Through: Mr. R. V. Sinha with Mr. A.S.
Singh, Advocates

AN]D

(15) Writ Petition (Civil) No. 8599/2008
and CM No. 16497/2008

KANTIAYANI GANJOO ' ... Petitioner
: o - Through: Mr. R.K. Handoo with Mr.
Yoginder Handoo and Mr. Manish
Shukla & Mr. Atul Sharma, Advocates

VERSUS
UOI AND ANR. ' ..Respondents -
, ' Through: - Mr. R. V. Smha with Mr. A.S.
Singh,Advocates. :
AND

(16) Writ Petition (Civil) No. 8600/2008
and CM No. 16499/2008

HL KOUL . | .. Petitioner
Through: Mr. R.K. Handoo with Mr.

Yoginder Handoo and Mr. Manish
Shukla & Mr. Atul Sharma, Advocates

" VERSUS'
- UOI AND ANR. Réspondehts

- Through! Mr. R. V. Slnha with Mr. A.S.
Singh, Advocates.
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s |
(31'7) Writ Petltnon (Cnvﬂ) No. 8601/2008 .
& CI\/JI NOQ. 165@1/2@@8

VIJAY MAM ' ... Petitioner
- Through: Mr. R.K. Handoo with Mr.
- Yoginder Handoo and Mr. Manish
Shukla & Mr. Atul Sharma, Advocates

VERSUS
UOI'AND ANR. . ' ..Respondents
: Through: -Mr. R. V. Smha with Mr. A.S.
Singh, Advocates
AND

~ (18) Writ Petition (Civil) No. 8641/2009
and CM Neo. 5796/2009

P.L. KAUL - ... Petitioner
: Through:© Mr. Samrat K. Nigam,
" Advocate ' ,
VERSUS
UOI AND ANR. = . o " ..Respondents

Through Mr. R. V. Smha with Mr. A.S.
Singh, Advocates

AND

(19) Writ Petition (Civil) No. 9609/2009
& CM NO. 7654/2009

Y.S. JAMWAL : -  Petitioner

Through: Mr Naresh Thanal Advocate
VERSUS
UOI AND ANR. - . . - ..Respondents

Through: Mr. R V. Smha with Mr. A.S.
Singh, Advocates.

AND .

(20) Writ Petition (Civil) No. 11377/2009
5 . & 10986/2009
M.K. BAZAZ ' . Petitioner
' + Through: Mr R.K. Handoo with Mr.
. Yoginder Handoo and Mr. Manish
- Shukla & Mr. Atul Sharma, Advocates
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" VERSUS | )@
'UOI AND ANR. . ....Respondents.
o ' Through: - Mr. Jatan Singh with Mr.

Abhishek Aggarwal and Ms. Megha o
" Bharara, Advocates

AND

(21) Writ Petition (Civil) No. 11548/2009
& CM NO. 11351/2009

B.L. TAKAROO - o ... Petitioner

Through: Mr. Manoj V. George,
. Advocate ' '
VERSUS
~ UOL AND ANR. o B ;...Resl.)ondents’

Through: -~ Mr. Jatan Singh with Mr.
Abhishek Aggarwal and Ms. Megha
Bharara, Advocates.

AND

(22) Writ Petition (Civil) No. 11488/2000
& CM'NO. 11242/2009

MOTILAL KAUL' o ... Petitioner

Through: Mr. B. L. Wali, Advocate

VERSUS |

]ZSTATE OFFICER, DIRECTORATE OF ESTATES,
NIRMAN BI—IAWAN ' ' .-Respondents

Through: Mr. Jatan Smgh with Mr.
Abhishek Aggarwal and Ms. Megha |,
Bhar ara, Advocates :

AND

" (23) Writ Petition (Civil) No. 11489/2009
& CM NO. 11244/2009
B.L. RAINA | |

: Petluoner
Through: Mr. B. L. Wah Advocate

VERSUS
ESTATE OFFICER . | .Respondents
o Through: Mr. Jatan Smgh with Mr.
Abhishek Aggarwal and Ms. Megha
Bharara, Advocates.
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' o | AND | \f7
(Z24) Wmft Petition (C) No. 11490/2009

& C. M@ No.11246/2009

A.K. GIGOO ‘ ' -~ ... Petitioner

Through: Mr. B. L. Wali, Advocate
VERSUS
ESTATE OFFICER ..Respondents

. Through: M. Jatan Slngh with Mr.
- Abhishek Aggarwal and Ms. Megha
-Bharara, Advocates.

CORAM: _ '
HONMN'BLE MS. JIUST]ICE GITA MIT]FAL
1. Whethel reporters of local papers may be allowed Y,
to see the Judgment? - /C/}

2. To be referred to the Reporter or not?.
" 3. Whether the judgment should be reported in the |
- Digest?

GITA MITTAL, |

1. The instant case is a testimony to éVellts which lead to an
unprecedented ethnic cléahsing' bf a minority Commuﬁi‘ty from
-the Kaéhmir valley on account of the inability of the State to
‘protect them and theii_" property f17om violencé, who, as a result,
were rehcbred homeless. Suc_h_ turmoil was faced by | thé
' mi’n‘oritif community in the state of Jammu & Kashmir after
Deceinbér, 1989, compelling its members to flee home, hearth
and State for bare survival.

These writ -petitions'have been filed by é_ome of such
“displaced persons who were Central Government .emplo3}ees
seeking pro_tectiqq - against forcible eﬁction of che. 'quél"tel"s
occupied by them on thé ground that it is the only roof avaiiable

- to them..
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2. The petitioners .Conten'd that those representing the
Central Go‘ve_rnment in the Kashmir valley, especially those who
were representing the intelligence agencies, para 1ﬁiiita1y and
defence forces as well as the Gox.fernmen'l;,'media became prime .
targets of the militanté to the extent 'that 1isj:_s of suc]ﬁ _personvs
who had to be 'taljgeted were —publishé.d and circulated in the
lo'Calities.. -Family me_mbers and friends of such Go’verhmerlt‘
employees were v'kﬂled and.thleir properties dest.royed fofl. the
message to permeate. As a result, _immediate‘ steps for
évacuation of éuch officials on emergency basis x‘/vere taken by
t_he Government of India in order to at least protect théir lives.

3. The writ petitioners in W.P.(C) Nos. 5681/2007, 2869,

8599, 8600, 8601/2008, 11377/2009, 15239, 15240, 15245,

15246, 862, 15241, 15264, 15279, 15698, 1779/2004,

2641/2006, 7057/2007, 8641, 9609, 11548, 11488, 11489,

11490 & 11491/2009 were shifted from Jammu & Kashmir to

Delhi and posted in the local offices of the central organization

and department where fhey were employed.

4. The facts disclose that all the petitioners (or the person on

whom they were j.'dep.endant as in the_case of Smt. Phc‘)old Raina
Wido-w of'La'te Sh. T.N. Raina writ pétitioner in W.?.(C) No. |
15698/2004) upon being brought to Délhi were allotted
GOVGI‘I_lmel;t acéommodation to 1"eside:i11, not oniy by virtue of
their employment but al'sd their extreme 'need for shél‘ter. These
allottees ‘of 'the- quarters, sup'erannu&ed from service on
differeﬁt dates over the period of time.

5. W.P.(O) No.15698/2004 has been filed by Smt. Phoola

R&ina, widow of Late,Shri T.N. Raina 'Who was a Government

W.P.(C) No.15239/2004 . Page 9 of'157 .
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servant. Shri. Raina' was the allottee of Government
' accommodatlon bearing no. DG 915 Sar011111 Nagar, New Delhl—
23. Whlle st111 in 'service Shri T.N. Ralna unfortunately eXpn ed
. on t11e 4t of’August, 2001. The pet1t1011e1",contends that late Sh.
' TN Raina and family which {ncluded herself were compelled to
'ﬂee' from the valley in cifcumstances identical to those of the
ether petitio,ners. | This petitioner 1S eilrvivillg otl a meager

pe1181011 and she cannot afford any alternate accommodatlon

,6. The petitioner in W.P.(C) No. 5681/2007 evacuated in the
same emergent Conditions is Stated to be afflicted with the _

arkmson S dlsease since hlS retirement. His home in Kashmlr
Sta11ds~ bur1tt. His relative, one Mrs. _Chuni Lal had gone to
retrieve her ]3e10t1gi11gs from Kashmir, but was Shet dead at
point blank range. The petitioner is stated to be Bal"ely
surviving on his pen'sion. He has 1to place to return in his hoﬁle

. state.

7. So far as the petitioner in W.P.(C) No.2869/2008 and his
family are concerned, they were shifted out by the Government
on (acceuﬁt of the pereeption of a serious threat te tlieii* lives. It
is clontended that the mili‘tante_ have burnt the petitioner’s
aneestral home in order to demOnst_rat_e Jth_eir in‘t‘eﬁﬁon of not .
.sparing him. In edditien, they have'stlot' dead his:uncle and wife
tat point blank range. As a re'sult other than the querter- under
occupatlon the petltloner is Wlthout a,ny alternate shelter.

8. 0111"1 P.K. Koul, the petltloner in W P.(C) No. 15239/2004

was a resident of Razdan Kochhaa Bana Mohalla, Habba Kadal
Srlnagal and his entire property in Srinagar has been destr oyed

by the communal riots and terrorlst movements. He clearly .

JW.P.(C) N0.15239/2004 . ' Page 10 of 157
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states_-'l;hat,he has no othér_ house anywhere in India.  This
pefitioner was lastly postéd as the Direétor General with the-
Bordel; Security' Force at R.K. Pura;n, New Delhi.  While in
seﬁicé, this petitiqfler was allotted the premises 10. I—I'~52-,
Sarojini Nagar, Néw Delhi. On 31 July, 2002, the petitioner
suiaerahﬁuatéd ffom service. The ‘allo‘tment. of 'thisi
accommodation in his name was cancelled by a letter dated
27/28"™ August, ZOOZ'W.ith effeét fro:;h 1** December, 2002
ciirecting the beti‘tioner to ‘vacéte the accommodation
immediately and :.116 was informed that on failure to vacate,
action to evict him under the‘Pub'li'c- Premises (Eviction of
-Unauthorﬁ'ed _Occupants) Act, 1971 would be téken. The
respondents also informed the» petitio'l;er tha"c on failure to
va(_:'éte, ,he_'would be liable to pay damage rént @ Rupees 150-
per sq. mtr. for the enf;_ii"e period of over stay. The petitioner
Waé permitted to refaih the ac.cotmmodationfrom 1** December,
2002 to 31St'Aprii, 2003 on pay‘rhent of f;)ul" times of_ the normal
licellée fee for the next two months.

9. ,The petitioner and his family are permanent'resideilts 6f
- the State of J&K and did- not leave 4thei'r .home state voluntarily
but were .driven out of the Sfillagal"' valley. Their household
- goods were looted a‘nd hl01ise was burnt by the terrorists. Oﬂmr
than the one residence, which also-stands destro&ed_ by the
militants in Srinagar, Shri P.K. Koul oWned no otiler property. A
grievance is made.that ’th(_a respon_deﬁts have taken no action for
_the reconstruction of the héﬁses of the.. petitioners and others
like ‘hiﬁl which _weré desfroyed . by. the inilﬁant-s an.d to
rehabilitate them 1"eisﬁ1tir'1.g in a pitiable condition and absence

W.P.(C) N0.15239/2004 : Page 11 of 157
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of any security for them. ConseQuéntly, they are'u'nable to,
return to their oWri homes.
10. In ‘thiS‘ background, the petitioner sﬁbmitted, a
representation dated 24™ March, 2003 seeking permission from
the I‘espélident to retain :his accommodation on payiﬁenf of the
_ eXisting ﬁormal-license fee setting 01_1t the above facts. Despite
permitting retention of accommodation by other sim»ilaﬂy placed
.persons-,- this 1“eQuéS't of the petitioner was mjécted by the letter
~ dated 20“’ February, 2003. The respondent no. 2 further
referréd the case for eviction of the petitioner, treating him as
an unauthorised occupant of public prgamises un_delﬂ‘the Public
Premises (Evict.ion'of Unauthorised Occupa_n_ts) Act, 1971.
11. In these proéeedings,_ the l.fql'low'ing'eviction order dated
- 23™ Septembér, 2003 was péésed against the petitioner which
was \sefved oni him (.-)11 8% November, 2003:- - '
“OFFICE OF THE ESTATE OFFIC—ER AND DEPUTY

- DIRECTOR OF ESTATE (LIT.) DIRECTORATE OF
ESTATES, NIRMAN BHAWAN, NEW DLEHI.

EC/93/AD/Lit/03/T-D
All persons concerned and in particular

Shri P.K. Koul,
. 123, North West Moti Bagh
New Delhi ‘

Whereas I, the undersigned am satisfied for the reasons
recorded below that Shri P.K. Koul is an unauthorized

occupation of the premlses specified in the Schedule'
below :

REASONS :

You have been continuing to occupy the premises
specified in the schedule below even after its allotment
stands cancelled in your name w.e.f. 1.2.03 vide letter no.
TD/283/M-23/96 dated 8.11.02.

- You have failed to prove that you are not in unauthorized
occupation of the instant premises.
Now, therefore, in exercise of the powers conferred on me
under Sub-Section (I) of Section 5 of the Public Premises

W.P.(C) N0.15239/2004 o Page 12 of 157
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(Eviction of Unauthorized Occupants) Act, 1971, I hereby
order Shri P.K. Koul, and all the persons who may be in
occupation of the said premises or any part thereof to
vacate the same within 15 days from the date of issue of
this -order. In the event of refusal or failure to comply
with this order within the period specified above, the said
Shri P.K. Koul and all other persons concerned are liable
to be evicted from the said premises, if need be, by the
use of such force as may be necessary. -
SCHEDULE
123, North West Moti Bagh, New Delhi.

sde
(B.K. Kulshreshtha)
. - ESTATE OFFICER
Date : 23.9.2003
Copy to A.D.-T-D.”
-12.  The petitioner filed | an appeal registered as PPA No.
333/2003 challénQing the said eviction order.

It is contended that the learned Additional Disfricf Judge
mechanicélly dismissed. the petitioner's appéal by an order
dated 10%™ Séptember, 2004 ‘ignoring' the orders passed by the
_Supr‘emé Court and other pr'ecedén:ts, of this. court in respect of
identically placéd.persons, necessitating the presént petition. |

| The sgbmiséion is that the.cancell_ation of the pétitioner's |
allotment by fhé le_’tter dated 27/28t August, 2002; rejection of
‘th.e petitioner’s request by fhe l‘etter__ dated 20“1 of February,
2003; the order of eﬁction dated 237 September, 2003, as well
as the order of the learned AD] dated 10" September, 2004 are
legally not sustainable.

The writ pe’titio-ll laYS' a challenge to -these orders as well
as the non-action of the respondents.

13. The facﬁs 1"ela'.l;ing to .-tl_le othér petitioners in this bunch of
petitiohs are similar and are n‘o't disput‘ed by the respondents.

For the purposes of convenience and clarity, the details of

W.P.(C) No,l-5239/2004 - f Page 13 of 157
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% |

the allotment of 'accommodations wliich were effected in favour -
of the 13e'ti‘tionel"s/the predecessor in interest; the dates. of their

retirement; the status of allotment and particulars of the orders

; VVV‘hiCh_ have been passed against all the -petitioners 'and; are

’ impugned in these writ petitions are tabulated below:-

2

3

I . _ . 4 ) 5 6
. Writ Quarter | Date of Date of | ‘Date of .; Date of
Petition| Allotted | Retireinen| impugned |impugned| - the
No. L of order of | Eviction |impugned:
Allotiee | Cancellati| Order order in
: on of Appeal
. . Allotment oo
WP (C) H-52, - 31.7.2002 131.10.2002 123.9.2003 | 10.9.2004 "
© IN0.15239 | Sarojini ) ' ‘
/2004 - INagar,
' New Delhi .
WP (C) GI-800, 1.7.2002 31.10.2002 123.9.2003 : 10.9.2004
'|N0.15240 | Sarojini ' ' '
- 1/2004 Nagar,
New Delhi | . . K .
WP (C) H-162, 7.5.2002 7.5.2002 25.9.2003 1 10.9.2004
Ne.15245 | Sarojini » S
/2004 |Nagar,
, New Delhi , L .
WP (C) |123/IV,. |30.9.2002 |7.5.2002 |25.9.2003 | 10.9.2004
No0.15246 |North - ' ' ,
/2004 West Moti
.|Bagh, New
Delhi '
WP (C) 499 A, 30.4.2005 |1.9.2004 - [28.3.2005" L
No.862/2 |Sector 3, _ - ' 20.12.2005" .
006 R.K. ' :
' Puram ,
. New Delhi
WP (CY Z-20, , 12.12.2005 |12.12.2005 |31.1.2006 | 31.1.2006
No.1779/ |Sarojini -
2006 Nagar,
- NewDelhi | - . |
WP (C) 1175, 31.10.2001 11.3.2002 18.9.2002 | 10.9.2004°
No.15241 |Sector-1, - : Co -
/2004 M.B. Road, !
New Delhi , . |
WP (C) * |60/9, -128.2.2002 130.6.2002 |[11.7.2003 | 10.9.2004
No.15264 |Sector-1, ' ' ' :
/2004 Pushp
Vihar,
1 New Delhi = ‘
\ |

W.P.(C) No.15239/2004
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3

4

%

1. 2 5 G
| - Wit Quarter | Date of | Dateof | Dale of | Dale of
| Petition | Allotted | Retiremen | impugned | impugned, the
“No.- L of order of | Eviction | impugned
; Allottee | Cancellati|. Order | orderin
, " on of Appeal
. Allotment |
WP (C) " [3/252, "= |30.4.1998 |1.9.1998 |3.3.2004 -
No0.1527 |Andrews
9/2004 °|Ganj, -
New -
r Delhi o o
WP (C) |DG 915, (Allottee [22.1.2002 -
No.1569 |Sarojini |Died while .
8/2004 |Nagar, in service -
S New on .
Delhi 4.8.2001) .
WP (C) |MS/1007, [30.4.2004 |1.7.2004 |25.4.2005| 1.2.2006
No.2641 |Sector S ’
/2006 VII, M.B.
Road, -
New .
- |Delhi : .
WP (C) |Allotted |30.9.2006 23.7.2007 -
No0.5681 |Quarter o -
/2007  .|in Delhi’ ‘
{WP (C) |New 31.5.2007 - -
No0.2869 |Delhi i
/2008 '
WP (C) [New 31.12.2007 10.11.2008 -
No0.8599 |Delhi L
/2008 ., |
. WP (C) |New 31.12.2007 |- - - -
= No0.8600 |Delhi - N
VL _ /2008
WP (C) |[New 31.12.2007 - 110.11.2008 - -
No0.8601 |Delhi ‘ '
/2008 ~ : |
WP (C) [GI-809, [31.5.2008 ~20,4.2009’
1No0.8641 |Sarojini, : ‘
/2009 Nagar, -
S New
Delhi
WP (C) " [880, - 31.7.2008 3.8.2009
No0.1137|Lakshmi- : _
7/2009 |Bai
- |Nagar,
|New
Delhi
W.P.(C) No.15239/2004 )
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P

ot

2 4 J
Wiit . | Quarter | Date of Date of |- Date of | Date of*
Petition | . Allotted | Retiremen | impugned | impugned the ‘
No. ' i of - ‘order of | Eviction imgugﬂedi
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Petitioners’ contentions ' : L '%

14. In these writ petitions, the petitioﬁers have all coiitended
that they are permanent residents of Jammu & Kashﬁir and
have no desire ‘whatsoever fo reside in Delhi. However, on -
account of the prevailing éil_".cﬁmstances and the iilability of the
Government to- sécufe their lives and properties in their home
state, tliey. are unable- to return Vto.the state. Their properties
.and oﬁly homes in the valley 'liave' either been destroyed or
occupied. - |

15. " Passage .of time .also has brought ‘no change in. the
conditions pre'izalen‘t in the stéite of Jammu & Kas_lnhif. -‘The
petitioners i‘emain unable to.return' to theii“_ own homes.

- 16. Mr. R.K:Handoo, .Mr.- B.L. Wali and M1 Samr.at'Nigam,
learned ‘counsels appéaring for the peti't1011ers; with all the
vehemence at their Comma_nd, have urged that tlﬁe status of the
petitionefs standé 1"educéd "tQ ‘that of ‘refugees’ in their own
coun‘t'ry with nowhere to go and .no support at all-from the stajte,
the only diffefeﬁce being that instead .of being dis}ﬂéced to
~another country, the petitioneré stand. evicfed within their own
- country.

17. The petitiol}(_al“s have contended that 4discretion. a1.1d power
is vest_ed'in the ;"esjﬁondellts under SR 317—B—25 of the All'otment
of the 'fnéovernment Residence (Generél Pool in Delhi) Rules to
permit any person to .occupy public prer'nises.. In:stances-ha\}e
been cited -'of the respondents periﬁitting _‘other peréons
including identically ~diéplaced Kashmiris to- occupy public-
premises. It is Complaiiled that the respbndents have unfairly

failed- to consider the special circumstances so far. as the
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petitioners are concerned and have discriminated against them.

- The writ petitioners thus assail the failure of the respondents to

exercise the discretion vested in them to permit the petitioners
to Con‘tinue to occupy the quarters, in accordance with law on

the g*rouﬁd of arbitrariness.

18. The submission is that the -refusal of the respondents to
" permit the petitioiiers to retain the allotment on .payment of

"normal license fee is illegal and results in violation of the

constitutional rights of the petitioner as well as the
constitutional and publi¢ law obligations, 1"espon;sib_ilities and
duties of the respondents. .

A19. It is submitted that in the given circumstances the
petitioners cannot be c.le"emed to be in. ’u1iauthorised occup.a'tion’ :
f(?l" the purpbses of the application of the Public Premises
(Eviction of Unauthorised Océupants) Act, 1971. The

petitioners contend that the respondents were constitutionally

mandated to protect their 1"ight to life under Article 21 of the

C01lstitut1011 of India and having failed to do so, were bound to
ensure’ the right to shelter -of the pétitioners, which is an
essential concomitant ‘th‘éreof. - In this backgrouﬁd, the
pé’titiqne;rs Challenge inaction qua the rights of the petitioners;
the legality and validity Qf the cancellati.o.n of the allotments of
the Q'Llarters; as well as the proceedings and all orders under

the Public Premises (Eviction of Unauthorised Occu’p‘anf:s) Act,

1971. It-is contended that the respoﬁdents have ignored all

relevant material in initiating the proceedings 'against the

petitioners, passing the impugned orders.
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Respondents contentions ' ' — . W

20. Mr. Jatan Singh, lle,ariled Standing Counsel for the Union
of India and Mr. R.V. Sinha, learned counsel for the respondents
' chalienge the \_féry m'aintain'ablility of thése_ writ petitions. It is
Cbntended that thé public _preinises were alldtf_ed to employees
- of the 'Governnient by virtue of their employment. Such_
relationships having come to an end on superannuation/demise
of 'thé government servant, learned counsels strongly urge that
the petitioners liave 10 right at all to con‘ti_nue to occupy the
official accommodation after (their retirement.. It is further
urged that'the petitioners have no right or entitlémen‘t to any
accommodation from the responde‘nts; The submission is that
the décisions against the petitioners are in accordance w'ith the
provisions of the Agt of 1971 and judicial precedents on-the

subject and cannot be faulted on any legally tenable grounds. -

Material pleadings

21. Before examining tl_lese submissions, learnéd counsel for
______ the petitibners have drawn ‘at'tentio.n to the petitioner's
pleagﬁngs in g_roﬂndé A to H K L & M ofl We (C)
No.15239/2004 P.K. Koul Vs. Fstate. Officer and the

respondents response thereto which deserves to be usefully

considered in extenso and reads as follows:-

Pleadings.  in  the WP (C) | Pleadings in counter affidavil
No.15239/2004 '

Grounds o
“A. Because the Hon'ble Supreme
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,‘,'/91_.

Court __of India. in__ S.L.P.
No0.7639/1977 - Shri LIL. Koul &

“That the contents of Grounds (A

Ors. Vs. State of  J&K & Qrs. has
considered the question regarding
the possession of the accommodation
of the similarly placed employees
arnd. -adjourned the matter sine die

1and . till the Supreme Court decides

the matter finally, the Respondents

cannot dispossess - ‘the Petitioner |

from theé premises in question.
Vide order dated 26.8.1997 the
Hon'ble . Supreme Court of India in

the- said case passed the followmg

orders:
“List this matter on a regular day.
after six weeks. -

In the meantime, Mr. P.P. Rao
will ascertain from the State Govt. as |

to whether the petitioners can be put
back to their respective houses
owned by them in the Kashmir Valley

and - can . ensure protection of the |

persons as also their property. To
facilitate that venture, the petitioner's
counsel will give to Mr. -Rao the

‘| address of each petitioner where he

would expect to be shifted.”

Again vide order dated 28.1.1998
taking into consideration of" the

following - orders .adjourning the
matter sme die and continued the
stay -

continue. The petition to be activated
on mentioning by Counsel for the
State of Jammu and KaShIl’lll as and
when the . _

Pleadings ‘in  the WP  (C)
No.15239/2004 '

State is in a position to assure the

return . of the petitioners to ‘their |

respective homes- in the Kashmir
valley and ensure their safety and
personal property.”

Copies of the aforesaid orders of.

the Hon'ble . Supreme Court dated

26.8.1997 and 28.1.1998 are annexed
herewith - as annexure herewith as

AdJourned sine die. Stay to

to H) are matter of recmdl
need no Cummenﬂss
XXX

‘| present ©  situation the - Hon'ble |
Supreme Court of India passed the

Annexure P-5 & P-6 respectively.

- W.P.(C) No.15239/2004
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B. Because the Ld. ADJ has not even
considered that.the Hon'ble Tribbumnal

in ‘OA No0.2378/2002 - Tej Kishan
Vs. Union of India & Ors. has gone
|inte the issue and .directed the
Responidents to allow the Applicant
therein to  retain the  Govt.
accommodation pending decision in
SLP (Civil) No.7369/97. A copy of the
aforesaid order of the Ld. Tribunal
dated 30.12.2002 is annexed
herewith as Annexure P-7. '

€. Because the Ld. ADJ has failed to
appreciate that’ Petitioner being a
Kashmiri migrant whose house in
Kashmir was burnt and destroyed by

Pleadings in counter affidavil

“That the contents of Gr@umﬂs (A

the militants, he has no place to go.

to H) are matter of record,

He is, therefore, compelled to stay at

need no comments.

his Govt. ‘accommodation allotted to
him - till the normalcy in Kashmir
valley is restored and he c¢could go
back to his State one day and rebuild
-and reoccupy his destroyed house.
However, the Respondents in a most
'|-callous, unconcerned and mechanical
manner turned down the request of
the Petitioner.

.D. Because the Petitioner has the
Fundamental Right to live which is
guaranteed to him under the Article

XXX

21 of the Constitution of India and|

which Right includes the Right to
Shelter also.

E. Because the Petitioner cannot go
back to the Kashmir Valley, his place
of origin because his life is in danger
in the - valley on account of the
ongoing militancy in the State of ] &
K and also because his own house in
Srinagar was burnt/destroyed by the
militants and he has no other Shelter
anywhere in Indla

Pﬁ@adﬁlws | i the . WP (C)
No.15239/2004.

| F.  Becau$e the Petitioner with his

W.P:(C) No.15239/2004
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meager income received as pension
cannot take an alternate private
| accommodation in Delhi where he can
live with dignity alongwith his family
members. His pensionary income .is
not even sufficient to buy food
material for his family members.
has no other income whatsoever. - -

G. Because unléss the _Respondent
No.1 namely, the Ministry of Urban

Development who is the nodal agency |

to ensure. proper shelter to the
citizens of India provide suitable

accommodation to the Petitioner and |.

other similarly . placed. Kashmiri
migrants at affordable price and in
easy  installments, no . retired
Kashmiris can acquire a house . of

their own and move to the same. The

Respondents have of their own and
move to the - .same. The
Respondents have not taken any

positive action in this direction so |

that the Kashmiri migrants are
rehabilitated properly and with
dlgnnity : _

HL. Because_'in the face of the

peculiar circumstances and abnormal-

conditions prevailing in the State of
Jammu and Kashmir, employees of

- | the State of J & K were granted relief |,

by the Hon'ble Supreme Court of
India on humanitarian considerations
| and on the basis of equality.

XXX

XXX
‘K. -Because the right ‘to the

Petitioner to have a shelter does not
cease to exist just because he has
| retired from the Government service.
His right to continue to stay in the
present accommodation or in . an
alternate accommodation ‘to be
| provided. by the Respondents cannot
be taken away till his safety 'in his
own State is ensured and his own
‘house in Srinagar is renovated: or re-
bullt

He

16.That in response to the
contents of para K of ground, it
is submitted that the petitioner
was allotted Government
accommodation subject to
allotment rules while he was in.
service. He was entitled to retain
the Government Quarter- only

during his service period and the |
-allotment

has. been cancelled
consequent upon his retirement
from service after giving him

W.P.(C) No.15239/2004
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Pleadings - im t]lne" WP (©)

L. Because the

No.15239/2004 -

Directorate of
Estates .are allotting general pool
accommodation not only to the
serving Government employees but

also to various other cateqgories of

employees who have nothing to do

with "government service. ~ The

employees working in the office of the

political parties,. journalists, freedom |

fighters, artists, etc. are also allotted
general pool accommodation. The

‘Petitioner belongs to special category
-| of displaced  Kashmiri Pandits and |

they also deserve special treatment in

the ‘matter ‘of providing
accommodation as in the case of the |-
aforesaid non-governmental
categories. ‘ :

M. Because the Ld. AD]J has failed to
consider the facts that the
Respondents has the power to relax

concessional period of ~four
months. Further retention
thereafter for a maximum period
of four months on medical
grounds as per rules has already

| been availed by him.

17.That in response to the
contents of para L of ground, it is |
submitted that.the allotment of
Government quafter is made as
per the rules and policy laid down
by the Government. '

18.That the content of para M of
the Ground needs no comments
for want of knowledge.

the Allotment Rules in respect of any
person and in .respect of any
accommodation. According to SR

1317-B-25 of the Allotment of

Government - Residences (General
Pool in Delh) Rules, 1963, the

‘Government -have ‘the power to relax

the Allotment Rules which is
reproduced as under:-

“8R.317-B-25: The Government may

for reasons to be recorded in writing

relax all or any of the provisions of |

the Rules in this Division in the case

of any officer or residence or class of |
‘ offiqers or type of residences.”

However; the petitioner is a |-
retiree and qettmq POost 1"eL11c11'
pension.” :

W.P.(C) No.15239/2004
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22. The above mnarration would show that the respondents

~ admit the correctness of the factual submissions, rights claimed

and entitlements of the petitioners in these grounds of the writ
petition. -

Nature of rights involved in these petitions

Constitutional guarantees

-23. Before proceeding to examine the Cllaliellge laid by the

“petitioners, it is essential to examine the right of the petitioners

which is involved. | Article 19(1)(e) of the Constitution of India
states that all citizens shall have the 1"igh‘t to reside and settle in
any ‘part of the territory of India. Article 21 on the other hand

states that no person shall be deprived of his life or personal

- liberty except according to procedure established by law. -

24. The petitioners question the jurisdiction and legality of the

respondent’s actions and threat to forcibly evict them from their

only shelter in purported exercise of statutory powers utilizing

_the process pres.cribe‘d' under the Public Premises (Eviction of

Unauthorised Occupants) Act, 1971 (hereafter referred to as the
’Public 151“e111ises Act, 1971"). |

25. In 1995 (2) S’LR 72, P.G. Gupta Vs. State of Gujarat &
Ors., the Supreme Court held that food, ghil@ and clothing are

the minimal human rights. The court reiterated its earlier

expansion Qf the right to residence and settlement by again-

' holding thét, it is a “fundamental right under Article 19(1)(8)
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and it is a facet of inseparable meaningful right to life under
Artlcle 21” of the Constitution of Indla

26. Fundamental 11ghts are guaranteed to the citizens of lndla
,under part III of the Constltu-tlon of India. In (19@6} 2 5CC
549 Clzzamell SMJ@JI & 015 Vs. State of U.P. & Anr., the

Supreme Court held that the rlqht to shelter is a fundamental'

right available to every citizen of India. It was also read into the
right to life guaré11feed under Article 21 of the Conétitu‘ti@‘ﬂ to-
make it more meaningfull. In péra 8 of the judgment, the couit
suCcillctly eet out the nature of the right and the mandate on the

state as follows:-

“8.  In any organised somety, right to live as a
human being is not ensured by meeting only the
animal needs of man. It is secured only when he is
assured of all facilities to develop himself and is freed
from restrictions which inhibit his growth. All human

rights are designed to achieve this object. Right fo
live gquaranteed in any civilised society implies the
right to food, water, decent environment, education,
medical care and shelter. These are basic human
rights known to any civilised society. All civil,
.political, social and cultural rights enshrined in the
Universal Declaration of Human Rights and
‘Convention or under the Constitution of India cannot
be exercised. without these Dbasic human rights.
Shelter for a human being, therefore, is not a mere
protection of his life and limb. It is home where he
has opportunities to grow physically, mentally,
intellectually and spiritually. Right to shelter,
therefore, includes adequaie living space and
decent structures, clean and decent surroundings,
sufficient light, pure air and water, electricity,
sanitation and other civic amenities like roads. etc. 50
as to _have easy access to fhis daily avocation. The
right te shelter, therefore, does not mean a mere
right to a roof over one's head bufl right to all
the infrastructure necessary to enable them o
live and develop as a fuman being. Right to
shelter when used as an esseniial requisite [o
the right to live should be déemed to have been
gquaranieed as a fundamental right. As is
enjoined in_ the Directive Principles, the State
should be deemed to be under an obligation to
secure it for its citizens of course subject to its
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economic budgeting. In a democratic society as a ?7
member of the organised civil community one should

- have permanent shelter so as to physically, mentally
and . intellectually equip omeself to improve' his
-excellence as a useful citizen as enjoined in .the
Fundamental Duties and to be a useful citizen and
equal participant in democracy. The ultimate object of
making a man equipped with a right to dignity of .
person and. equality of status is to enable him to
develop himself into a culture being. Want of decent
residence, therefore, fiustrates the very object of
the Constitutional animation of right to equality,
economic _ justice, _ fundamental _ right _io
residence, dignity of person and right to live-.
itself....... i (Emphasis supplied)

The Apex Court unequivocally -declared tllat all' the elvil,.
political, social and culfural rights enshrined in the Universail
Declaration of Huinan Rigllts and Convention, 1948 or under the
Comnstitution of India cannot be exercised Witllout, in'ter. alia; the
basic human rigl1t of shelter. |
27. The right to shelter as an -esseﬁtial .0011co1nitent. of the

'fun'dament‘al right te life. was also pressed by the pavement
.dwellers in tl1e pronouncement reported at (1997) 17 5«’,’6 121
AIMMedabad M mumpa] Cor; p@r&tmzm Vs. Na Wﬂb KIMM Gulab
'K]Mﬂ & 015 The l\/lu1nc1pal Corporation of- Ahmeclabad was
coinplaining agamst encroachmenf and oceulaatloll of
pavements in the urban l1m1ts of Ahmedabad by the pavement
dwellers (resporldents therein). The court was conCern'ed- with
the plea of violation of vfundamelltal rights of the.pavemen't
dwellers under Article 19(1)(e ). and 21 of the Consmu‘mon of
India and their entltlement to-shelter. The summauon by the
Coult Pplacing rellance on the several precedents on the subject

throws light on the very quest1011 which has been raised herein
. : N
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also. After reiterating the principles in- earlier judgments, the

observations of the Supreme Court read as follows:-

“13. Socio-economic justice, equality of status
and of opportunity and dignity of person to foster

- the fraternity among all the sections of the

society in an integrated Bharat is the arch of the
Constitution set down in its preamble. Articles

39 and 38 enjoins the State to provide facilities

and opportunities. Articles 38 and 46 of the
Constitution enjoin the State to promote welfare
of the people by securing social and economic
justice to the weaker sections of the society to

‘minimise inequalities in income and endeavour

to eliminate inequalities in status. In that case, it
was held that to bring the Dalits and the Tribes
into the mainstream of natlonal life, the State
was to provide facilities and opportunities as it is
the duty of the State to fulfil the basic human
and constitutional rights to residents so as to
make the right to life meaningful. In Shantistar
Builders. v. Narayan Khimalal Totame AIR 1990
SC 630, arother Bench of three Judges had held
that basic needs of man have traditionally been
accepted to be three-food, clothing and shelter.
The right to life is guaranteed in any civilised

‘ society. That would take within its sweep the

right to food, the right to clothing, the right to

decent environment and '~ a reasonable.

accommodation to live in. The difference

‘between the need of an.-animal and a human

being for shelter has to be kept in view. For an
animal, it is the bare protection of the body; for a
human being, it has to be a suitable
accommodation which would allow him to grow

in every aspect-physical, mental and intellectual. -

The surplus urban-vacant land was directed to
be used to provide shelter to the poor. In Olga

Tellis case (supra), the Constitution Bench had

considered the right to dwell on pavements. or in
slums by the indigent and the same was
accepted as a part of right to life enshrined
under Article 21; their ejectment from the place
nearer. to their work would be deprivation of
their right to livelihood.”

XXX XXX XXX

" It would, therefore, be clear that though mno

| e

‘person has a right to encroach and erect
structures or otherwise on footpath, pavement or -

public streets or any other place reserved or
earmarked for a public purpose, the State has
the Constitutional duty to provide adequate

facilities and opportunities bV distributing 1ts
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wealth and resources for settlement of life and
erection of shelter over their heads to make
the right to life meaningful, effective and fruitful.
Right to livelihood is meaningful because no one
can live without means of this living, that is the
means of livelihood. The deprivation of the right
to life in that context would not only denude life
of effective content and meaningfulness but it
would make life miserable and impossible to live. .
It would, therefore, be the duty of the State

- to provide right to shelter to the poor and
- Indigent weaker sections of the sociely in

fulfilinent of the constitutional objectives.

XXX . XXX XXX

25. Article 19(1)(e) of the Constitution provides .
to all citizens fundamental rights to travel, settle
down and reside in any part of the Bharat and
none have. right to prevent their settlement. Any
attempt in that behalf would be unconstitutional.
The Preamble of the Constitution assures
integrity of the nation, fraternity among the
people and dignity of the person to make India
an integrated and united Bharat in a socialist
secular democratic republic. The policy or
principle should be such ‘that everyone "should
have the opportunity to migrate and settle down
in any part. of Bharat where opportunity for
employment or better living conditions are
available and, therefore, it would be
unconstitutional and impermissible to prevent
the persons from migrating and settling at places
where they find their livelihood and means of
avocation. It is to remember that the Preamble is

the arch of the Constitution which accords to

every citizen of - India socio-economic and
political justice, liberties, equality of opportunity
and of status, fraternity, dignity of person in an
integrated Bharat. The fundamental rights and
the directive principles and the preamble being

trinity of the Constitution, the right to residence

and to settle in any part of the country is assured
to every citizen. - .......... The right to life
enshrined under Article 21 has been’ interpreted
by this Court to.include meaningful right to life
and not merely animal existence as elaborated in
several judgments: of this Court including
Hawkers' case, Olga Tellis case and the latest

Chameli Singh's case and host of other decisions

which need no reiteration. Suffice it to state that
right to life would include - right to live with
11uman dignity. As held earlier, right to residence
Is _one ' of the minimal human rights as
fundamental right. Due to want of facilities and -
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opportunities, the right to residence and M/O
settlement is an illusion to the rural and urban

poor. Articles 38, 39 and 46 mandate the state,
.as its economic policy, to provide socio-economic

. justice to minimise inequalities in income and in

- opportunities and status. It positively charges
the State to distribute its largess to the weaker
sections of the society envisaged in Article 46 to
make socio-economic  justice a _ . reality,

~meaningful and fruitful so as to make the life
worth living with dignity of person and equality
of status and to constantly improve excellence.”

(Emphams supplied)

2.8. The petitioners are facing threatened forcible eviction

" from the only shelter they know W111c11 was allotted by the

responclents, either to them or the person on Whom they were-

‘dependant. If compelled to vacate without 'provision of an

“alternative, the 1nev1table consequence is, that the petitioners

would be rendered homeless.

29, Itis obvious that the present petitions raise an important

aspect of right to shelter of these displaced persons under
Article 19(1")(e) and which has been declared by the Suioreme

Court to be an integral and essential part also of their right to

- life, guaranteed as a fundamental right under Article 21 of the

Constitution of India. In the several binding judicial'preCedents '
1loticed hereinabove, the Sﬁpreme Court has further held that
such violation may also adversely impact and violate the right to
occupation and pi“ofessi.on under Article 19(1)(g) of the
Constitution of Iridia Wwhich is the other basic human rigllt of the
petitioners lihextri'cably involved in the installt case.

International perspective -~ con Veﬂtzozzs norms; quiding
QJ nciples and their aDD]wabJ]JtV to present case

30.  So far as right to adequate housing and its protection is

concerned, there is no specific domestic legisletion on the issue.
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In the aforenp;ticed prolnounce‘ments the Sﬁpreme Court hasM.\
been of the view that such right can also be sourced as a basic
human right under the international human rights law.

31. This court has had occasion to examine the source of the

- 1*igi1t to housing, ‘shelter and protéction | against forcible
»ev_ictions by‘residents' of Jhuggi Jhopri clusters (hutments.) in the

o judgmenis dated 14% Juiy,.' 2006 in W.P.(C) No. 5007/2002
'1"ep01 ted at MANU/DE/9327/2006 entltled ]&gdmlﬂ vs. DDA

and also the pronouncement of this court dated 11% Febmary,

2010 in W,P, (C) No. 8304/2009 SMdama Singh & Ors. Vs

Government of Delhi & fmr. with connected writ petitions.
In this'regavrd,» in these judgment$ as Wéll reference was made
to the folioWiﬁg internationai & 1eglona1 Covenants and
~declarations on the right to adequate housing Wthh declare

‘that provision. of ho_usmg as Well as the protection agamﬂ
. forced eviction is the unequivocal responsibility of the stateé :-

(1)The Universal Declaration of Human R/quﬂm, 1948
makes the following statement:

“Article 25.1

‘Everyone has the right to a standard of living
adeduate for the health and well-being of himself and his
family including food, clothing, housing and medical care
and necessary social services, and the right to security in
the event ~of unemployment, sickness, disability,

- widowhood, old age or other lack .of livelthood in
circumstances beyond his control.”

(i1) The International Convention on the Flimination

of All forms of Racial Dzscumumfwﬂ 1965 contains
the following : '

~“Article 5 ‘g

‘In  compliance.” ‘with-. the fundamental
obligations laid down in article 2 of this
- Convention, States Parties undertake to
prohibit and-to eliminate racial discrimination
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‘in all its forms and to guarantee the right of
everyone, without distinction as to’ race,
colour, or- national or ethnic origin, to

"~ equality before the law, notably in the
enjoyment of the following rights : '

XKKX

- (d) Other civil rights, in particular

XXXX | '

(i) The Tight to housing.”

(iii).. Article 11 of the International Covenanit omn

Economic, Social and Cultural Rights adopted by the
General Assembly of the United Nations on the 16™ of

December, 1966 further codifies the right to housing and"

- states thus :
“Article 11

/- “1. The State Parties to the present Covenant.
recognize the right of everyone to an adequate
standard of living for himself and his family,
including adequate -food, clothing, and
housing, and to the continuous improvement of
living conditions...........” =~ '

India has signed and ratified this covenant and is thus a

state party to it.

~ (iv) PartII of t'h,e PDeclaration of Social Progress and
Pevelopment, 1969 states thus : ’

_ _ “Social progress and development: shall aim
b - at the continuous raising of the material and
: spiritual standards of living of all members of
society; with respect for and in compliance
- with human rights and fundamental freedoms
through the attainment of the following main
goals: ' o

XXXX

Article 10()

The provision for all, particularly persons in
low-income groups and- large families, of
adequate housing and community services.

(v) P'aljt IIT Section (8) of the Vancouver Declaration
of Human Seittlements, 1976 mandates as follows :
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~“III Guidelines for Action . o o \/{ﬁ
XX

8. Adequate shelter and services are a Dbasic
human right which places -an’ obligation on
governments to ensure their attainment by all
people, beginning ~with direct assistance to the
least advantaged through guided programmes of
self-help and community action. Governments
should - endeavor to remove all impediments-
hindering attainment of these 'goals. Of special
importance-is the elimination of social and racial
segregation, inter alia, through the creation of
better balanced ~communities, - which Dblend
different social groups, occupation, housing and- -
amenities.” -

The Recommendations for National Action in the
Vancouver Declaration contams inter alia also
the following :-

A, Sét‘tlemellt Policies & Strategies

Preamble, Point 3

The ideologies of States are reflected in their
human settlement policies. These being powerful
instruments for change, they must not be used to

- dispossess people from their homes and their land,
or to entrench privilege and exploitation. The
human settlement policies must be in conformity
with the declaration of principles and Univer sal
Declaration of Human nghts "

(vi) Alucle 8.1 of the ﬂeclaratmm on the RJZ@]M to
D@V@I@mmeﬂt 19836 also states-that:

“Article.8 :
1. States ‘should undertake, at the national

~level, all necessary measures for the:
1"eahzauon of the right to development and
shall . ensure, inter-alia, equality  of
opportunity for all in their access to basic
resources, education, health services, food, °

housing, employment and the fair dlstrlbutlon
of income..

-(vil)  The above obJectlves were also reinforced the

declaration made in the Intermational Year of the
Homeless in 1987 by the United Nations when it

spoke of this rlght of all individuals in the followmg
terms:
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“a real home...one which provides protection '\X\/\
from the elements; has access to safe water
“and sanitation; provides for secure tenure and .
personal safety; and within -easy reach - of
centres for employment, education and health
" care; and is at a cost which people and soc1eLy
- can afford.”

(Viii) On the issu'e of forcible evictions, the General
‘Comment 7 dated 20th May 1997 on the right to
adequate housing (Article 11.1 of the Covenant
Forced Evictions) by the Cominission on Economic,
- Social _and  Cultural Rights is important and is
extracted hereafter : '

“(1) In its General Comment No. 4, (1991),
- the Committee observed that all persons
should possess a degree of security of tenure
which guarantees legal protection against
forced - eviction, harassment and other
threats. It concluded that forced evictions are
prima  facie incompatible  with  the
requirement of the Covenant............... ‘

(2) The international community has long
recognized that the issue of forced evictions'is a
serious one. In 1976, the United Nations
Conference on Human Settlements noted that.
special attention should be paid to "undertaking
major clearance operations should take place
~only when conservation. and. rehabilitation are
not feasible and relocation measures are made.
In 1988, in the Global Strategy for Shelter to
the Year .2000, adopted by the General
' Assembly in its resolution 43/181, the
“fundamental obligation (of Government) to
protect and improve houses and neighborhoods,
rather than damage or destroy them” was
‘recognized. Agenda 21 stated that “Deople
~ should be protected by law against unfair
eviction from their homes or land”. In the
Habitat - Agenda Governments committed
themselves to “protecting all people from, and
providing legal protection and redress for,
forced evictions that are contrary to the law,
taking human rights into consideration; [and]
when evictions are unavoidable, ensuring, as
appropriate, that alternative suitable solutions
are provided”. The Commission on Human
Rights has also indicated that “forced evictions
are a gross violation of human rights "
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() Annexure:] of the Report of the  Special \)\<
Rapporteur on Adequate Housing lays down some
basic principles and guidelines on development based
evictions and displacement. It provides the guidelines
on relocation of the displaced which read as follows :

“52. The Government and any other parties
responsible for . providing . just
compensation and sufficient alternative

- accommodation,  or restitution  when
feasible, must do so immediately upon the
eviction, except in cases of force majeure. At a .
minimum, regardless of the circumstances and
without discrimination, competent authorities
shall ensure that evicted persons or. groups,
especially those who are unable to provide for
themselves, have safe and secure access to: (a)
essential food, potable water and sanitation; (b)
basic shelter and housing: (c) appropriate
clothing; (d) essential medical services; (e)
livelihood sources; (f) fodder for livestock and
access to common property resources
previously depended upon; and (g) education
for children and childcare facilities. States
should also ensure that members of the same
extended family or . community are mnot
separated as a result of evictions.

XXX

55. Ideniified relocation sites must fulfil the
criteria for adeguate housing according to
international human rights law. These include:

(a) security - . of - - tenure; -
“(c) affordable housing:

(d) habitable housing providing inhabitants
with  adequate space, protection from cold,
damp, heat, rain, wind or other threats to
health, structural hazards and disease vectors,

and ensurmg the physical safety of occupants;
XXX “

(d) No affected persons, groups or communities
shall suffer detriment as far ‘as their human
rights are concerned, nor shall their right to
the continuous improvement of living
conditions be subject to infringement. This
applies . equally to host communities at
resettlement sites, and affected persons,

.groups and communities subjected to f01ced
ev10t1011

XXXX
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32.

57. Rehabilitation policies must include
programmes designed for - .women and
marginalized and vulnerable groups to ensure
their equal enjoyment of the huwman rights to
housing, food, water, health, education, work, .
security of the person, security of the
home, Tfreedom from cruel, inhuman or
degrading treatment, and = freedom - of
movement. ~

58. Persons, groups or communities
. affected by an eviction should not suffer.
detriment to their human rights, including
their right to the progressive realization of the
right to adequate housing. This applies
equally to host communities at relocation
sites.” '

'(Emphasis’ supplied)

The UN Committee on FEconomic, Social and.

Cultural Rights -in May, 2008, .‘ in its Concluding

Observations on India, called upon the Indian government

particularly to address the issue of rising - homelessness,

including the need for disaggregated data on the homeless. In

the observations 1"é1atiﬁg to India as a state party, it specifically

stated as follows:-

“30. The Committee is concerned about the lack of
a national housing policy, which particularly addresses
the needs of the disadvantaged and marginalized

individuals and groups, including those living in slums’

who are reportedly growing in numbers, by providing

them with low-cost housing units. The Committee also . .
- regrets that sufficient information was not provided by

the State party on the extent and causes of
homelessness in the State party. .

The Committee also requests the State party to
provide, in its next periodic report, detailed information
on homelessness in the State party and the extent of
inadequate housing, disaggregated by, inter alia, sex,
caste, ethnicity and religion. '

70. The Committee urges the State party to address
the acute shortage of affordable housing by adopting a
national .strategy and a plan of action on adequate
housing and. building or providing low-cost rental
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housing units, especially for the disadvantaged and low
income groups, including those living in slums. In this

connection, the Committee reminds the State party o

of its obligations under Article 11 of the Covenant

- and refers to its General Comment No. 4 on the

right to adequate housing (1991) o guide the
Government's housing policies. The Conunitiee

- also requests the State party to provide, in its next

periodic  report, . detailed = information o1
homelessness in the Stateé party and the extent of
Inadeguate housing, disaggregated by, inter alia,
sex, caste, ethnicity and religion.

71. The Committee recommends that the State
party take imunediate measures ito effectively
enforce  _laws _and  regulations  prohibiting
displacemenit and forced evictions, and ensure
that persons evicted from their fivmes and lands
be provided with adeguate compensation and / or
offered alternative accominedation, in accordance

“with the guidelines adopted by the Committee in its
. General Comment No. 7 on forced evictions (1997). The

Committee -also recommends - that, prior to
implementing development and wurban renewal
projects, sporting events and other similar -activities,
the State party should undertake open, participatory
and meaningful consultations with affected residents
and communities.. In this connection, the Committee
draws the attention of the State party. to its General

Comment No. 4 on the right to adequate housing

(1991) and further requests the State party to provide
information in its next periodi¢ Teport on progress

. achieved in - this regard, including disaggregated

33.. The above narration would show that the international
covenants and instruments refer to basic human rights. All of
them have recognized right to shelter as a basic human right,

essential for survival. It needs no elaboration that the concept

statistics relating to forced evictions.”

of human 1"ig1its emanates from the ancient doctrihe.of_ natural
rights based on hatural law. The éxperiences of the Post-
Second World War which brought forth the International
Chartefs and Conventions leading to ‘the emergence of the
present day -hulﬁan righfs. The first'doctllllellted use of the

expression ‘human rights’ is to be found in the Charter of the
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United Nations, adopted on 25”"Jl.me, 1945. ThisCharter was of

course not binding but stated that it was only an ideal to be

later de&zeloped. By édopting the Universal Declaration of

Human Rights in December, 1948 the UN General AssembDbly
took the concrete étép of fdrmalisihg _the,variousw human rights.
“This was followed by the Intemational Bill of Rights. The
deficiency in the binding nature of thé deélaration Was removed

by the U.N. General Assembly by adopting on 16™ December,

1966, firstly, the CQVenan_t on Civil ahd Political Rights which

formulated - 1égé111y enforceable rights of the individual and,

secondly, the Covenant on Economic, Social and Cultural Rights
which was addressed to the states to implement them by

legislation. These covenants came into force in December, 1976

after ratification by the requisite number of member states.

India is a party to both these ‘ covenants which were

adopted on 16% December, 1966 and bind this country.

..34. The abdve narration .shows that homelessness may 1"esul't'
from s'everall-.cau.ses including naturalv disasters; development'
projects,‘ écon-omic deprivation as well és human rights
violations. International law terms persons who stand displaced

ffom their countries as “refugees” and 1"Ie'cognize‘s that they are

entitled'to protection fro'm being returnéd to places Wllei"e their

(s

lives or freedom could be threatened.
35. At the same time ’thére‘ are Agrowinlg instances
internationally of persons ‘and even communities who are.
compelled to Aabal‘.ldon homes on account of threat of Imminent
~violence or stand forciblyuevicted by ‘use of violence and

compelled to relocate to other places even .’W'ithill their own
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country. | They cannot 1"etuf11 to their homes wiflﬂn ‘the
* boundaries of their 6W_I1 countries in the face of the continuing
thr’eat' of p_ersecu"cibn anc\l daﬁgér to ﬂleir properties.A Such
: pefsons caﬁhot.b_e termed as.”refugees” as described b_;y learned:
'C‘ounselsk for the p-etitio'ners. In international p"arlance, persohé
- compelled to relo(.:ate. within the bbundaries of their own
countries stand- categorised as : ";iz'ﬂztéﬂzza]]y Diéplaced
Persons’ (abbreviated as ‘IDP's hereaftér).

36.- The present pe‘titioners along x./vith' several other families,
have been compelled to relocate 'Wi’ililill India. and would
therefore fall uh_def the category of such internally disp_laced_
persons ('IDPs’) who have.received either insufficient or no
. protection by the State, from or dufing their persecutiog

- 37. Except tha‘_c IDPs are forced to flee from thieir,homes to
another location With their own country, refugees and IDPs
appear to be similarly situated. | -'However, international
covenants respect the principle of non-interference with the ’
internal politics Qf. one COU__I’ltl"y; and Aconlsequently 'fllere exist no
" international conventions relati'ngf to IDPs. | |

38. The United Nations High Cblnlnis-sio,lle;“ for Refuéees has
recognised that ‘thé IDPs also face the same problems as
i_nternationa_l refugees and requiré to be treated with dignity by
their own gdverﬁments with full resiaect given to their_baéic
human rights. | | |

39. In this regdrd, a guiding document has been framed by
Framncis Denge, the'repr,eseﬁtative of the Secretary General of

the United vNations on Internal.DisplacedAPersons, in 1998

Wh_ich is titled as “Guiding 'Priﬁciples on Internal
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' Djﬂdu&’&ceﬂzeﬂzi" which was pres_en'ted to the UNCHR. -The S/D
éomxﬂission in a unanimously adopted resolution took note of

these priﬁciples which addrese.the specific needs of interlially

. displaced persoﬁs\ worldwide elld 'i'dentify rights and guarantees:
relevant to the 151"otecti011 of persons frem forced diéplace1ne11‘e

end to .theii".protection and assistance during displacement as‘ :
well as during return or resettlement and 1"einteg1"etion. The

‘introduction to these Guidelines defines “Internally Displaced

Persons” (‘IDP’s) in Clause 2 as follows :-

2. For the purposes of these . principles, internally
displaced persons are persons or groups of persons who
have been forced or obliged to flee or to.leave their
homes or places of habitual residence, in particular as a
result of or in order to avoid the effects of armed conflict,
situations of generalized violence, violations of human
rights or natural or human made disasters, and who have

" not crossed an internationally recognized State border.”

40 So. fal -as housing of IDPs is concerned these guldehnes
ConLam Lhe followmg 1mporta11t provisions :-

“Principle 3

1.National authorities have the primary duty and
responsibility to provide protection and humanitarian
assistance to internally displaced persons within their
jurisdiction. . .

2.Internally displaced- persons have the right to
request and to receive protection and humanitarian
assistance from these authorities. They shall not be
persecuted or punished for making such a request.

XXX

Principle 7
Prior to any decision requiring the displacement of
persons, the authorities concerned shall ensure that
all feasible alternatives are explored in order to avoid
dloplacement altogether. Where no alternative exist,
- all measures shall be taken to minimize dlsplacement
and its adverse effects.
2.The authorities undertaking such displacement
shall ensure, to the greatest practicable extent, that
proper accommodation is provided to the displaced
persons, that such displacements are effected in
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satisfactory conditions of safety nutrition, health and .
hygiene, and that members of the same family are

: not separated.

3.If displacement occurs in situations othel than
durlng the emergency stages of armed conflicts and
disasters, the followmg guarantees- shall be Comphed
with :
(a)A specific de0151on shall be taken by a State
authority empowered by law to order such measures;
(b)Adequate measures shall be taken to guarantee
to those to be displaced full information on the

- reasons and procedures for their displacement and,

where applicable, on compensation and relocation;

(c)The free and informed consent of those to be
displaced shall be sought;

(d)The authorities concerned shall endeavour to
involve those affected, particularly women, in the
planning and management of their relocation;

(e)Law enforcement measures, where required,

~shall be carried out by competent legal authorities;

and
(DThe 1"1ght to an effectlve remedy, including the

review of .such decisions by appropuate judicial
authorities, shall be respected.

Principle 8 .

Displacement shall not be carlled out in a manner
that violates the rights to life, dignity, liberty’ and
security of those affected

XXX

FPrinciple 14
1.Every internally chsplaced person has the right to

liberty of movement and fr eedom to choose his of her

residence.

2.In particular, 111ter11a11y dlsplaced persons have

the right.to move freely n and out of camps or other
oettlements '

XXX

Principle 15 :
Internally displaced persons have:

(a) The right to See]f safety in aﬂ@mer part of
the country:

(b)The right to leave their country,
(c)The right to seek asylum in another country; and
(d)The right to be protected against forcible

return to or resettlement in any place where

their life, safety, Ilbeﬂv and/or health would be

at risk.

XXX
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Principle 1 8 ‘
1.All internally displaced persons have the 11qht to
an adequate standard of living;

2.At  the minimum, regardless of  the
circumstances, . _and _without . discrimination,
competent authorities shall provide mt@umﬂ’v
displaced persons with and ensure Savf@ ACCESS

) 4[“@

(a)Esséntial food and potable water;
(b)Basic shelter and housing:
(c)Appropriate clothing; and

(d)Essential medical services and sanitation.

3.5pecial efforts should be made to ensure -the full - -

participation of .women in the. planning and
distribution of these basic supphes

XXX

FPrinciple 21
1.No one shall be arbitrarily deprlved of pr operty

‘and possessions.

2.The property and possessions of internally
displaced persons shall in all circumstances. be
protected, in particular, agamst the following acts:
(a)Pillage;

(b)Direct or 111dlscr1m111ate attacks or other -acts of

violence;

(c)Being used to shleld m111ta1"y operations or :

objectives;
(d)Being made the object of 1ep1 isal; and
(e)Being destroyed or appropriated as a form of
collectlve punishment.
roperty_and possessions _left. b@lﬂﬂzd by

im t@l nally displaced persons should be protected

against destruction and arbitrary and zz]leqal

- app_mmzatloﬂ occupation or use

XXX

Principle 25 . _
1.The primary duty and responsibility for
providing humanitarian assistance to internally

displaced pers’«msl fies with national authorities.

XXX

Seciion V Prmwp]es relating t@ f@tmm
resettlement and rein tegration

-Principle 28

1.Competent authorities vae the primary
duty and responsibility to establish conditions,

as_well as provide the means, which allow

internally  displaced persons. (o  return

voluntarily, in Sﬂfetn .azﬂd with dignity, to their
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Dhomes or places of habitual residence, or to

resettle voluntarily. in anpother parit of the

country.  Such authorities shall eéndeavour to

facilitate the reintegration of returned or resettled

internally displaced persons. -

2.Special efforts should be made to ensure the full

* participation of internally displaced persons in .the
planning and management of their -return or

resettlement and reintegration.

Principal 29

1.Internally displaced persons who have returned
to their homes or places of habitual residence or wheo
fave resettled in another part of the country
shall not bé discriminated against as a result of
their having been displaced. They shall have the
right to participate fully and equally in public affairs
at all levels and have equal access to public services.

2.Competent authorities have the duty and
responsibility to assist returned and/or resettled
internally displaced persoms to recover, to the
extent possible, their property and possessions:
wihich they lefi behind or were dispossessed of
upon their displacement, When recovery of
such property and possessions is not possible,
competent authorities shall provide or assist
these . persons _in __obtaining appropriate
compensation or another form of just
reparation.” ' ‘ :

41. Tlte United Nations Charter thus -establishes the
oblig‘atiotl upon member nations to pi*omoté the key human
'-1 [ights. The Umvel sal Declaration of Human nghts 19438 thouqh
not a treaty but is a declaration pubhshed by the General
Assembly of the United Nations and is the primary document
which is concerned with the listing of the rights. It affirmatively
lays 'doW11 the common standards of achievement for all peoples
and all nations. It lconsequently has an effect’ Wthh is sumlal to
a tr eaty Further every nation Who is a 51gnatory to the
aforenoticed Interna’tionel Cevenant on Economiq Social.and
Cultural Rights ('ICESR') must refrain I:from acts which V\AfouldA

_defeat the ebject and ‘purpese of the covenant. The preamble to
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“the ICESCR estabhshes that “the ideal of free human beings S\/\
enjoying £1 eedom from fear and want can only be achleved if
conditions are created whereby everyone may enjoy his
economic, social and cultural rights as well as his civil and
political rights”. | | |

Article 11 of this covenant emphasises that the state
parties '1"ecogniseé the'right of- every person to an adequate -
| standard of livillg which include adequate houéing and
'contmued 1111p1"ovement of living Condltlons The 1"1ght for
people to be free from want is the very foundation of the
ICESCR.
47. “The international human rights law thus establishes a
legal obligation for ensuring minimum welfareguara_ntees. ~'The'
Cénvention's, treatieé and declarations 'aélwell as the guiding -
principles m'anifegf fhe international c‘onsensus .thét every
~ hation h'a's ‘a duty to ensure and prdvide these gualfantees
including, inter élia she_lter and basic general ‘a_ssistance to .
evefy person on its soils.
43. The aforenoticed international qonvéntions which exist
as well ~as the Guideline Principles for IDPs therefore
recognize that shelter and housing is a ba_sic huméii right of
every individual which is the bare minimum to be provided to
internally displaced personé

These Priﬁciples also emphasise all rights of displaced
~ persons and caste a mandate on 'thé national authorities
Co'nce'rnedAOf their priinary duty._and' responsibility to provide
protection and hu_m'anitlarian assistance to internally disi)lacéd

persons within their jurisdiction which includes their right to
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safety as well as protection against forcible return and Sg

- resettlement in a place where their life, safety, liberty and or

health would be ensured. The -Guiding Principles have' b‘eén
(?volved aftér an elaborate consultative process. '

44.  Before proceediﬁg any further, it is‘necessary to examine
the ‘bindingness of,the‘ above lpl*illcipleé on the courts.in India.

The extent, manner and applicability of International

Conventions and treaties in interpretation and expansion of

rights, Tiave been authoritatively considered and are well settled
by a catena of bihdil_lg precedents of the Supreme Court. In the
authoritative pronouncemént reported at JT2Z2008(7)5C11,

20@3(9)5&4@@5@ Eﬂtertazmmeﬂt N@twmlf (_lfzzjzdzza) Md Vs.

Super Casseilte Iﬂdustnes Ltd. the Supreme C_ourt traced

the evolution "of the jurisprudence on the issue under

- consideration in paras 48 to 54-which may usefully be extracted

and read as follows:-

“48. Beginning from the decision of this Court in
Kesavananda Bharati V. State of Kerala
MANU/SC/0445/1973 . AIR 1973 SC 1461, there is
indeed no dearth of case laws where this Court has
applied the norms of international laws and in particular
the international covenants to interpret domestic
legislation. In all these cases, this Court has
categorically held that there would. be no inconsistency
in the use of international norms to the domestic
legislation, if by reason thereof the tenor of domestic law
is not breached and in case of any such incomnsistency,
the domestic leqislation should prevail.

In Iaqdlsh Saran and Ors. v. Union of India |
MANU/SC/0067/198O : (1980) 2 SCR 831, it was
observed: ' '

"It is - also well-settled that
interpretation of the Constitution. of
India or statutes would change from
time to time. Being a Iving organ, if
is ongoing and with the passage of
time, law must change. New rights
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may have to be found oul within the
constitutiondal scheme. - Horizons of
constitutional law are expandinq "

- 49." In - the aforementloned judgment, this
Court referred to a large number of decisions for the

] G o e e

purpose of treaties and conventions. Yet again in

Indian Handicrafts Emporium and Ors. v. .Union .of

India MANU/SC/Q.640/2003 : AIR 2003 SC 3240, this
Court considered the Convention on International

- Trade in Endangered Species (CITIES) ard applied the

principles of purposive constructions as also not only
the Directive Principles as contained in Part. IV of the
Constitution but also Fundamental Duties as contained

'in Part IVA thereof. Referring to Motor General

Traders and Anr. v. State of Andhra Pradesh and Ors.
MANU/SC/0293/1983 : (1986) 1 SCR 594, Rattan Arvya

and Ors. v. State of Tamil Nadu and Anr. -

MANU/SC/0550/1986 - : (1986) 2 SCR 596 :and
Synthetics and Chemicals Ltd. and Ors. v. State of U.P.
And Ors. MANU/5C/0595/1989. : AIR 1990 SC 1927,

i this Court held:

“There cannot be  any doubt
whatsoever that a law which was at one
- point of time was constitutional may be
rendered unconstitutional because of
passage of time. We may note that apart
from the decisions cited by ‘Mr. Sanghi, -
.recently a similar view has been taken in
Kapila Hingorani v. State of Bihar
(supra) and John Vallamattom and Anr
v. Union of Indla (supra).”

'50. These judgments were referred to in the

decision of Liverpool and London S.P. and I Asson. Ltd.
v. M.V. Sea Success I and Anr. MANU/SC/0951/2003 -
(2004) 9 SCC 512, wherein this Court observed that as
no statutory law in India operated in the field,
interpretative changes, if any, must, this be
made having regard to the ever changing global
scenario. Liverpool also referred.for the proposition
that the changing global scenario should be kept
in mind baving regard to the fact that there does
not_exist any primary act touching the subject
and in absence of any domestic legislation to the
contrary. Concurring with the said decisions, it
was _however opined that the same could not
miean that it restricted the jurisdiction of the
Indian High Courts fo interpret the domestic
legislation strictly according to the judge mad@
law.

51. Liverpool and London S.P. and I Asson. Ltd.
(supra) has been followed by the Supreme Court in a
plethora of cases inter alia The State of West Benqal

- V. Kesoram = Industries Ltd. & Ors.
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-MANU/SC/0038/2004 : (2004) .2 66 ITR 721(SC). In
Pratap Singh v. State of ~Jharkhand and - Anr.
' MANU/S€/0075/2005 : 2005 Cril] 3091 wherein this
Court directed to interpret the Juvenile Justice Act in
light of the Constitutional as well as International Law
operating in the field. (See also Centrotr ade Minerals

g/)

and Metal Inc. v. Hindustan Copper Limited

- MANU/SC/8146/2006 :.(2006) 11 SCC 245 : State of

Punjab; State of Punjab and Anr. v. Devans. Modern

Brewaries Ltd. and Anr. MANU/SC/0961/2003: (2004) .

11 SCC 26 and Anuj Garg and Ors. v. Hotel
Association of India and Ors. MANU/SC/8173/2007

~ AIR 2008 SC 663:

52. However, applicability of the Internatlonal '

"Conventions and Covenants, as also the resolutions,

etc. for the purpose of interpreting domestic statute

will depend upon the acceptability of the Conventions
in question. If the country is a- signatory theireto
subject of course to the provisions of the domestic law,
the International .Covenants can be utilized. Where
International - - Conventions = are  framed  upon

undertaking -a great deal of exercise upon giving an -

- opportunity of hearing to both the parties and filtered

at several levels as also upon taking into consideration

- the different societal conditions in different countries :

by laying down the minimum norm,.as for example, the-

ILO Conventions, the couirt would freely avail the

benefits thereof. Those -Conventions to which India -
- may ot be a signatory but have been followed by way
of enactment of new -Parliamentary statute. or -

amendment .to the existing enactment, recourse to

. International Convention is permissible,

45.

53. " This kind of stance is_reﬂecte_d from the
decisions  in PUCL V. Union  of India

MANU/SC/0274/1997 . AIR 1997 SC 1203, John .

Vallamattom v. Union of India MANU/SC/0480/2003 :

~ AIR 2003 SC.2902, Madhu Kishwar v. State of Bihar

MANU/SC/0468/1996 : AIR 1996 SC 1864, Kubic
Darusz v. Union of India MANU/SC/0426/1990 : 1990
Cril] 796, Chameli Singh _v. State of
Swaminathaswami Thirukoil MANU/SC/0441/1996

(1996) 1 SCR 1068, Apparel Export Promotion Councﬂ
V. AK: Chopra MANU/SC/0014/1999 : (1999) 1 LLJ

- 962 SC, Kapila Hingorani v. State of Bihar

MANU/§C/0403/2003 : (2003) III LIJ 31 SC, State of
Punjab and Anr. v. Devans Modern Breweries and Anr.
MANU/SC/0961/2003. -+ (2004) 11 SCC 26 and
Liberpool & London S.P. & I -Asson. Ltd. v. M.V. Sea
"Success I MANU/SC/0951/2003 : - (2004) 9 SCC 512.”

.Wi_th regard to the application of International

following principles in para 47 of the judgment :-
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“In" " interpreting the domestic/municipal laws,
this court has extensively made use of InLernatlonal
law inter alia for the following purposes : :

(i) - As a means of interpretation;

(ii)  Justification or fortification of a stance

taken;

(iii) - To fulfill spirit of international obligation

' which India has entered into, when they
are not in -conflict with the existing
_ domestic law; '

(iv) To reflect international changes and reﬂect'

the wider civilization; :

(v) To provide a relief contained in a covenant,

but not in a national law;
(vi) To fill gaps in law.”

46. In AIR 1997 SC 3011 Vishaka and others Vs, State of

- Rajasthan and Others, the Cdurt was concerned with a writ

petition filed for pr eservation and enforcenient of the righL to

gender equahty and fundamental rights of Working women

‘,undei Articles 14, 19 and 21 of the Constitution of India

Section 2 of Protection of Human Rights Act, 1993 and the

entiLleinents of Working women under the Convention on

Elimination of All Forms' of Discrimination Against Wo1nen;
There was no specific domestic legislation on the subject. With

regard to.the importance and applicébility of international

" conventions and treaties, the court held as follows -

“7. In the absence. of domestic law occupying the
field, to formulate effective measures to check the evil
of sexual harassment of working women at all work
places, the contents of International Conventions and
norms are significant for the purpose of interpretation
of the guarantee of gender equality, right to work with.

. human dignity in Articles 14, 15, 19(1)(qg) and 21 of the
Constitution and the safeguards .against sexual
harassment implicit therein. Any International
Convention not inconsistent with the fundamental
rights and in harmony with its spirit must be read into
these provisions to enlarge the meaning and content
thereof, to promote the object of the constitutional
guarantee. This is implicit from Article 51(c) and. the
enabling power of the Parliament to enact laws for-
implementing the ' International Conventions and
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-norms by virtue of Article 253 read with Eniry 14 of
the Union List in Seventh Schedule of the Constitution.
Article 73 also is relevant. It provides that the
"~ executive power of the Union shall extend to the
matters with respect to which Parliament has power to
make laws. “The exécutive power of the Union is,
therefore, available till the Parliament enacts

legislation to expressly provide measures needed to.
curb the evil.”

| 47. In - (19@9) I sCC 759 Apparel Export PF@M@M@M
C@lzzﬂza] vs. ALK C]mpra also the Sup1 eme Court was dealing
W1th the case of sexual harassment at the place of work which
vitiated the- working env1ro11ment and observed that the
1nte111at1onal 1115trume11ts cast an obhgatlon on the Indian State -
to gender sensitise its laws and that the courts are under an.
obligation. to see’ thal; the message of the international
instrurnents 1s not allowed to be drowned. The Supreme Court
egaill emphasisedv that the courts must never forget the core
principles -embodle_d 111.. 'International Conventions and
Instruménﬁ_ aldd reiterated the above principles. |

| '4l8. In (2003) 6 SCC 1 Kapi]a Hi@g@r@ﬂi Vs. State of
Bihar, the Apex court stressed on the inlportance of lrespecti-‘ng.
International Treaties and _Conventlons while interpreting the
Constitution and domestic law so as £o effectuate the recognised
rlghts and observed as follows-

“47. 1t is also well settled that a statute should be

~ Interpreted in the light of the International Treaties and

‘Conventions.  In Chairman, Railway = Board . and

Ors. v. Mrs, - Chandrima - Das - and

Ors. MANU/SC/0046/2000 : 2000CrilJ1473 this ‘Court
stated the law thus:- ‘

- "24. The International Covenants and
Declarations as adopted by the United Nations
have to be respected by all signatory States
and the meaning given to the above words in
those Declarations and Covenants have to be
such  as would help in effective
implementation of those  rights. The
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applicability of the Universal Declaration
of Human Rights and the principles
,Mzze/:/"e@f may have to be read, if need be,
infe t]w damestw yuﬂspnzdemce '

49.  As noticed abex}e, right ’eo resideﬁce and to settle in any
part of the country is'assured to ev'ery' citizen as a fundamental
right.uﬁder Artiele 19(1)(e) of the Constitution of Indie. (Ref':
1997 (11) SCC 1271 Ahmedabad Mmﬁcipal Cmp@raﬁ@ﬂ VS.;
Nawab Khan Gulab Khan .& Ors.) The right to shelter sp’rings
from this right and has been coneidefed to be an integfal part

-for a me_aningful eﬁjoyment of Tight to life under Ai"ticle 21 of

the Constitutioh_ of India. (Ref.: 71995 Suppl. 3 SCC 456 : AIR

¥

1996 SC 1 24 U.P. .AE.V'&S Evam Wlmslpaﬁshad & Aﬂzﬁ Vs. "

Friends Co-operative Housing Society Ltd. & Anr.)

50. In the instant case also there is no .specific domestic

legislation at all for internally displaced persons. As noticed

Ahereinabove, there are also no International Conventions.
governing rights of such persons. It is now an accepted rule of
judicial construction that regard must be had to international

_conventions, norms and guiding principles for construing

domestlc law when there is no mconslstency between them and

_ the1e is a void in the domestic law.

51. It is noteworthy that‘ there is nespecific law, rule,
1“e.gulation or instrument provi'ding forl treatment of IDPs or
*settmg out any - minimum standalds for 'theirf protection,
rehablhtauon and relocatlon The Guiding Principles on
Internal »Dlsplacement reiterate the : Very right to shelter
ConsUtuuonally guaranteed and recogmzed as a basic humdn

right in the 111te111at10na1 mstruments These Guldehnes thus
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consolidate and fiihl gaps in nation,al’_ and-iiitei"iiafioiial law é)
relating to .su.ch displaced persons | They also prov1de a
- valuable benchmark for What must . be ensured as pait of the -
basic human rights security of such persons and would guide
' conaderation of the rights of the present petitioners.-
52.. It has been observed by: the Supreme Court in (2003’} i)
sCC 1 Kapila ngoraﬂl Vs. Srazze of B_Iz]]iar ~ that
'1ndisputab1y, the state parties to the International CovenanL on
_ Econolnic Social & Cultural Rights were to take appropriaLe
-steps to ensure realisa'tion of this thought. -So far as the presen't
case is concerned, this covenant specifically states theriglit of |
everyone to an adequate standard of living including liousiiig.
53-. | The rules laid down and right f r‘ecognised‘ in | the 
a‘forenot_iced conventions as well as the Guiding Principles
would bind the present ‘adjudicatiOn also in ﬁlie light, of the
following principle laid down in. Entertainment Nefwork
(supra) :- |

- "b4  Furthermore, as regards the, question where

the protection of human rights, environment, ecology

« and other second generation or third-generation

rights is involved, the courts should not be 1oaihe to

‘ 1efer to the International Conventions "
04. "The petitioners are members of the larger group from
then coniniuniiy Which stands forcibly evicted from one parL of
the country rendering them homeless and resourceless. _They
- are Wifhorit resources at the place of tiieir relocation and are
faced with the threat 'o'f forcible ~eviction from Lhen
accommodation. By way of these Writ petitions the petitioners

seek proteci,ion and enforceinent of their fundamental right to

life. which includes shelter. The international conventions
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recognise shelter as a basic “human right.  The Guiding

Principles reiterate the same rights and responsibilities of the

state so far as IDPs-are Concerned. Consideration of the

petltloners rights, therefore would necessar11y 1nvolve ensurlng

the obJectlves and dec1a1 ations 1nade in the above international

" instruments espec1a11y those endorsed by India reiterated by the.

Guiding Principles for IDPs.

The Proz,‘ectjon of H zém ain B.z’a]z ts Act, 1993

55.  The issue in the instant-case has' another dnnension to it
which is of importance.‘ In discharge of the obhgatlon undet

the 1nternat10na1 covenants, India promulgated an or d1nance'

appointing commissions and courts for the protectlon_ of human

rights. - This ordinance was replaced by the Protection of

Human Rights Act, 1993 was. promulgated on 8_511 January,
1994 to provide for the constitution of the national and state
human rights commissions and human rights courts for better

protection and for "1natters"_connected therewith or incidental

thereto. ‘Human n’cr]zts’- are defined in.'clause (d) of snb-section
(1) of Section 2 | as the ’JjglztS»J"e]a»tzng Lo fzfe ]J’berly equality
aJJd dfgzuty of the individual guaraﬂteed by the Conszfztutzon or
embodzed in t]Je [JJteuzatJOJJa] C'ovenaﬂts aJJd enforceable by
courts in India'.

The eXpressmn Jzztematzonal covena]zts’ is also deflned to.

include the two covenants adopted by the General Assembly on

1 6tll December 1966 and such other covenants and conventions

adopted by the General Assembly of the United Natlons as the

Central Governlnent may specify by not1f1cat10n - The

enforceablhty of the several rlghts recognlsed under the
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International Covenants, therefore, stands recognized by}hisé?
legislation in India. The said Act was made by the Parliament
'hav'ing regard: to tlle.'cllallging »sociél realities‘ and ‘growing.
concern in IIndia' about issues relating to 11;1111_&11 righ‘ts with a
view of bringing _aboﬁt greater a‘cciouritability and tfansparency
’111 enforcemenf of the laWs- of the nation.
| 56. It is essential to note that in fact no new right is being
created, 1"ecoglqizéd of -reiterated by the international
instl;uments or the said guidelines. The right to shel'tér of every
péréon has been recognized as an essential concomitant of right
to life under Article 21 of the Constitution of India. It would
clearly be covered u11dei" the definition of a ‘human right’ under
Section 2(1)(;1). of the Protection of Human Rights Act, 1993
-which includes 1"ig11t relating to life, liberty, equality and digllity.
The right to shelter, an essential part of right to iife, would-
therefore' also be a statutqrily 1“ecoglliz'ed'fig11't_ under Section
2(1)(d) of the Act of 1993 _ahd enforceable 'aé such also. |
 The preéent peﬁtioﬁers, as peréons displaced from their
homes and state, by way of these writ petitidns are thus,
‘« ) seeking enfoi*cemeht of such right to shelter.
57. The above discus’sion would show that state COU_I‘tS. are
| bou’nd to use international human rights covenants, which also
.s.,tand incorporated\ into the Protection of I—Iuinan ARig:l_l‘ts -Act,
1993, as a pillar of support for the riglits récognised thereby
and to ensure the 1"eQuisite assisi'ance_as -Well as _ac_ceés to
shelter as a positive riérht so that the bare minimum for those Ain '
need is enabled. The petitio’neré assert sué_h rights in the.

challenge laid in these writ petitions.
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Q __ Whether the statutory provisions of Public Premises

(Eviction of Mmum@rised -Occupants) Act, 1971 whiclh

would have . Mie effect of defeating the c«msﬁwﬁ«mﬂ

rights O’f the ,Uetlatwﬂers, could be Vﬂlldly Invoked against

mem”
58. On behalf of the respondents it is urged that the

allotment of the quarter to the petitioners (or their

predecessors) stands Cancelled . They are therefore in-

unauthm 1sed occupation of the Government accomrnodation and

~ ‘therefore hable to be evicted under the provisions of the Public

Preinises (Eviction' of Unauthorised Occupants) Act, 1971. The
submission. is- that the proceedings taken by the respondents
and the orders passed. against the petltioners were justified and
are in accordance with law.

59. v' On the otheér hand, the petitioners have urged that even in
their Wildest dreams, they had never env1saged a situation when
they would not be in a p081tion to reside in their own homes
after 1et11 e1nent On account of grave threats to the1r safety,

the petitioners have been prevented from returning to their

' homes The petitioners are not res1d1ng in Delhi on account of a

desire not to return to the valley or to perpetuate residence in
Delhi, but for reasons totally beyond control of these jﬁétition’ers.

The writ petitioners have stated that their homes in Kashniir

primarily on account of the 111abihty of the respondents to
protect the same. They do not have adequate.rneans'to acquire

any property in Delhi. It is the petitioners contention that the
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' pension admissible to .tlléln does not enable them to afford
.,1"ented' accommodation of acquire ,théi‘r 0W11 houses. The
. petitioﬁers have submitted that the respondents have permitted
Similérly ‘lsitua'ted: persons to continue in the allotted
-accoﬁnno,dation. Rel‘iancé is also placed on orders of the
Supréme .Court, this Court and -the Central Administrative
Tribunal also -pro.hi'bitin.g eﬁction ‘I'of éiniilarly'placed 'perhsons
from allotted accommodation.

In this background the petltloners assail also the fallule
.to consider their 1"equests to the respondents to . exercise
dlscretlon vested in Lhem under the Allotment of Govelnment
:Readences (General Pool in Delhi) Rules 196u to permlL the
. petitioners to continue to occupy 'the allotted premises. It is
urged that ‘thié refusal was disériminatory, _afbi"tl"aly and has
failed to éonsider the relevant circumstances.
60.  Itis contended by the petitioners that in these facts, they
are not in unautho_rizéd occupation of the quarters aﬁd that the
’1"esp011d_e11ts _could not have taken recourse to proceedings
~under the Publié Premises Act, 1971 which would h‘.ave the
effect of. ousting them and their .fémilies from their only
residence without taking stéps of making 'provision of
" reasonable alternatives. The -contention is that the entire
actiqn 'takel,n by 'th_e respondents and implementation of the
threat of 4forcible_ évic'tion- would result in violation of the
fundamenﬂ‘tal and 4basi_c human rights of the petitioners and,
theréfor is unconstltutlonal withotit jurisdiqtion and

comple tely ille gal.
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~61. 50 far as the conditions which were in existence in the

Binding judicial precedents

state of Jammu & I<a$111njr, thfa resforation of normalcy and the
.‘Circ'umstances 11_1 which they are occupying these _quar.ters' are
Concérned, 1"eliancé has.,beéll p_l.a'ced- bﬁr.the petitioners 'oAn the
proceedings‘ a11d orders passed in se‘veral» similar céses prior
h.ither'to which have been | complétely ignbred by the
respondents. Attention is drawn to t;hé'orders of the SMpJf”@m@
Court of India in SLP (. C) No.7639/1 999 Shri ],L Koul &
| Anr. Vs. State of Jammu & Kas]ﬁnir & Ors. Shri J.L. Koul .,&
the other petitioners in this case were Kashmiri pandits who
were employees of the State Government and being State
Go_vernmen,tx sefvants, had been . allotted residen‘tiai
accommodations in Jammu between 1989-90. | Their houses in
‘the vailey were either destroyéd, or -bqrﬁt dowﬁ by 1ﬁiii‘tants.'
Even though they had retired from sérvice,v these petitioners
N -Wére permitted to fe‘tgin the governm‘ént acbommodations- in
Jammu for safety reas.o.ns; Such a stei) was considered
.1ieCessa1”y and _iﬁevitable by the -State Govefnment‘ as the
atniosphere was 1ot Qongeniél for thé appellants 'to’retu.rn to the
.vallevy;, more so when they had losf their respective houses.

62. It aﬁpears ‘_that .other state government employees
| ‘awaiting allotment of officialiaccor'nmo.dation, éould not 'get the
same - for the reason thét‘ these rétired persons continued to
occupyi the ’official accommodation. They filed a writ petition
befo;re the High Court bf Jammu' and Kashmir complaining
~against the failure of the' State GoVerﬁmen't to provide them

. with o'fficial. accommodation. A learned Single Judge of the High
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Coul"t of Jammu & Kashmir had. allowéd the writ petition and 7
passed a j_udgment on 24% jailualfy, 1997 directing eviction of all
thése 1581"80113 who had éeaéed to be gével"lllnent éewéll'ts for
any reé_sqﬁ but were still océupying the state accommodation.
The learned S.ing.le Judge had also directéd that the persons who
- were not in. gbvemmen’c service but 1;ec1uired deernnient
accommodation because of securityireasons,i should be tried to
be accommodated within‘ one complex so that their security is
| ensured, reducing the burden on the state Wh;'iCh would have to
~ incur lesser amount for their security.

63. - For the reason that the state go&emme:nt was attempting
to evi(;t these occupants without providihg them with alternative
accoml’nodations, a challenge was laid j;o the judgment of the
Single Judge datevd the 24" of January, 1997 by a letters patent
appeal. This appeal was dismissed by the Division Bench ].aly a,
j'ﬁd'gm'ent. | dated 14‘ih March, '1997, howgver,. givihg an
opportuility to the appellants to approach tlie appropyiate
authority for relief. In this background, these persons led by
Shri J.L. Koul,‘filed the abqve special \leave petition before 'the '
'Supréme Court. - On a.éonéiderétion of the 1j1atter, an interim
order ordér dated '115h April, 1997 Wé;S-'lDa.SSGd by the court
dir'ec'ting thé state gove'mme_nt to maintaih statué quo 1"eg'arding
'the possession of the property.

64. Mr. R.K. Handoo, learned &:é)unsel for the petitioners has

referred to certain orders passed by the Supreme Court of India

In the said petition. On 26™ August, 1997, the Supreme Court
had required counsel representing the State of Jammu &

' Kashmir to ascertain from the State Government as to whether
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' the petitioners can be put back in to the houses owned by 'I;hemé’ﬁ
in the Kashmir Valley and to ensure protection of their persons
as also their properties. .

65. . The case was thgregft’elj_;yaké_n up by the Supreme Court

on 2.8“1 [anuary, 1998 wheﬁ the Supreme Court took notice of
the 1ﬁassépr‘e of Kashmirf?andits in che Kashmir Valley which
" had taken place a few days prior to the heariné and recorded
the following order :-

- “This order is being made in the backdrop of a
massacre. of Kashmiri Pandits which took place a
couple of days ago in the Kashmir valley. ‘

Adjourned sine die. - Stay to continue. The petition to
be activated on mentioning by counsel for the State of
Jammu and Kashmir as and when the State is in'a
~position to assure return of the petitioners to their
respective homes in the Kashmir valley and ensure
their safety and personal property.” : :

" (Underlining supplied)
- 66. Itis -noteworthy that the Supreme Court had also passéd

an order on 3“" December; 2'008 (in Shri J.L. Koul & Om@m

vs, State of &K aforenoticed) dilfectillg the respondent-state
to frame a I"ellabilitat1011 scheme within a period of six months
and to place the same before the court. For the reason that no
matérial or scheme was placed before it by the 1"é513.011de;1ts, on

17% September, 2009, the Supreme Court directed the Chief

Secretary of the State to fﬂe, a personal affidavit as to what
steps had been taken pursuant to the brdel“s of the court.
| 67. An ,affidavi‘t dated 6“‘ October, 2009 was thereafter filed
by the Chief Secretary in the case. The léppeal was diéposed of
Dy a final judgment on 2.7th Octobér, 2009 which stands reported
at 2009 (1) AD SC 253 J.I Koul & Others Vs, State of

Jammu & Kashmir. So far as rehabilitation of the Kashmiri
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migrants is concerned, the affidavit dated 6" October, 2009 has
been considered in 1jara 7 of the judgment in the following

terms:- -

“7. In pursuance of the said order, the’ Cluef Secretary
has filed the affidavit dated 6.10.2009. In the said
affidavit it has been disclosed that-out of 54 appellants

.23 had already handed -over the =~ Government
accommodation to thé State Department and' the same
had been allotted to the Government employees. Only

- 31 migrants/retirees are presently in occupation of the -
Government accommodation. It has further been
clarified that there are 37,280 families who have been
registered for the relief including the accommodation
and out of them only 5,000 families could be. provided
the accommodation in the camps. However, it had been
undertaken that the Government would provide such
facilities to all Kashmiri migrants till they are residing at
the present places. The relevant part of the affidavit
reads as under:-

"5. That it is further submitted that Govt.
formulated-a-package for return and rehabilitation
of Kashmiri Migrants which involves an outlay of
Rs.1618.40 crores. This is for the first time since
1990, that Govi. of India has come up with a
policy for Retwrn and Rehabilitation of
Kashmiri Migrants. The policy has been framed
on-the recommendations of a working group
constituted by Govt. of India to suggest various
confidence building measures ‘in the J&K State.
While framing the policy various needs of the
migrants have been taken into consideration, such
‘as housing, education, revival of Agriculture and

* Horticulture land, employment etc. The details. of
the package announced on 5% June 2008 are’
reproduced as.under:- -

i) Return and Rehabilitation Package of
Kashmiri Migrants: The total package involves an
outlay of Rs.1618.40 crore. The miain
components of the package are as uuder (a)
Housing

i) Assistance @ Rs.7.5 lac for fully or partially
damaged house left behind by migrant."

(ii) Rs.2.00 lac for dilapidated/unused houses.

(iii) Rs.7.5. lac for purchase/construction of a
house in Group Housing Societies for those who
have sold their properties during the period after
1989 and before the enactment of "The J&K
Migrant = Immovable Property -(Preservation,
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- Protection and Restramt of DlSLleSS Sale) Act, 7 -

1997" on 30.5.1997.

(b) Transit Accommodatlon : Construction of
transit accommodation at three sites @ Rs.20.00
crore each for total Rs.60.00 crore. Alternatively, -
Rs.1.00 lac per family towards rental and
Incidental expenses to those familiés who may not
be accommodated in transit accommodation.

- (c) Continuation of Cash Relief to Migrants:
Migrants families at Jammu and Delhi who are
recipients of cash relief and free ration would
continué to receive the same @ Rs.5000 per family
per month (including rations) for a period -of two

~years after their réturn to the valley.

7. That it may be further submitted that
unemployed youth were asked to convey their
willingness for serving in Kashmir Valley. In
response- to the same, 14074 unemployed youth
have expressed their willingness in writing for

. serving in Kashmir valley.

8. That it is further submitted that a form called
"EXPRESSION OF INTEREST" was circulated
among the migrants in order to ascertain their
willingness to return to valley and so far 1676
families have expressed their willingness to return .
to valley and avail the concession available unde’r
the package.

9. That it is further submitted that land at the
following three sites have already been identified
for construction of transit accommodation, the
details whereof are as under: a- Land at Vessu,
District Kulgam 100 Kanals. b- Land at Qazigund,
District Anantnag 25 Kanals. ¢- Land at Khanpura,

- District, Baramulla 50 Kanals

10. That it may be further submltted that 200
flats are nearing -completion at- Sheikhpora
Budgam. In addition to this, 18 flats are available
at Mattan Anantnag. These flats are to be used as
transit accommodation by the Kashmiri migrants
who wish to return to valley. The migrants shall
stay_in the transit accommodation till they re-
construct or renovate their houses.

11. That it may be further submniitted that State
Government had’ also constituted an Apex-Advisory
Commifttee to oversee the implementation of

" Return and Rehabilitation package for Kashmiri

Migrants in the month of Septemiber 2009 and
immediately after the constitution of the Apex
Level 8 Committee, various suggestions.were put
forth in a meeting held on 23.9.2009.

12. That it may be further submitted that the
State Cabinet vide its decision No0.130/11/2009
dated 1.10.2009 has approved the package for
Return and Rehabilitation of Kashmiri Migrants to
Kashmir Valley. However, with regard to
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implementation of employment schéme a 7)
Committee has also been ordered to be constituted
to go into the legal and other implications for
making recruitments of the migrant youth against
various posts before the said scheme-is formally
notified. The Committee has to submit its report
within a period of two weeks.

13. That the State Government is keen to
rehabilitate the Kashmiri Migrants in the Kashmir
valley and shall provide every type of assistance
for their return and rehabilitation. The process for
the rehabilitation in valley has been initiated in
June 2008 after Govi. of India announced the
package for their retuin." ,

(Emphasis supplied)

The Supl“elne Court observed that this case had remained
. 'pe'nding before it for twelve years and that the court .had been
insiSting upon the state to frame the scheme of 1"e11abilita't1611 of
the | 'appellan'ts‘ and | par‘ticularly_. for proﬁding _them
- acéommodation. Placing reliance . on the abévé’
affidavits/undertakings givén by the féspondeﬁts, the Court
. further observed that the authorities have framed the
‘ 1"ellébilita‘;ioii scllelﬁ.e and for implementation of the same, it has
got sufficient fésourc‘es also. In this background, the Supreme
Couft issued the following directions:- )

~“9. In view of the above affidavit/undertaking given
" by the State and after hearing Mrs. Purnima Bhat Kak,
Ld. Counsel for the appellants and Mr. Anis
Suhrawardy, Ld. Counsel for the State, we dispose of
- the appeal with a pious hope that State shall take all
-endeavours to rehabilitate the persons who have
. been victim of terrorism and £l the State is able
to rehabilitate and provide the appiopriate
accominodation to 31 amnel]aﬂts—ret.zrees/@ustees
they shall continue __ to POSSBSS . the
accommodations which are in their fesp@ctzzve
ﬁ@SS@SSI@II on this date.” '
(Emphasis supplied)

- 68. It is noteworthy that the only difference between the
petitioners before the Supreme Court and those who are before

this cour}t is, that the pétition before the Supreme Court
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rel_ated to'.persons who . were retired employees -of the State7V
Goveinment while the pr esent petitloners are all employees of
the Central Government and its departments However, the
p.etltioners before the Supreme Court and the present writ
petitioners are’identically placed victims of the Imilitancy and
the rights -asserted by both sets of the petitioners and issnes
raised by them are identical.

69. While the above 'pe'tition remained pending in the
Supreme Court, some other similarly placed employees yveie
facmg the same threat of eviction as the. present set of
petitioners.. Some such persons approached ‘this court while
others filed a petition before Ithe Central " Administrative
Tribunal. l“he orders passed in theSe,matters would also have a
bearing on the present consideration.

70. Reference requires to be also made to a judgment passed

on 2% Anqnst 2006 in. WP (C) Ne. 11742/2005 entitled P.K.

Haund@@ Vs. Estate Officer & Anr. by this court which is
repOrted at 132 (20@6} DIT 672, ShriP.K. Handoo was also a
Kashmiri _Plandit and part of the minority community ‘in. the
Kashmir valley. -An employee-with the Intelligence Bureau of
the Government of. India, he had retired from the service on 31*
jnly, 2004 whereafter efforts to c‘ancel' his allotment and evict
him by way of proceeding's under the Public Premises Act, 1971
had been undertaken. Sh. P.K.Handoo filed the writ petition
assailing this action.and the eviction ord'er dated 30% June, 2005
.passed against him in the proceedings by the ‘estate Officer.and
also sought issuan'ce of ‘a writ of ‘mandamus against the

respondents, to allow him to retain the official accominOdation
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which had been. allotted to him till such time that LQ?

Government made it possible for him to return td Srinagar or till -
sui‘table alternative accommodetion is provided to him in Delhi.

71. The observatlous made by this court in the: Judgmeut :
dated 2Ild August 2006 in PK Handoa (Supmz) while dealmg
with the very objections urged in these proceedings, deserve to
be.cdnsidered 111 extenso aud 1"ead as follows :-

“11.  ~The argument submltted by the learned
counsel for the respondents is typically gauche. It
lacks sensitivity. Kashmir has never ceased to be a hub
of terrorist activity which is mainly directed against the
Hindu Pandits. The violence in the State is at its peak.
Due to the obstinacy of terrorists and helplessness of
the government to counter terror, the situation could

- not improve. Indian Constitution applies to all the

. citizens of India. Equal protection means the right - to
equal treatment in similar circumstances. There
should be no discrimination between one person and
another if as regards the subject matter of the
legislation their position is the same. It is settled law

that a judicial or quasi judicial- de0151on cannot offend
Article 14.

12. In the result, | allow the writ petition in
terins of the order passed by the Apex Court in the
case of [.I. Koul Vs. State of Jammu and Kashmir
(supra). Respondents are directed to allow the
petitioner to retain Quartér No.D-845, Mandir Marq,
New Delhi, pending decision in SIL.P° © No0.7369/2007,
subject to payment of normal licence fees or in the

‘alternative the respondents may provide alternative
accommodation to the petitioner and his family
anywhere in Delhi till the pendency of the above said
“writ petltlon before the Hon ble Supreme Court. No
costs.”

(uuderlini_ng supplied)

72. Learned counsels for the petitioners have also painstakingly

pointed out the earlier similar directions made as back as on.

3’0”" Decembéf, 2002 by the Central Admzz'ﬂistfaﬁve

Tribunal in OA N0;2373/2002 entitled Tef Kishan Vs. Union

of India & Qrs. on the same issue which have also been noticed
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and reiterated ‘in the P.K. Handoo (supra) judgment. It 19/\

noteworthy that Shri Tej Kishan, a Kashmiri displaced person
had made: a 1"equest‘ for retention of Government
~accommodation beyond superannuation which was turned down

by the Government by an order dated 13" August, 2002. This

- refusal was assailed by way of proceedings before the Central

Administrative Tribunal. In these proceedinge, the Tribunal had
placed 1"e11ance on a letter dated 2“d July, 2002 written to Lhe

De1111 Development Authority (DDA) by the Ministry of Urban

'Development' & Povert-y Alleviation on the subject of preferential

allotment of DDA flats to J&K.migrant Central Government
employee_s who had retired or were retiring. The tribunal noted

the letter in the following terms:-

“12. By referring to the letter dated 2.7.2002 written
to the DDA by the Ministry of Urban Development
& Poverty Allevation, it is stated that this has been
decided as under:-

e, But the situation prevailing in J&K is such that
does not- permit the safe return of these
retired/retiring Central Governmient employees who

.- can settle after retirement at their native place.
Keeping this background in view, a decision has been
taken to allot about 100 MIG and LIG Flats in Dwarka
to such retired/retiring J&K migrant Central
Government - employees so that the Central Pool
Accommodation could be got vacated from them.
DDA is, therefore, requested to formulate a housing
scheme for retired/retiring J&K migrant Central
Government employees and send a draft thereof to
this Ministry within a fortnight for approval.”
(Underlining supplied)

73. In the above Judgment the Central Administrative
Trlbunal also obsel"ved on violation of Altlcle 14 by the
1espondents holdmg that “the state shall not by its act

dlscrnmnaLe as between two individuals who are sumlarly
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circumstanced.” These findings are also noticed in para 10 of

the judgmént in P.K. Handoo’s case (Supra).

74. 1 have.had occasion to deal with a similar issue in a

judgment dated the 11% of April, 2008 rendered in W.P.(C)

No.1065/2007 M.K. Koul Vs. Union of India & Ors. In this

case alsd. the petitioner was a retired Kashmiri employee of the
Central Government who could not return to Kashmir for the
same reason as the petitioners. Proceedings for his eviction

were also initiated by the respondents under the Public

-Premises (Eviction of Unauthorised Occupants) Act, 1971.

During the course of -hearing on 7* April, 2008, a query was put
to counsel for the reépondent in this. Casé in 1"espeét of the
st'it1011 with regard to the saféty and security of the Kashmiri
Pandits«in the Va_lléy. The. position Was 1"evea}ed to be the same
Aas bé-fore. In paré 14 of the said judgment, cbﬁseque_ntly it was
recorded théf "“the J"QSpOHdezztS are 1102 In a position to 6’]15111."6’
lheir safety and proltectjozz and as such, in case they are
displaced ﬁ*om the accommodation which they are Qcc.zzpyz’zig,
they will not be in a position to return 'té their z"espec'tjvé homes
in the Kashmir valley |
Conseqﬁently, thelfollowing‘ directions were iséued:—

“15. Im__this background, the _respondents
certainly cannot be permitted to maintain the
order of cancellation of the petitioner's
allotment or to enforce the eviction order which
has been passed against the petitioner or to evicl
the petitioners from the premises which they are
QCCUpPyIng. S R : o _
16. There is no doubt, that the petitioner was
making payment of the normal licence fee while he
was in service. Interest of justice and equity merit .
that the petitioner be required.to make payment of -
the licence fee on the same basis till such time as the
respondents are able to ensure safety of personal
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property of the petitioner in their home State or are in 7
a _position to provide similar alternative
-accommodation to the petitioner or the petitioner
acquires any other residential property in Delhi.
17. In view of the above. discussion, this writ
petition is allowed.
The respondents are directed to permit the
. petitioner to continue to occupy the Quarter No.N-
299, Sector-8, RK. Puram, New Delhi subject to
payment of the same licence fee as was being paid by
the petitioner on the date when he retired. This
order shall continue to operate till such time as the
respondents . provide similar -~  alternative
accommodation to the petitioner, or the petitioner -
acquires any residential property in his name.
This writ petition is allowed in the above terms. .
There shall be no order as to costs.”
(Emphasis supplied) -

It is noteworthy that these orders have not been assailed
and have attained finahty
75. It is urged‘ by learned counsel for the respondents that
failure of the Government of India to challenge the orders
passed in WP{C) No. 11 742/2005 eﬂtztled P.K.Handoo v.
Estate Officer & Aiﬂr,; WP (C) No.1065/2007 entitled
M.K.Kaul v. UOI & Ors. and the other cases are immaterial
‘and would have no bearing on the 1nstant case. Reliance is
placed on the pronouncement of the Apex Court reported at
(2006) IT SCC 709 E@] B ] Ald(&l"ﬁ Vs. Govermment of
India & Ors. in support of this submission.
76. It is noteworthy that Col B.J. Aki’rara's case (supra)
related to efforts of the Government 'to‘recover payment of
‘excess amount as pension. C_e_rtain orders stood passed in the
i/vrit petition filed hy other employees Who had raised a similar
: 'challenge. These orders had not been challenged by the
Governinent. In this background the petitionei had contended |

that the Gover nment was estopped from recovering the amount
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S 7)
from him in view of thbse orders which 'had attéined finality. -
The Apex Court rejected the 'Contentiogs and held that the
Unjon of India would not be » barred from resisting the
subsequent writ petit'ibns involving similar issues or -challenging
'subs'equent. jﬁdgments of the High Coﬁrt‘ realising the
seribusi;ess 61" m.aghitude of the issues or financial implicét{io_ns..
The position -would be diffe'rent‘o.nly if it is 'espablished that tl.le
Govefnnient ha-d adop;ced a pick andAchbos'e' method'.oﬁly to
_ avoid relief to the pétitioner on account of mala fide or ullte1’?ior‘
" motives. .It was held that principleé bf estoppel, \1"es jﬁdicata,
'legitiinate expectation or fairness in action were not attracted
on the facts of the case.
| - No. pléa of Violatiqn of fundamental rights was involved in
Akkara’s case (supra). There can be, no comparisoﬁ_with the
'facté of Akkara ’slbage '(S'upra) Wit-h.t'ho‘se of the present cases.
77.. The aforenoticed judgments aﬁd 'ordérs ‘were clearly
‘_1"eleva11t and binding upon the res’poﬁdents for construing and
taking a view on the contentions and claims of the petitioners.
The ‘respondents were also bound by the deposition and the
- policy placed before th.e Supréme Court which resulted in its
judgment dated 6% bf Octbber, 2009. The ayailable récords do
_ | _4110t show any Considération of the aforenoticed judgments and
orders“ so far .as the rights and plight of the petitionéfs are
concerned. B

Cancellation of allotments and action under the Public Premises

Act, 1971

: 78. Mr. Jatan Singh, learned couhsel appeéring for the

- respondent No.1 has contended that the decision to cancel the
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allotments and to initiate the proceedings under the Ppblﬁ

| Premises Act, 197.1. as well as the orders of the Estate Officer

and the judgmeﬁts of the Appellate Court aré in terms of
statutory prOVisions cannot be assailed by way of these writ
petitions.

Reliance is placed on the pronouncements lof this court

reported at (1995) If AD Delhi 293 Union of India Vs. 5.M.

Aggarwal & 31 0&111@1’5‘; 2’000 (55) DRJ 57 Bhim Singh Vs.
Union of India & Anr; AIR 1977__0@11151? 268 Hardwari. Lal
Verma Vs. T]I@ Esmté Ofﬁc@r:& Ors. in support. | |

79. This .objection of the Arespohdents igi]dres well settled first
principles of law. Mereiy becaﬁée the impugned éction is taken
and order passedﬂ 111 purported Qxel"éise of Sfatutory power
'Woulc"l not reﬁdér it i}hniline from juhdici'a‘l‘ scrutiny. 'The guestion
as to manner in which such '.actioﬁf and orders viz-a-viz their.
effeCt‘ on fundamental rights will be examined, standé answered
by tlie' Sup‘remé Cburt in AIR 1973‘50 597; (1978) I SCC .248

Maneka Gandhi Vs Union of India and others. In thi'sx,case, _

the court had made the following observations with regard to .

the impact of action taken. under provisions of the Passport Act:-

“Now, if the effect of State action on a
fundamental right is direct. and inevitable, then a
fortiorari, it must be presumed to have been intended by
the authority taking the action and hence, this doctrine
of direct and inevitable effect has been ‘described by
some jurists as the doctrine of intended and real effect.
This is the test which must be applied for the purpose of

- determining whether Section 10 (3) (¢ ) of the Impugned
order made under it is violative of Article 19 (1)(a) or
(g).” - ‘

80. The Supreme Court further ruled that it is not necessary to-
assail the Constitutional'validity of the statutofy pfovﬁions

¢
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under Wthh the 11ﬁpugned order is made and that the court
« would still be able to examine as to whether the order made in

exer‘c/isé-o'f étatﬁtory, power was invalid for the reason that it
\ contrévened a fundamental right_holdiﬁg as follows :-

“But that does not mean that an order made under
Section 10(3)(c) ) may not violate Article 19(1)(a) or (g).
While discussing the constitutional validity = of the
“impunged order 1mpound1ng the passport of the
petitioner, we.shall have occasion to point out that even
where a statutory provision empowering an authority to
take action is constitutionally valid, action taken under it
‘may offend a fundamental right and in that event, though
" the statutory provision is valid, the action may be void.

It is true, and we must straightaway conceded that
merely  because a statul:ory provision empowering an
authority to take action in specified circumstances is
constitutionally valid as not being in conflict with any
fundamental rights, it does not give a carte blanche to
the authority to make any order it likes so long as it is
within the parameters laid down by the provision. Every
offer made under a statutory provision must not only be
within the authority conferred by the statutory provision,
but must also stand the test of fundamental rights.

“Parliament cannot be presumed to have intended to
confer power on'an authority to act in contravention of
fundamental rights. It is a basic constitutional.
‘assumption underlying every statutory grant of power

~that the authority’ on which the power is conferred,
should act constitutionally and not in violation of any
fundamental ‘right. This would seem to be elementary
and no auth01 ity is necessary in support of it.”

(Underlining supplied)

81. In the above case, the Supreme Court held that even

though the impugned ordér was within the terms of the relevant

section, “it must{nevertheless, not contravene any fuhdamen‘tal
rights and if it does, it would be void”.

So far as the present Cése 1s concerned, even it-were to

be held that the action  taken by kthe respondents was

permissible under the statutory provisions, but if 1t wolated or

| adversely 1mpacted fundamental rlghts of the pet1t101161s it-

Would have to be voided. This objection to the maintainability of

’
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the present writ petitions is therefore misconceived and is-

- rejected. -

'82.  An examination of-'the order of cancellation of the

allotment requires to be undertaken. The only rules relied upon
in support of the power to permit occupancy of thé quarters are

the Allotment of Government Residences (General Pool in

Delhi) Rules, 1963. Cancellation of the allotment has been
effected ﬁnder these very rules. |

83. The respondents have permitted the petitioners to ocbupy
the same in exercise of‘power' conferred on them. It is _1101; the
1“e§p01idellts‘ case that the petitiéners “came into possession of
the qﬁarters illegally or'witllout authority. The occupancy is
being freat,ed 'as unauthorised by the respondents for the
reason that they h’ave cancelled the allotments.

84. . In view of this stand of the respondents, it becomes

necessary to examine the provisions of the Public Premises Act,

1971.

85." For the pufposes' of the instant case, the expression
“unauthorized occupation” as defined under section 2(g) of the
Public. Premises (Fviction of U_mamt]zzaﬁ.ged Occupants)

Act, 1971 has to be construed.

- Section 2(g) of the said statute réads as foflo,ws -

“2(g)  “"unauthorised occupation”, in relation to
‘any public premises, means the occupation by any
person of the public premises without authority for
such occupation, and includes the continuance in
occupation by any person of the public premises
after the authority (whether by way of grant or any -
other mode of transfer) under which he was
allowed to occupy the premises, has expired or has
been determined for any reason whatsoever.”
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So far as the-iardceedings for. evviotion'under the Public

Premises Act, 1971 are concerned, Sections 4 and 5 thereof

deserve to be also considéfed. The relevant extract reads thus:-

“4. Issue of notice io show cause against order

. of eviction. - (1) If the estate officer is of opinion
that any persons are in unauthorised occupation of
‘any public premises and that they should be
evicted, the Estate Officer shall issue in the

" manner hereinafter provided a notice in writing
calling upon all persons concerned to show cause
why an order of eviction. should not be made.

(2) The notlce shall-

- (a) specify the grounds on which the 01de1 of

eviction is proposed to be made; and

) require all persons concerned, that is to say, all
persons who are, or may be in occupation of, or
claim interest in, the public premises,-

(i) to show cause, if | any, against the proposed
order on before such date as is .specified in the

" notice, being a date not earlier than seven days

f01 m the date of issue thereof, and

(ii) to appear before the Estate Officer on the date
‘'specified in the notice along with the evidence
~which they intend to produce 'in support of the
cause shown, and also for personal hearmg, if such
hearing is desired.] : :

XXXX

5., Eviction of unauthorised occupants. - (1) If
after considering the cause, if any, shown by any
person in pursuance of a notice under section 4
and [any evidence produced by him in support of
the same and after personal hearing, if any, given
under clause (b) of sub-section (2) of section 4], the
estate officer is satisfied that the public premises

- are in unauthorised occupation, the estate officer
may make an order of eviction, for reasons to be
recorded -therein, directing. that the public
premises shall be vacated, on such date as may be
_spec1f1ed in the order, by all persons who may be
in - occupation. thereof or any part thereof, and
cause a copy of the order to be affixed on the outer

door or some other consplcuous part of the public
. premises.
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(2). If any pe1 son refuses or fails to comply V\nth the
order of eviction [ on or before the date specified.
in the said order or within fifteen days of the date
of its publication under sub-section (1), whichever
is later.] the estate officer or any other officer duly
authorised by the estate officer in his behalf [ may,
after the date so specified or after the expiry of the
period aforesaid, whichever is- later, evict that

person] from, and take possession of, the pubhc
(Underlining supplied)

'87. The preseﬁt cases réi_se a pértinent_.question’ as to
whether the cancellation of _the allotments to the péti‘tiOllers
was justified and x}alid and whether the petitioners’ occupancy
" thereafter C_'o'uld- be brought Witllin ,tl_le meaning of the
expression “unauthorised” under Sectic;'n 2(g) of the Pﬁblic '
Premises Act, 1971. |

88_.". The stafutory définition of the eXpréséion ”unau‘;horised
6ccupatidn” in Section 2(g) of the Pubiic Premises Act, 1971
thus requires judi.cial‘interpretation for the purposes of the
<pre'se11t c'ases.A In this regard the oft quoted words.of Justice
P.N. 'Bhagwati 'i'n (1983) I SCC 22(8’ 'Naztiaﬂzazl T@)‘I{ﬁ]@
Workers’ Union 'vs. P,R.':Ramalaislmaﬂ would be apposite

when it was stated ‘aslfollews -

"We cannot allow the dead hand of the past to stifle
the growth of the living present. Law cannot stand still
: it must change with the changing social concepts and
values If the bark that protects the tree fails to grow
and expand,along with the tree, it 'will either choke the
tree or if it is a living tree, it will shed that bark and
grow a new living bark for itself. Similarly, if the law
fails to respond to the needs of changing society, then
either it will stifle the growth of the society and-choke
its progress or if the society is vigorous enough, it will
cast away the. law which stands in the way of its
growth. Law must therefore constantly be on the move

adapting itself to the fast changing society and not lag
~ behind." _
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89. While interpreting statutory provisions,'the Supreme Court

has also approved and applied in a number o_f cases, the

~ principle of “updating construction” while interpreting: statutes

'és set. out by the leading jlurist Francis Bennion in his

commentaries titled "’SAtat.u-tory Intérpretétion', 2?“ Edn., pg 617.
(Ref : (2003) £ SCC 601 State of Maharashtra vs. Dr.
émfuz D. Desai ; (1997) 5 SCC 482 CIT Vs. Poddar Cement
Pvt Ltd.; (2000) 8 SCC 740 Basavaraj R. Patil vs. State .@f
Karnatakaj}. These principles have been noticed in (1996) 2
56‘«3’ 428 Smfe vs. 5. ] Chbudlmzy and read as follows :-

- “(2) It is presumed that Parliament intends the court to
apply to an ongoing Act a construction that -
continuously updates its wording to allow for changes
since the Act was initially -framed (an updating
construction). While it remains law, it is to be treated
as always speaking. This means-in its application on
any date, the language of the Act, though necessarily

~embedded in its own time, is nevertheless to be
construed in accordance with the need to treat it as
current law.”

At page (618-19), of the report, it is further noted that:-

“In construing an ongoing Act, the interpreter is to -
presume that Parliament intended the Act to be applied
at any future time in such a way as to give-effect to the
true original intention. Accordingly, the interpreter is
to make allowances for any relevant changes that have
occurred, since the Act's passing, in law, social
conditions, ‘technology, the meaning of words, and
other matters. Just as the US Constitution is regarded
as 'a living Constitution’, so an ongoing British Act is
regarded as 'a living Act'. ‘That today's constriction
involves the supposition that Parliament was catering
long ago for a state of affairs that did not then exist is
no-argument against that construction. Parliament, in
the wording of an enactment, is expected to anticipate
temporal developments. The drafter will try to. foresee
the future, and allow for it in the wording.”

It'was, therefore, observed that an ongoing Act is taken

to be always speaking stating that :-
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. “An enactment of former days is thus to be read today%\/(
in the light of dynamic processing received over the
years, with such modification of the:current meaning of
its language as will now give effect to the original
1eg151at1ve intention. The reality and effect of dynamlc ,
processing provides the gradual adJustment It is
constituted by judicial 1nterpretat10n year in and year
out. It also comprlses processmg by ‘executive
offlclals

Thus, the courts have over the period of time a'p,plied this
principle to interpret various terms and phrases including
“stage caljl*iage”" has been interpreted to include “electric
tramcar”; “steam tl"if:ycle’f to include "'lotomotive" ; ”téleg_raph”
to include ”télephone"; “banker’s book” to include ”microfilm"’;

lI "

“to take note” to mclude ‘use of tape recorder”; documents” to
include “data bases"; “handwriting” was construed to include
“typewriting” AA {R@ﬁ'_ 1996(2) SCC 428 State V.
S.J,ﬂ'haudﬁaﬁf}{ ’Nt)tice in Writing" in Section 138 of the
Negotiable Iﬁstruments Act, were. ’constlrued to include a
“notice by fax”. {Ref : (1999) 4 SCC 567 SIL Import USA
Vs, Exim Aides Silk E;Ypam@rs}. This 'principle of legal
ilnterpretation-Would squarely .apply, to 'the construction to be
placed on the provisions of Public Premises Act, 1971.

90. Because -of the peculiar circumstances prevalent in the

Kashmir valley, members of the minority community were

targetted and singled out for hostility as a class in their home

state. Admittedly, the state was unable to protect their rights

. Or properties.

91. The state authorities. assessed the threat perception and

dangel to the lives to some of the petltloners who were bodily

.evacuated from thelr homes in the valley “The transfer of the
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petitioners, (or t_hat .of the. personé on whom tliey were
dependé’n‘t), to Delhi, Which preceiied the allotment of quarters,
was .thus complelled by the inability of the respondents to .
| ‘protect ancl ensure 'thé right to life of tlifa petitioners. The same
was certainly involuntary. The allotrrients were a reisult of the
extreme 1ieces'sit'y recognised and,adjudged by the i"espondeiits
themselves. 1t is also.‘noteworthy' that those fleeing to‘safe'ty
had no .opp'ortuiiity to secure or salvagé their properties.
92. It is. an admitted fact that over this period, the properties.
of_ the petitioners in Jammu & Kaslimir have either been
destroyed or, in‘p‘l;liér cases, occupied by militaiité or the |
majority groups in the state. On account of the inability of the
Govéniménf to | pi"otect the" lives allld‘ propei"ti_es of" the
petitione_rs, despite the Coiistitutioiial mandate, the
petitioners -have been deprived of their proper’i:ies, -are
unable to return to tli'e_ii" homes and face danger to their
lives, if they do 0. | |
93. The accommodation allotted to tlie petitioners is tlie only
laCCOH’lD’lOdalilOll which tliey have ever known in this City The
pei,itioneis state that they do not own any other pr opei"ty It is
the same sheer necessity which Compels the petitioners to
COIll;lllue to oécupy the prelniées which was allotted to them. It
is clearly gvident that having identified and sﬁpplied such need
of tl'ié 1Jeii'ti‘onei"s, abs_ent aiiy alterriative Wi‘th. them, -the
1“esp011cle11ts would be required to maintain the same.
94. The petitidiiér,s'lia\}e ‘been .at the re(ie,iizing end of the

threats not only for the reason that they were from another
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eommunity but als‘o' largely because they i"epresented the face%{j
the Central Gove1 niment in the Valley as 1ts employees

95. It is important to note that the scheme notlced in the
afOrenoticed affidavit dated 6™ .Octobe_r, 2009 (filed by the Chief

Secretary before the Sulﬁreme Court in J.K. Koul vs. _'Umi@m of

India (supra); talks of ‘Return and Rehabilitation'. 1t does not

even advert to resettlement. No reference is made to the safety
or 'security of the migrants who agreed or attempted to return.

Interestingly, thereis 1iefereneeto 37280 Kashmiri families who

had reglsteled for the relief 1nc1ud1ng accommodatlon out of

which out of wh1ch only 5000 famllles have been provided

accommodatlon. An undertakmg stood given to the Supreme
Court that- the .government\woulld provide such facilities to all
the I(etslllnil"i migrants till .they 'are residing at the present
' pleces. Persons as the_petitio’n’e'r.s are"not even cotfered under
~ those W1.1.0 are dealt with in this affidavit. |

96. It'is alse noteworthy that the affidavit filed-'before' the

Supreme Court refers to .a total package of the Central

Government involving an outt_aL_of Rupe_es 1618.40 crores.

97. ° The affidavit of the Chief Secretary does not even refer to
', the ut-ilisation of this hﬁge amount 'ho'f public mor_ley .a'nd the fate
of the propesed facilities.' There is nothing even before this
court which could éuggest that the facilities premiéed before the
Supreme Ceurt, have'even ceme into existence. - |

98.. The alternative'eprbpotmdedf aiid the schemes pettainiﬁg
to Kashmiti migfrants noticed in the judgments of the Stlpre,me
Ceurt: and of this court reméin in the realm of proiaosals -and

‘unimplemented schemes alone without any element of reality or
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Vfaii'"ness. No alternative at all has been made. available to or

]

of_féred to the petitioners.even during the hearings before this
court. In the light of thé well settled principles laid in the
above- pl"écedellts; the inevitable Qonclusion is that the

Il"espond.e‘nts have - not taken the relevant factors ~into

consideration and have acted arbitrarily and unreasonably.

The above discussion clearly manifesfs that the‘respOndents
have 110£ acted fairly in discharge of their positive obligation
and 11a§é not sﬁffiblciently -engaged With the problems and
difficulties of the p'et_\itioners. |

99. The petit'ioﬁei"s_ have been prevenﬁed from residing in tlﬁeir
1101n‘e§ in Jammu. & Kashmir for the reason that the State has
been unéble to secure their lives or protect their homes. In
fact, the respondents: also admit their inability to ensure
protection to tllle'life and limb _of thé petitioners in case 'Elley
Weré to 1"etur1'1.to the home state, let alone any measure of

security for their contintuied residence in the place of their birth,

in case they returned.

100. On behalf of the respondents, it has been argued at length |

even in -these proceedings that the Union of India has

| forml_llated ‘4 package for return and rehabilitation of the
“displaced persons. This by itself shows that the situation is not

-such that the petitioners are in a position to return to their’

homes. The respondents are'_clearly unable to ensure protection

to the lives of the petitioners and their families or secui‘i‘ty' in

their homes.

101. Mr. Jatan Singh, learned standing counsel for the UOI has

placed reliance on the pronouncement of this court reported at
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20@@ (55) DRJ 5 7 Bhim Singh Vs. Ulﬁ@ﬂ of [@djia & Anr. In -
this case, the 'pe'titioner had sought upgradation of 'th“e
accommodation aiLotted to him on grouhds of the security cover
- . , 'Whi.Ch had been gr’anted to .him as a president of a po,l_i‘tical
party. A challenge was a‘is_O laid to the eviction proceedings. It
was held that t1_1e4 accommodation allotted to him waé not liable
to be upgl“aded. It is' noteworthyvth.at the petitioner in. that case
did not hail from the Kashmir valley. No plea that the petitioner
could not return fo his own accommodation on account 'of
inability of the state to protect either his _life or the prbperty was
putforth or Conéidel"ed. In the i’)resent case, the petitioners seek
no u_pgradation of'accommodatio_n but.only 151“0tection of their
basic human right and the fundamental right to life. Tﬁere is no '.
parityl at all between Bhim Siﬂglz ‘s case (supra) and the
prese_ht cases. | |
102. It needs no. elaﬁoratioil that é judgment has to be
examined in the context of the factual matrix which it decides.
The judgment 1"ep'.0.rted at (1 995}. IT AD Delhi 293 MM"@IJZ. of
Iﬂdﬁm Vs, 5.M. Aggfarwal & 31 Others, also relied upon by the
respondents, was a case of eviction of shopkeépers who were
licencees in shops which were public premises and had failed to
show cause in anéwef to the.n,otic.e issued by the Estate Officer.
This case cannét be compared with the factual 1na£rix noticed
hereinabove.
103. The 1"espondents 'h}ave also blaced 1"eiia11ce on the
‘ pl"oriouncen1eht of tllié Couft reported at AIR 1977 Delhi 2’68’
Hardwari Lal Verma Vs. The Estate Officer & Ors, wherein

-the court held that an allottee of a Govermneht quarter is

W.P.(C) No.15239/2004 ' Page 77 of 157

T e

L E— et



merely a 1ic'encee.‘ There can be no dispute at all with this

proposition. However, Hardwari Lal Verma had also not raised

any question of violation of basic human and constitutional

i"igh'ts as 'the petitioners have in the present case: No fact
situation as in the present case was involv_ed.
104. The petitioners are not Continuing to occupy the subject

premises because they want to do so. They are also not claiming

- a right to indefinitely occupy the public premises or asserting a

title or a right thereto in respect of the subject property. The

petitioners have merely sought protection of their right to |

“shelter till such time, as the respondents are able to- ensure

theif right to life in theiir home state or malke available a
reasonable alternative éhelter to thé petitioners. Tiie
respondents have them‘s_éhfes Considefe(i such 1“.equests and
perinitted'icieiitically placed p'ersons to con‘tinue to occupy the
allotted Aaccominodation. Such a . claim has aiso been

entertained and granted by not only the Supreme Court, but

also by this court as well in several precedents noticed

hereinabove. -The respondents have admitted in their counter
affidavit that the peti'tionérs have nowhere else to go.
105. Within the l'a‘rger' group of the IDPs from Ka'shinii-“, the

petitioners form a special class and are retired government

- personnel. When the petitioneré were forced to relocate, they

received government accommodation not only as an incidence
of their service, but also on account of their compulsive eviction
from their'homes. They have also not been able to geL any

benefit of any of the schemes framed by the governineni which
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clearly admit the special needs and -entitlement of these

displaced ;peréons.

106. Desi)ite this hard reality, ~ the represeﬁtations,
undertakmgs and promises of the Central Gove1111nent upon
retirement, the allotments to the petitioners stand Cancelled
and they are bel_ng asked to vacate Government
accommodation; otherwise they'face the threat of 'eminent
forcible eviction therefrom pursuant_ to proceedings taken
against them .und.er the .Publicl Premises (Evietion of
Unautherised Oecupants) Aet, 1971.

107." The petitioners may tlrereby be e01n13e11ed to return to the '

‘violent situation where from they were evicted/evacuated/or

- forced to flee. Forcing the petitionere who are IDPs to return

to the a1 ea where they were persecuted violates the principle of
non- 1efou1ement which is the prlnclple in international law
forbidding the expulsion of a refuge into an area where such
person 1rlights- be again subjected '.‘to | persecutio_n. The

respondents cannot be permitted, to on a hyper-technical

~construction of statutory provision or arbitrary exercise of

power to create a situation_Whel"e the homeless ﬁetitioners are
compelled to return to the areas where they may face violence
Iand threat to their life and liberty. |

108. ‘ Ttlle respondents have tlrelnselvee recegnised the
entitleme}nt of the .'petitieners to appropriate residence, when
theyt made the éllO'tlnellts. The ohnly reason' advanced by the
respondents for their decision .to caneel thehllotinent and to

evict the pet1t1011ers is that they have retlred The 1e1eva11t

factor as to the developments in the state of Jammu & Kashmir

1
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and the effect of such eviction has not even been remotely

t Considered. No examination of the issue of whether the spirit or

intendment of the avowed policy of rehabilitation been
achleved or not, has been undertaken.

:109-. The 51tuat10n which was to be addressed in these cases
was truly exceptional. Thls aspect has also not even remotely

entered the respondents conslderatlon In fact the dec1s1ons of

" the respondents amply illustrates that_the respondents are not

rational, reasonable or consistent in ttreir decision making. The
construction placed- by the respondents in the eases of tlrese.
IDPs on the perir_lissibﬂity of the occupancy of the quarters
under the-Allotment Rules as relateable solely to their service
results in Vielation of constitutional guarantees and was clearly
and _coinpletely dnwarra'nted.} It rreeds no further elaboration
that the rights V\rhich the petitioners are complaining breach of,

A

,are the rights guaranteed to them under Artit:le 19('1‘)(e) and

- Article 21 of the Constitution of India. For these reasens the .

interpretation of the expressmn unauthorlsed occupatlon by
the 1esp011dents as well as in the 11npugned orders is blinkered,
restricted and impermissible in the given facts ~The expression

auth011ty for such occupation” appearing in Section 2(g) must
take within its amblt the constltutlonal v101at1011s which result

from the restricted w01k1ng of the statutory prov151ons by the

respondents. It was mcumbent upon all -concerned W1th the

deCJsmn making to take into consideration the most material
developments in the home state of the petltlonels and the fact

that the State was unable to guarantee protectlon of life and

lrberty to the petitioners in case they return; the insufficiency
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‘and inability of the 1"esetflelnent/rehabilitaﬁon e'_ffort and 'theg
absence‘.-‘of eny aiternative to the petitioners for the purposes ef
construction of the eXpreseion "-authoﬁt&r for_ such occupation”.
No legal interpretation could be acceptable which» do'es not take
inte its consideration these relevant. facts and circumstances.
The petitioners are Oecupying the accelnmodat1011. becatlse\ef
the failure .of the respondents to diéchafge the constitutional
mandate and their lpublic laiw obligations of protecting the right

. to life end liberty of the petitioners. _"As noticed above, the
authority to occupy the quarters so far as.'the petitioners were
co'ncerned was derived from fche Consﬁtutionai guarantees.

Such occupancy cannot be deemed or held to be
“unauthorised”- by any measure. |
110. The 31g111flca11t dlfference between the cases of Lhe
peti’tieners and that of an unauthorised occupant of public

’premises is that the writ petitioners have contiﬁued to occupy

" the public premises only on ahccount of the inability of the state

10 protect the fundamental and blasi‘c human rights of the
peti:tioners. |
111. The - 1"e'sponde11t8 would have the records. of the

- circumstances in which the petitioners and fheir successors in
interest were transferred and evacuated to Delhi and also the
‘extreme' necessity of making. the ellotme11ts of the quarters to
these persons who were not only Government servants but also |

"IDPs. The Directorate of‘ Estates which has effected the
impugned decisions cancelhng the allotments Would be aware
of the pronounceinents in respect of 1de11tlca11y placed persons

of the Supreme Court in P.K. Koul Vs, Eemte Officer, this
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court in J.K. Koul Vs'. Unimz of India, the order of the Centrg) y
Administratiye Tribupal in Tef Kishan Vs. Union of India &
Ors. and implemented the same. The respondents are aware of
the prevalent situation. |
112. No legal interpretation would be acceptable which does -
not take. into its consideration the relevant facts and
Circulnstances'. - There Can.also be.no statutory interpretation
which tesults in violation and constitutional guarantees and .
protection-. : | |

The present petitioners Certainly cannot be-compared

- with or treated in the same manner in which the respondents

would deal with any other occupant who has not suffered the
gross ‘violatiens_ and deprivations : as the petitioners, and' is
unauthofisedly occupying the publie pre_mises.

113. It, therefore, has to be held that the occupation hy
_petitioners dannot be construed as. ’;unautllorfized occupation” of
the qnarters within thei meaning of the expression in ‘Section
2(g) of the ‘ Public Premises (Eviction 'of Unauthorized
Occnpants) Act, 1971.

114 An examination of the impugned orders is now
necessitated. The eancellat1011 of the 'a110t1nents and the action
'initiate.d under the Public .Premises Act, 1971 were resisted by
the petltloners on the several grounds on which these ert

pet1t1ons are prelnlsed However, the same resulted in the

‘impugned orders of eviction.

115. The sole reason given by the Estate Officer for passing the
impugned orders of eviction is that the allotments in favour of

the petitioners stand cancelled and that they had failed to prove
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that they were not in unauthorized occupation of the iiistaiito\\/’ '

premises. None of the other Content‘ieiis of the petitioner have

" been even mentioned let alone considered.

116. The petitioners' 'appeals assailing these eviction orders
stand rejected.'

117. The petitioners had placed the several decisions relating

to Similarly situated persons before the respondents, the Estate

| Officer as well as the learned Additional District Judges A plea

was taken that because of faiiure of the respondents to ensure
the protection of the rights of the petitioners under 'Article 21 of -
the Constitution of‘IndieL- they eoritinu'ed to occupy the quarters.
The petitioners h’ad also urged that they stood deprived of home
allld‘heai”tll because of the failure.of the Arespondents to ensui"e
the eonstitiitional Quarantees and dislc'iiarge ‘the maiidate

thereunder. -

'118. The appellate orders notice the petitioners" contention

that the petitioners liave' made several representations to
various - authorities for alllowin-g ~them to retaiii the “
accommodation on the ground thet they belong to Kashmir and.
it was not’ feasible: to return in view of the Coinmunal riots and

terrorists movements. These requests have not been acceded

-to. The impugned appellate'orders record that the petitioners

have challenged the éviction orders on -the ground that the

Estate Officer had failed to consider the fact that they were

Kashmiri migrants and cannot return to Srinagar till normalcy

is restored. It was also a ground of appeal that the Estate

- Officer had not con31dered the orders in SLP No. 1369/1997 by

the Supreme Court and that the petitioners' cases Were on the
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same footings. The challenge had also been laid to the ordﬂg

of the estate officer on grounds of arbitra'finess'and violation of

‘principles of natural justice. .

119. The appellate court in the fimpligned.orders has also

procéeded on thé sole ground that there was no lease or license
deed issued in favour of the pet’itioﬁers by the Government of -

India. The orders of the Apex Court were not considered on the

‘sole ground-that copy of the Special Leave Petitiqn had not been .

placed before the court and that the petitioners were not a
party to the proceedings. The learned appellate court was also

of the view that the petitioners'were provided accommodation

‘in Delhi because they were in service in Delhi and not because

of terrorists threats-and further that accom1ﬁodatio‘n was give11
only by virtue of -elIllﬂOYHlGllt. It was also Conclluded'tha"t no
relief had been' granted to the petit.ione‘rs by the Supreme Court
and therefore, the orders did- not assist the Supreme Céurt.
The eviction orders had been sustained in- \}iew of these
conclusions. | | |
120. - As a 1"e$u1t, ’ such'workiﬁg-of the Public Premises Act by
the '1“eéponde11ts, the petitioriers are beiﬁg threatené_'d witii
évicﬁon from T;hé only shelters that‘ they know, Withou£ any
alternatix}é being availéble fo ~therf1.

121. The respondents are bound to act in a manner which is
compatible with the co.nStitutional rig_lﬂ;s of the petitioner while
this court has to take into aéqoimt and require the legislation to
be read comp‘aﬁbly with- such rights. “The object ‘is to éns'ure

that the actions and orders must be such as to avert or 1"eC'tiffy

-any violation of such basié rights.
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| 122. The dscheme ' of the Public Premises (Eviction W
: Uimuthorised Occupanté) Act, 1971 shOws that the notice which '
| is 1soued under Sectlon 4 to show cause is requned to specify
. the grounds on which the eviction is S pr oposed to be made and
require the person_s concerned to show cause against the
proposed or,der,.before the apecified date Whenvthey are to
produce evidence in support of the show cause_. Under Section
5‘ of the Act, the Estate Oft"icer rs required to coneider_the show
caase by the noticee dnder Section 4 as well as the evidence
'IA)roduced by him and after personal. hearing, if any, giver.
Thereafter, the Estate Officer is required to record reasons for.
- his satisfaction for making an order. of eviction. The 'orders of
the estate officer discloses no- reasons at all to support
.-Satisfactiml to order 'ev_iction. ‘The impugned orders do not
| reﬂect the consideration of the .contentions on the evidence -
placed by the petitioners. | |
123. The due process clause in the Constitution mandates
i‘en'sdring that the state provides a humane standard of living to
g its citizens.
124. The letter from Miliiatry of Urban Development to Delhi
Deveiopme1’1t Authority placed on record in Tej Kishan vs. UOT
(supra) before the Central Admmlstl at1ve Tribunal (also rehed
upon in 732 (2006} DLT 672 P.K, Haﬂd@o vs. Estate Officer
indicates engagement of the author'ities with this issue and the
decision of the Ce11t1 al Government d1rect111g that schemes be
framed by the Delhi- Development Authorlty as Well for mak;mg
pr eferentlal allotments of accommodatlon to Kashmiri migrants.

In addltlon, the Government affidavit dated 6™ October, 2009 in
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J.I. Koul (supra) filed in the Supreme Court of India, alsﬂq

expresses the same concern as has been _exp.ressed in the above
Guiding Priiiciples on Internal DiSplaoement. |

These actions uhequivocally manifest the respondents'
awareness ab‘out'the positive obligation imposed upon them to
ensure that the t)ersons displaced from Kashmir are required to
be resettled and/oi" rehabilitated. There is admission 'of
responsibility and oulpability. The working of the -measures,
how-eve'r,.reﬂects that the steps Whioh'have been taken are

111adequate and hopelessly insufficient. Even in the prolongecl

.hearmg before this couit the respondents could place no

alternative SO far as the petitioners were concerned.

125. In AIR 2010 SC 1476 State of West _B’eﬂgfal vs, The
C@mumzmuty for Pr@tectzwz of Democraﬂc Rﬂg]izts West
" Bengal & Ors., the Supreme Court has also held that the court
was required' to_' weigh the impact of a particular government
,scheme, statute. or aotion on the fundamental .rights of those

effected by the government soheme, statute.or action. In case

~ any statute or action abrogates or abridges such rights, it would

be violative of the basic structure/doctrine of the Constitution.
For this reason as well, any application or enforcemeut

of statutory provisions rules regulations that 1mpacts or

- impinges fundamental rights has to be struck down.

'126. 1In [2@04] EWeaA Civ 540 Secretary of State for the

Home Depaﬁmeﬂt VS, Wayo]fa _lebuela Bu)z ryam T efera
Tesema & Yusif Adam the House of Lords has prescribed a
test to determine Whether a statutory scheme or a government

policy caused a violation of fundamental rights It was observed
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that When a reasonable evaluation of all relevant facts an%

Cnonrnstances shows that a govelnment policy would SleJeCt

-pet1t10ne15 to an- 1m1ned1ate and serious depr1vat1on of the basic

neoe531t1es of life, then the court may properly gr ant.lehef. It

“was also held'that the state would be liable for both action and

inaction as long as the action or inaction results in a serious

\ deprivation of rights or human dignity.

127. In the light of the directions by the Supreme Court and
thls ooult in the aforenoticed cases relating to identically
81Luated displaced persons who are victims of v1olence Lhe
contest by the 1"e.spondents to the present writ petltlons on
technical, specious' and legally untenable grounds is unfair to .
sajf tlte least. 'Snnilar issues have afisen before and orders
stand passed in favour of the sirnilarly placed persons therein.

128. The petitioners -have suffered on account of the

' respondents failure to protect their life and liberty when they

were compelled to flee from their homes in Kashmir. In

international law, refugees are protected from'being' compelled

to return to places or situations where their lives or freedom

could be threatened. It is ‘pointed out that the respondents

have implemented this principle in the cases of Chakmas,

Tibetans, and elseé where IDPs, who are citizens of the same

_ country, certalnly cannot be treated dlfferently and compelled

to return to violent 81tuatlons

129. The p1"ocee'din’gs as well as the impugned deoistons and
orders ‘Thave completely failed to take into consideration the
material issue of the impact of the proceedings and ‘the orders

Wlnch Would 1"esult in forcible eviction ‘of the petitioners from
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the only shelters known to them without a11§ alternative. : The

| "11upugnec1 Canoellation of allotments, the orders of eviction
passed by the Estate | Officef and the aforenoticéd orders
“dismissing the appeals of the petitioners are in the teeth of the
oonstitutioual guarantees to the petitioners under ‘Articles
19(1)(e)(q) and 21 and therefore not 'sustainable.

1uO Such oaucella‘uon of allotment and forcible eviction at the
hands of the State utilizing the shield.of a statutory right to do
so under the Public Premises Act, 1971 1oesu1ts iuIViolation of the
constitutional i"ightsof the oetitiouefs. It is manifest there'fore

| such that such applicatiou of law ’as Would have an impact of |
violating the fuudaméntal rights of the petitioners is
impermissible ul_idér the constitutionél scheme.

Pz*oportjozzalz'i'v test

131. The proportionality of the. impaot on the fundamental 1"ight
involved by working of the statutory provision as. “‘.against the
objective'of-the concerned-statute is another importaut test for
atljudioating' upon the Alegality. of tho intorfereuce with the right
which would have a beariug on the present case. In a
pronouncement of the House of Lords reported at (2007)
UKHL 11:(2007) 4 All ER 15 Huaﬂzg Vs. S@cr@imy ofl §zl“azt@
for the H@m@ Departmeﬂt, the decision making role and
function of the appellate immigration authorities in the Coutext
of the Human Rights Act, 1998 and the Imlmgratlon and- Asylum
Act, - 1999 was in issue. The House oxamined the scope of
reviews by the presoribed authoritios.p The private parties

couuplained -of violation of their rights under Article 8 of 'the.
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Fundamental Fre'edoms, 1950 whieh provides as under:-

“1. Everyone has the right to respect for his private
and family life, his home and his correspondence. 2.
There shall be no interference by a public authority
with the exercise of this right except such as is. in
accordance with the law and is nhecessary in a
democratic society in the interests of national security,
public safety or'the economic well-being of the country,

for the prevention of disorder or crime, for

protection of health or morals, or for the protection of

* the rights and freedoms’of others.”"

0,\5

.European Convention for the Protection of Human Rights and

 The consideration by the House of Lords on the principle of

proportionality of the impact of the interference on the right vis-a-

"

XXX \ . XXXX

In most cases where the applicants complain
of a violation of their art 8 rights, in a case where the

impugned decision is authorised by Jlaw for

legitimate object and the interference (or lack of

respect) is of sufficient seriousness to engage the

operation or art 8, the crucial question is likely to be

whether the interference (or lack of respect)

complained of is_proportionate to the legitimate

end sought to be achieved. Proportionality is a

subject of such 11np0rtance as. to require separate

tre atment

.- PROPORTIONALITY

In "de - Freitas Vs. Permanent Secretary of
Ministry of Agriculture, Fisheries, Lands and Housing
[1999] 1 AC 69 at 80, [1998] 3 WLR 675 at 684, the
Privy Council, drawing on South African, Canadian
and Zimbabwean authority defined the questions
generally to be asked in de01d1ng whether a meastre

is, proportlonate

..Whether : (i) the legislative obijective

',sufflclentlv important to justify limiting a fundamental

right; (ii) the measures designed to- meet the

legislative obijective are rationally connected to it; and

(iii) the means used to impair the right or freedom are

no more than is mnecessary to accomplish
objective.” :

W.P.(C) No.15239/2004: Page 89 of 157

~ vis, the legitimate end in view is important and reads as follows -



132.

Thls formulation has been widely cited and
applied. But counsel for the apphcants (with the
support of Liberty, in a valuable written intervention)

suggested that the formulation was deficient 1in .

omitting reference to an overriding requlrement which
featured in the judgment of:Dickson CJ in R v Oakes

[1986] 1 SCR 103, from which this approach to
proportionality derives. This feature is (at 139) the

need . to balance the interests of society with those of
individuals and groups. This is indeed an aspect

‘which should never be overlooked or discounted. The
House recognised as much in R (Razgar) v Secretary

of State for the Home Dept [2004] UKHL 27 at [17]-

[20], [26], [27], [60],[77],.[2004] 2 All ER 821 at.[17]-

[201, [26], [27], [60]1, [77], [2004] 2 AC 368 when,

having suggested a series of questions which an

adjudicator would have to ask and answer in deciding
a convention question, ‘it said (at [20])- that the
judgment on proportionality -

‘must always involve the striking of a. fair
balance between. the rights of the individual and the
interests of the community which is inherent in the

whole of the convention. ~The severity and

consequences of the interference will call for careful

- assessment at this stage

If, as counsel suggest insufficient attention has

~ ‘been paid to this requirement, the failure should be
made good. -

1

XXXX

(Emphasis supplied)

&

Having regard to the drastic violation which results from

the 11npug11ed actlon and orders it has to be held that the

decision of the authorltles to Cancel the allotments and pr oceed

for eviction as Well as t_he impugned orders against the

petl‘_tlo_ners are not in accordance with law even on reasonable

assessment of proportionality viz-a-viz the object of eviction ef

unauthorised occupants of the Public Premises Act, 1971. |
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133. The petltloners have also complained that the respondents
had discretion to permit the petitioners to continue to occupy

the premises .under SR 317-B-25 of the Allotment of

Government Residences ( GBHBIH] Pool iﬂ/ Delhi) Rules,

1963. It is- contended that the respondents were bound to

consider the matter on the relevant con51de1 ation of the 11g11t to

shelter of the petitioners which was involved. and cannot
premise their action on 'extraneous and imperrnissible reasons
or considerations..

Mr. B.L. Wali, learned counsel for petitioners has urged
that the failure to eXercise'discretion in favour of the petitioners
is in fac't not only in violation of the constitutional obligations of
the respondents but is arbltrary and unreasonable.

134 Shri P K. Kaul, (writ petitioner in W P.(C) No 15239/2004) :

had earlier flled WP (C) No.6551/2003, subnnttlng that the
respondents had arbitrarily failed to consider his request for
regularization despite havtng knowledge ~ of - the | special
circumstances of the case. Mr.B.L.Wali, learned counsel for this

petitioner has placed the order which was passed on 15% :

October, 2003 in the earlier writ petition, which directed the

respondents to consider the question of regularizatimi of
allotment in favour of the petitioner in view of t'h'e special
circumstances. _It was directed that t]ne,petition includrng its
enclosures shouid also be considered while disposing of the

petitioner's representation.

‘4135. Despite these orders, the writ petitioner__has contended

that there has been.no consideration in terms of this order till
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" date. He has, therefore, filed the writ petition being WP (9))

No.15239/2004 challeng_ing the notice issued by t_he Estate
Officer uﬁdef section 4 of the Public Premises (Eviction of
‘Unathliorised éccupanfs) Act, 1972 to him.

136'. The other writ pétitioners have also made similar 1"equésts
to the msponden& .for exercise of discretion which were
reiterated by thelﬁ in the reply to the notices issued by the
Estate offiéer :u11d'e1" Section 4 of the Public Pr-emis'es Act as well
as in the appeals which were filed. The same ground of
ciiallenge to the respondents’ 'éction has beén urged_ in these
© writ petitions.

137. Mr.B.L.Wali, learned counsel appearing for some of the
petiﬁonei‘s has bointed out that the reépoﬂdents have exé-rcised'
discretion favourably and permitted some identically situated
-displaced Kashmiris to ,_C'ontinue in allotted premises after
retirement whereas this hds been arbitrarily dénied .to the
petitioners.' Learned. counsels conteﬁd thét the respondents’
'aétion S0 .far as the pf,esent petitioners are concerned, ié
discriminatory éndnét sustainable. .

138. The respondents on the o.ther‘ hahd place reliance on the
pronouncement o‘f the Co'urt in .(1 997) I SCC 444 Shiv Sagar
Tiwari V&l', Union of India and diépute that they.‘ have any
discretién in the matter.

139. Allotment of government accommodations are effected.

under the provisions of Allotment of Government Residences

(General Pool in Delhi) Rules, 1963. Reference is made to

SR 317-B-25 thereof which empowers the Government to relax
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the provisions of these rules and deserves to be considered 111\

extenso. The same reads as follows:--
“SR 317-B-25: The. Government may for reasons to
be recorded in writing relax all or any of the provisions

of the Rulés in this Division in the case of any officer or
residence or class of officers or type of residences.”

140. It is undispﬁted before us that‘_despi'te ‘the proiabunded
rehabilitatioh séhémes statéd before the Supreme Cburt and
estabiishment of preferential quotés in allotmell‘Fs placed before
the Central Administrative Tribunal, the respondeﬁts have not
beeun able to rehabilitate or resettle'any-of the petitioners.

141. The réspondents have also not denied the availébility of
the discretion under.SR 317.B 25 of th:é Allotment Rules, 1963
and its favourable exercise in favour of some Kashmiri IDPs.
Yet, the respondents have ,fa‘iled to exercise the same discretion
iﬁ fav_oﬁr of the present petitioners. No explanation fof the
sanﬁe is even attémpted. | |
142. On the issue of exercise of discretion,' in the judgment
reported at AIR 1980 S'C 1622, Maﬂi@jp&l C@uﬂzcﬂ Ratlam
Vs. Vardichamn & Ors., the court was :concerned with the public
power of the Magiéti"ate under Sectién 133 of ﬁhe” Code of .
Crimiha} Procedure. The court observed that the ’pubiic power
of the magistrate under the Code’ is 'a public duty to the
members of the public who are victims of nuisance and so hé'
sl}all éxel*cise it when the jufisdictional facts are present as
here'. So fap as exercise of'discretic'm.is concerned, it was
observed as follo,Ws -

“9. So the guns of Section 133 go into action
Whereve%" there is public nuisance. The public power of
| the Magistrate under the Code is a public duty to the
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- members of the public who are Vlctlms of the nuisance,
and so he shall -exercise it when the jurisdictional facts -
are present as here. "All power is a trust-that we are - -
accountable for its exercise-that, from the people
and - for the people, .all ‘'springs, and all must exist."
Discretion becomes a dutly when the Deneficiary
brings home the azrcumstaﬂces for its benign
e)rerwse :
xxxx”

143 Given thie established violation of the fundamental rights

of the petitioners resultirlgA in . their displacement; the

: ‘destructic')n of their property coupled with the prevalent

condltlons in- the11 home state; and lack of any alternate to

them, the exercise of discretion under the SR~uJ.7 B-25 of the

" allotment of Allotment of -Governmen-t Re51dences (Ge11era1 Pool

" in Delhi) Ruies, 196'3 in favour of the petitioners would thus be

the bounden -ddty of the respondents. =~ The mandate of the

\

Supreme Court in  Municipal Council Ratlam vs. Vardichan

(Supra)would bind even the court.

" 144. The pronouncement of the Supreme Court reported at

(__72'997) 1 SCC 444 entitled Shiv Sagar Tiwari Vs. Union. of

India & Ors., has been placed before thisecourt-by the -

respondents. In this case,; the court was concerned with gross
misuse  of disc'retionary power relating to allotment of
accommodation to goverrlment ernpl(jyees As 'against‘ the
perm1381b1e d1scret1011ary quota of 10 per cent, such allotments

had shot up to 70 per cent. On top of these, 8, 768 houses were

. allotted on "Spemal Compassionate Grounds” in exercise of

dlsc1"et1on under the authorlty of a letter dated 18t July, 1996

‘from the Cabmet Secretary The Government of Indla had

‘ subrnltted that it had exercised discretion vested in it under the
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aforenoticed SR. The court had concluded that the conduct of\.
the respondents d1d not disclose application of mind and
discretion was not exer C1sed fairly. In para 56 of the Judginent

it was observed. as follows:—

“56. The decision of the present Central Government on
this aspect as finding place in the letter of the Cabinet
Secretary dated 18-7-1996 bearing DO No.1/44/1/96-
CAV is that “where it is considered absolutely
necessary” small number of out-of-turn allotments
would be made for which .purpose also the
Ministries/Departments would formulate clear rules and
guidelines. During the course of hearing, on Deing
desired to know as to why out-of-turn allotment is at all
required, the submission advanced on behalf of the
Union of India was that there are a few officers, who by
virtue of ‘the  duties discharged, have to Dbe:
accommodated in- government quarters to fac1litate
smooth functioning of the Government.xxx"

145.  In view of tlie gross abuse of the discretion vested in tlie
respondents, in para 57 at page 463 of the report, it was held
that a case to perinit minimal out of turn allotnients was made
out which has to be regulated and - transpaiency has to be
maintained in such allotments. The court considered private
citizens who could be allotted out of the discretionary quota
.Wthh 1ncluded accredited journalists and news caineiainan

politic\) , partixes, artistes, social Worker etc' and other

\

- organizations as well.

- In Shiv Sagar Tiwari vs. UOI (Supra), it was lield that |

tlie discretion conferred has-to be exeicised to advance tlie

m"nose to snbserve Wliich the power exists and that even the

'Minister, if he/she be the repository of discretionary power,

. cannot claim that either there is no discretion in the matter or

unfettered disCret_ion. The Supreme Court held that exercise of
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such 'dlSClethIl was an exception and deprecated the above

action of the Government makinq the same into a norm.

)

Noteworthy, is the Governrnent S stand in this case that vestinq _

of some discretion in the matter of allotment of quarters was

essential.

~ In this background, the contention of the respondents '

that exercise of discretion was nrohibited by the Supreine, Court
in this case is totally 1nisconceived. |

146. _.Cin the other hand, in the instant cases, the petitioners
have assailed the. arbitrariness in exercise of 'the discretion
- admittedly conferred on the ‘respondents and the failure to
permit continuation of occupatiOn - of | the allotted
acconnnodation in the exceptionabie circumstances and
conditions in which they were placed. lThe pronounceinent of
the Supreine Court, in :fact, assists the petitioners as the court
recognized existence‘ of and permissible: exercise of disoretion

while deprecating its abuse.

147. The Staiidai"ds on which an authority ‘would exercise

discretion were settled by the Supreme Court in the judgment
reported at (Z97Q) 3 SCC 489 entitled Ramana Dayaram
Shetty vs. International Aizp@rt‘Alut]mrity of India & Ors.
as follows :- :
“10. XXX........ It is indeed unthinkable that in a
democracy governed by the rule of law the executive
. Government or any of its officers should possess arbitrary
power over the interests of the individual. Every action of
the executive Government must be informed with reason
and should be free from arbitrariness. That is the very
essence . of the rule of law and its bare minimal
requirement. And to the application of this principle it -
makes not difference whether the exercise of the power

involves affection of some right or denial of some
pi"iVilege
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12. ............It must, therefore, be taken to be the law
that where the Government is dealing with the -public,
whether by way of giving jobs or entering into contracts
or issuing quotas or licences or granting other forms of
largess, the Government cannot act arbitrarily at its
sweet will and, like a private individual, deal with any
person it pleases, but its action must be in conformity

~ with standard or norms which is not arbitrary, irrational
“.or irrelevant. The power or discretion of the Government
" in the matter of grant of largess including award of jobs,
contracts, quotas, licences etc., must be confined and
structured by rational, relevant and non-discriminatory
standard or norm and if the Government departs from
such .standard or norm in any particular case or cases,
the action of the Government would be liable to be struck
down, unless it can be shown by the Government that the
departure was not arbitrary, but was based on some valid
principle which in itself was not irrational, unreasonable
or discriminatory.” o (emphasis supplied)

148, In paré '85__of the pronouncement reported at AIR 1974
SC 555 entitled E.P. Royappa vs. State of Tamilnadu & Anr.
the Supreme Court laid down the following binding principles :-

“85. ... In fact equality and arbitrariness are sworn
enemies; one  belongs.to the rule of law in a republic
while the other, to the whim and caprice of an absolute
monarch. Where an act is arbitrary it is implicit in it that
it is umnequal both according to political logic and
Constitutional law and is therefore violative of Article 14,
-and if it affects any matter relating to public
employment, it is also violative of Article 16. Articles 14~ -
and 16 strike at arbitrariness in State action and ensure
fairness and equality of treatment. They require that
State action must be based on equivalent relevant
principles applicable alike to- all similarly situate and it .
must not be guided by any extraneous or irrelevant
considerations because that would be denial of equality.
Where the operative reason for State action, as
distinguished from ‘motive inducing from the
antechamber of the mind, is not legitimate and relevant
but is extraneous and outside the area- of permissible
considerations, it would amount to mala fide exercise of
power and that is hit by Articles 14 and 16.. Mala fide
exercise of power and arbitrariness are different lethal
radiations emanating from the same vice : in fact the

latt.er commjehends the former. Both are inhibited by
Articles 14 and 16.” S '

(emphasis supplied)
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Therefore, even if it .wére to be held as urged by the
1jeépo_11dents 4th'_at this court C'()Auld be' held to be powerless to |
difec’_c exercise of discfeﬁon in a partici;lar ménner, ifl view of
the clear principlgés Iaid down in fhése judicial pfecedellts, there
is no prohib.{tion ﬁpoh this court from e’xémining as to Whe'ther
the fespondehts have faiied to exerciée discfetion on relevant
criterion.. There 1s also no proh_ibition on this court.to examine
whether the 'respo.ﬁ’dents have acted arbitrarily ‘of discriminated
against the pefitioners. |

The impugned action of the réspondents agaiﬁst the
petitioriélvs and the orders assailed herein han to be tested on
the above principles. '

149. A similar arguinenj; of the réspondent that the éllottees

were prohibited from permitting ljetention of accommodation

beyond the permissible period after retirement was rejected by

'the Central Administrative Tribunal in the aforenoticed decision

rendered on 30" December, 2002 i 0.4. No.2378/2002
Shri Tef Kishan Vs. Union of India & Ors. The Tribunal had

examined the petitioner’s challenge to the respondent’s action

on the plea of discrimination premised on the conduct of the

respondents in exercising discretion in.favour of some-similarly

situated migrants and not in favour of the petitioners and

. obsérved aé follows:-

"31.  Respondents have not disputed that
- Kashmir migranis who were identically and equally
situated, on their request have been allowed to
retain the accommodation till the normalcy comes
back in State of J&K and till they are returned,
ensured further the safety of their persons and
property and reconstruciion of their houses. For
these thiree Kashmir migrants, who are placed in
similar situation and with same conditions, a

W.P.(C) No.15239/2004 .- Page 98 of 157




\\/O
different criteria was adopted on the ground of
merits in _their case, and the principle not to be
given a general application. Applicant who is also a
Kashmir migrant having no place to live in Delhi a large
family to support, is on a similar footing with those who
were allowed to retain the accommodation. In order to
satisfy the requirements of law, the respondents have to
establish that there has been an intelligible différentia

-~ and which has a reasonable nexus with the object
sought to be achieved. No grounds whatsoever have
forthcome which can be treated as: reasonable. or
relevant for to mete out the aforesaid requirements of
law and to pass dual test which will render the decision
in consonance with the Article 14 of the Constitution of
India. In absence of any reasons-and the fact that the
applicant is equal in all respects should not have been
meted out a differential treatment.. This In my
considered view, is unsustainable being violative of
Article 14 of the Constitution of India.” -

150. The tribunal rejected the arguments of the respondents .
premised on the pronouncement in Skiv Sazgm" Tiwari (supra)
as well as scarcity of resources holding as follows :- -

32. Moreover, the contention that the directions
issued in Shiv Sagar Tiwari's case supra and the fact
that the Government accommodations are few and the
persons claiming the same are more and the rules do not

. permit retention beyond  the specified period, is no
~ justification for rejecting the case of the applicant as in
[.L. Koul's case, even in an-interim order passed, the
Apex Court was well aware about.the decision rendered
~in Shiv Sagar Tiwari's case as well as the Rules were
also in existence at that time as well which prohibits -
_retention of accommodation beyond the permissible .
period. Conscious of this, the Apex Court in the light of
the fact and conditions as well as circumstances of
Kashmir migrants, who have their own houses destroyed
in Kashmir and those retired inclined to go back directed
‘the Government to ensure their protection and as well as
of their property so that they may be put back to their
1“espectl_ve houses owned by them in Kashmir on
28.1.1998 i.e. much after the decision of &.5. Tiwari's
case supra as well as the instructions through OM in
17.11.1997, the matter has been pending sine die and to
- be activated only after the State of Jammu and Kashmir
“ensures return of the petitioners to their respective
Homes with safety of their persons and property. The
aforesajd petition is still pending before the Apex Court.

33. I also find that the Government by the. letter
,da1':e.d 2.7.2002 in order to hold the retirees or retiral
offlcl_als of Kashmir migrants working in Delhi, who could
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not get back to J&K due to prevailing situation, a.

decision has been taken to allot about 100 MIG/LIG Flats
and for which DDA has been requested to formulate the

- Housing Scheme for which a draft has been sent to the

Ministry for approval. The aforesaid decision also
incorporated that these houses are being allotted to

Kashmir migrants retiring or retired so that the general”

pool accommodation got vacated from them. This on a
literal consideration connotes that the Kashmir migrants
who are in retention of general pool accommodation on
retirement, are to be evicted only after the DDA
formulate .a Housing Scheme to allot MIG/LIG flats to
them. ‘ ' :

34. In my considered view, the review undertaken

by the .respondents in compliance of the earlier

directions of this Court has not taken note of letter dated
2.7.2002 as well as the directions in Koul's case supra. If
a post-facto approval can be accorded by CCA and
approval by the Ministry for Urban Development denying
the same to the applicant who is similarly situated and is
equal in all respects, smacks of arbitrariness and hostile
discrimination which, as per various pronouncements of
the Apex Court, cannot be countenanced and would be
an antithesis to rule of laws doctrine of equality.

35.". - In the result and for the forgoing reasons, OA
is partly allowed. Impugned order dated 13.8.2002 is
quashed and set aside. Respondents are directed to
allow the applicant to retain the Government
accommodation pending decision in SLP (Civil)
No0.7369/97. No costs.”

(underlining supplied)

AV

This decision of the‘ Central Administrative Tribunal has

attained finality and also stands implemented.

151. Before this court the respondents have not even

attempted to show how the présent petitioners can be

instances noticed in para 31 of the judgme’nt of the Tribunal.
On the contrary, as set out abové, in answer to grouﬁds. (A) and
(B) of the writ petition noticed in para 22 above, the

1"espo11dents have stated that these contentions of the 15é'tit101161"

are a “matter of record”.
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152. There is no dispute also to the fact that the orders in
J.I.Koul, P.K.Handoo, M.K.Koul, Tej Kisimﬂz_(supm) have
| attained finality and these pérsohs continue to occupy the
allotted accommodatioﬁ despite supe\ra"nnua.tion.'
153. The 1“e§p011de11ts are unable to pdint a single distinction,
let alone a relevant one, between'the -present petitioners and
those in the delcided cases. The_ petitione_rs_ are idenfically
‘situated,_ yeth hévé been denied equal -treatment. Not a Whi‘t of
explanation for not _;‘/’ea'ting these petitioners as 'tilose in the
Cifed precedents is .sugge‘sted by the respondents. Even the
ilﬁpttgned orders ﬁnfortunately do not attémpt to deal with this
aspect of the matter. | |
154. = As noticed —above', the msponcients contended before the
Supreme Court in' Shiv Sagar Tiwari (supra) thaf they .have
- the discretion to draw exceptions in thé matter of allotm.énts of |
f)ublic prémisés ‘and_ havek relied on instances and categories
when this discretion was exercised in favour of persons who
Wél"e even not in public service and were never even empl.oyéd
by the Government. |
'155. In ground L. of WP(C ) no.15329/2004, Sllri P.K.Koklul, the
petitioner has stated that the resl:‘)ondents'l.lave allotted the
Government acc01nmodat1011, not only serving ‘Goverﬁmenf
‘employees, but to various othelf categpries of employee_s who'
-_hav'e nothing to do with Government service. . It has been
stated that ”en_lployeés working in the <;Iffice of .the political:
~ parties, jouﬁmlists, free'dom. fighters, artists etc.” are also
allotted general pool accommodation.'. This averment is not.

contested by the respondents who have only submitted that the
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allotment of the quarter is_mad’e as per the rules and policy laid

down by the Government.

156. Itis trite that residuary rules are interpreted and worked

to empower authorities permitting exceptions from applicability '

~of the rule to remove herdships (Ref : 1993 Supp.3 SCC 515

(para 33) Syed Khalid Rizvi vs. UOI & 01:57;.(1’;@96) & s5CC
762 SBI & Ors. vs. Kashinath Kher & Ors.; (1988) 4 SCC

179 Ashok Kr. Uppal and Ors. vs. State of J&K).

157. The orders in Tej» Kishan }(Szifpra} make a detailed
fefei"eiice to tlie voluntary exercise of discretion iii favour of
three migrants by ‘the respondents which was the entire basis
of the finding of ar.bitrarines'_s by the Tribunal in the action

taken against Tej Kishan and Co—petitioners.- These very

findings stlueirely-apply to the cases of the present petitioners.

158.  No explanation 'is rendered or 1jeéison given. by the

respondents for the rejection of identical requests of some of
the petitioners or for not favourably considering the said
requests of the petitioners. - The failure 'to even consider these -

requests despite the specific directions in P.K. Koul's previous

writ petition reflect highhandedness, unreasonableness and

arbitrariness on 'the part of‘th'.e respondents. The 1"esponde11ts
have granted approval to 'simiiafljf situated persens.' Denial
tliereef to the equell'y placed petitioners certainly tantamounts
to hostile discrimination against thein which is impermissible

and'as observed above ‘'an antithesis to the equaiity clause'.

- The action of the respondents in not favourably considering the

petitioners' representations; in cancelling the allotments of the
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petitioners and proceeding against them under the Public
Premises Act, 1971 as well as the impugned 01"d¢rs are,
therefore, not sustainable also being in violation of Articles 14

and 16 of the Constitution.

Change in Policy

: . 1:59. There is yet another important éide to the claim asserted
by the petitioners vlvhich requifes consideration. The declared
policy of the state with regard to the -IDPS from Kashmir is
concerned with their rehabilitation. - Forcible eviction from their
current.residences without an alternative iis not even remotely
 suggested in these‘ pblicies. ‘The same 1s evidenf from the
- - affidavit placed. before the Supreme Court in ].LK@MZ vs. State
of ]@mmu & Kas]ﬂmir (supra) and the letter' datéd, Dnd July,
2002 placed.before the Central Administrative Tribunlal in“Tej |
Kishen Vs. mzjaiﬂ of India (supra). The de.cision takén_ _t(ﬁl
 cancel the petitioners' allotments aﬁdv.to initiate proceedings
- under the. Public Premises (Eviction of Unauthorised Oc;cupallts)
Act, 1971 without making available of élternative éhelter clearly‘
suggests a drastic ghang_e in the Qovei*nmént pblicy so far as
these IDPs are concérned. |
160. In a recent judgmeht of the Supreme Court feported at
MANU/SC/0476/2010 Sj‘iﬂdbu Education Society & Anr. Vs.
The Chief Secz"etéljié Govt. of NCT | of Delhi & Ors., the |
Sﬁpreme Court observed that framing a policy is the domain of
the Government. The framework of thé policy and the working
of such Government Policy has essentially to be done within the
framework of thé Consti_tutidh & the laws. As énd Wllell.

Government changes its policy decision, it is expected to give
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valid réasoils thereof and act in larger interest of the entire
community rather,than a section. In para 66 of the judgment;
the Supreme Court held that : | '
i It is a settled canon of ‘administrative
~ jurisprudence that state action, must be supported by
-some valid reasons and should be wupon due
application of mind. In the affidavits filed on behalf of
‘the state, nothing in this regard could be pointed out
and in fact, none was pointed out during the course of
arguments. Absence of reasoning and apparent non-
application of mind would give colour of arbitrariness
to the state action.” ' :
The position in the cases in'. hand is no different. The state
g does not again even suggést a_reasondble explanation or valid
reason for the change from the rehabilitative policy to the
decision to evict the petitioners and thereby thréatening them
with imminent homelessness
161. The reépondellts_ Would have the right to change its
policy upon change in circumstances. - (Ref: (1998) 1 SCR
1120 State of Punjab &'OI‘S. vs. Ram Lubhaya Begga &
Ors.). No such change is pointed out.in the present’c_éses;- The
decision  to tr.ea't the petitioners as unauthorized occupants
without their resettlement is clearly not premised a change of
policy upon application of mind and therefore not sustainable.

Bespozzsjbj]jty of the Central Government

162. It. has' been suggested by Mr. Jatan  Singh, learned
standing counsel for the Union of -India that the Central

Government has no responsibility vis-a-viz the petitiohers in the

given facts and that only the State of Jammu and Kashmir is

liable for_ the infraction of the righté of the petitioners.
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163. The submission on behalf of the petitioneis on the other
hand is that the duty and respon51b1hty of the state authorities
vis-a-vis these grdups of persons which stands recognized and
"achnitted by the both the state and Central Government itself.
As such, :the. ri-ghts of the petitioners cannot be 'ignored,
1rnpe1 illed or violated by any of the respondents

164 It is ur ged that the respondents have heartily engaged
with and 1nanifested extreme concern for. refugees from other
co'untries., but have handled inadequately; and even failed to
address the difficulties of internally displaced persons.

165. Reference is also made to the policies of regulariiation of
unauthorized constructions and encroachinents on public lands
are pointed out. Severel schemes and policies of 'the

respondents with regard to the disadvantaged masses so far as

\\b

rehabilitation and resettlement is concerned. The attention of |

this court is drawn also to the several judgments concerned with

the right of shelter of pavement and jhuggi—jhompri dwellers

including QOlga Tellis v. B’@mbay Muinicipal Corporation &

Ors.; Ahimedabad Municipal Corporation VS, Nawab Khaﬂz )

GU/]&b Klizﬂﬂ & 015 ]ﬂgdlS]I VS, DDAL Sudama Sﬂzzgh &
Uirs VS. G@V@Fl]m@ﬂt “of Dellu & Anr. Which have Dbeen
referred above. The petitioners have urged at some length that
the 1espondents have shown utter insensitivity not only in
protecting their rights but even in the pursuit of the matter
before'this court. |

.166. The question which hegs an anstxver, is having failed to
“ensure the hfe and safety of the petitioners or to protect their

property, or to guarantee either of them, what would be the
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obligation, duty and responsib_ility of the respondents qua the.
petitioners.. : o o \
167. It is an admitted fact ‘that the petitioners were all
elnployed_hy the Central Government orlits agencies. hi order
to .a‘i’foid coniprornising the security issues of these persons, a
nnore '. detailed analysis of the factual matrix is not being
undertaken However, the present cases set out instances of _
extreine trauma faced by the -petitioners and then family
members as well as the Continued threat to their life and
property. In one of the cases, the petitioner is a destitute lady
who was working in the Ministry of Inforlnation_ & Broadcasting
of the Government of India used to give live performances and
conducted programs on behailf of the Central Governnient in
remote Villages in the valley as well as .on the electronic media :
rnaking her face kn’own to the militants. Her troupe was |
attacked in 1987 while performing at Khaniabal in District
Anantnag and they had to ﬂee for their life. In _this background,
._s,he Was transferred to Delhi, and was allotted the premises by
the respondents. The petitioner points out that.in mid-1990, t‘he_'
.Song‘s and Drama ',Division Office in 1Srinagar, . Kashmir was
blown up and the entire staff transferred to Delhi. Not only the
house of her in-laws but-her ancestrallparental rental house'also '
stands burnt dovtrn and she has no place to return to in Kashmir.
H‘Even after she was evacuated frorn ‘the valley, her biothei
received threats to her life by Way of cominunications advising
-the petitioner to des1st fr01n particlpating or performing in
programs in support of the Government This communication-

has been placed on record. The petitioner was deserted by her |
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husband decadésﬁago Aand éhéstaﬁdé .abandoned by the State
~with none. to assist to .h-er. The writ petition states that she is
getting a meager amouﬁj; -of ?4500/— as pension, insufficielit
even to sustain her, let alone acquiring righté in any property.
168. Another pe.titioner who was the author and the voice of a
programme on the All India Radio vin Srinagar di\}isi'o11. WhiCh
became popuial" across the line of control was SO ta}"getted by
;clle militants. - A price for his head was even aﬁnounced. In one
of the cases, despite thé security cover, an attempt was made
on the life of fhe,petitioﬁer Whpse prbpefty and beloﬁgings
é-tand looted .and: gutted in Srinagar and he has no propefty at
éll anywhere in the country. There are other petitioners Who :
were working in the intelligence,agen'cies in the stafe who were
~evacuated on emergency Abasis aftef their colleagues were sho‘t
dead. Several of- the petijiionershave lost close friends and
: relativés on account of the attacks by militants.

: Tﬁe pe"nitioners were t\argett‘ed because théy wére the .
fac‘e of the Central vaernment in the Kashmir valley and are
-u'naible.to 1"et1_}r_n for t_he same reasomn.

169. So far as en‘su'ring the fi‘ght to shelter is concerhed, the
Supfeme‘ Court has held that the state is deemed to be»under an
bbligatioﬁ to s'ec.ure the éamé to its citizens [Ref : (1996) 2 SCC
‘ 54@ Cﬂameﬁ Singh & Ors. vs. State of U.P, (supra), that it is
imperative for the state tq .provide permanent housing
-accommodation to the deprived. ‘ .

‘1 70. In 1995)’ (2) SLR 72 P.G. Gupta vs. State afﬂujazzaﬁhe
Supreme Court h.éd_'further declared thét it was tiie duty of the

state to construct houses at reasonable costs and make them
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easﬂy acce551b1e to the poor, and that such pr1n01p1es have been
eXp1 essly embodied in our Constltutlon to ensure s0cio-
economic ﬁ‘democracy so that everyone has a right to life, liberty
and security of the person.

In this context, in para 11 of the pronouncement the court
eXpressly laid down the 1mperat1ye duty of the state to provide

. permanent housing accommodation to the poor in the housing

schemes undertaken by it, or its instrumentality and observed -

as follows:- -

“11. . As stated earlier, the right to residence and
settlement is a fundamental right under Article 19(1)(e)
and it is a facet of inseparable meaningful right to life
under - Article 21. Food, shelter and clothing are
minimal human rights.: The State has undertaken as its
-economic policy of planned development of the country
and has undertaken massive housing schemes. As its

~part, allotment of houses was adopted, as is enjoined by
Arts. 38, 39 and 46, Preamble and 19(1)(e), facilities and
opportunities to the weaker sections of the society of the -
right to residence, make the life meaningful and liveable
in equal status with dignity of person. [t is, therefore,
imperative of the State to provide permanent
housing accommodation to the poor.in the housing
schemes undertaken by it or its instrumentalities withimn-
their econmomic means so that they could make the
payment of the price in easy instalments and have
permanent settlement and residence assured under

Article 19(1)(e) and 21 of the Constitution. xxxxx”
(Underlining supplied)

~171. The Supreme Court has repeatedly reiterated the well

settled position that the state has the constitutional duty to

provide adequate facilities and opportunities. to all 'including the
disadvantaged and the displaced, by distributing its Wealth-and
resources for the settlement of life and erection of Shelter over
their heads. The court has empha512ed the const1tut10na1 right

of every citizen to migrate and settle-in‘any part of India for
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better e'mploymenfopportunity ;111(1 it would be the duty of the
state to provide right"_to shelter to the diéadvantaged in society.
(Ref : Ahmedabad Mmzicip.azl C@fﬁ@r&ti@m. Vs. Nawab Kljzaﬂz
Gulab K{?Jéaﬂz & Ors. (supra). |

172. The forcible removal of pavement and slum dwellers by

‘the agencies of the state without their | resettlement or

rehabilitation has been 'repeatedly deprecated by the courts in

the ple‘thora of jﬁdgments on the subjec;t. In case they have to

be evicted from the-place they.ére_ occupying, state authorities
are hound to formulate _schémes and"po’liqies. The 1"esp611de;1'ts |
hé&e gone on -recordkwith regard to such p_rojepts as are in
vogue for‘théir relocation, reséttlemerit and rehébilitafién. (Ref:
(1985) 3 SCC 545 Olga Tellis v. Bombay Municipal
Corporation & Ors.; (1997) 11 SCC 121 Ahmedabad
M umidpai 'C@rp@r&tj’@ﬂ Vs. ‘Nawab Khan Gulab Khan &
Ors.; MANU/DIE/9327/2006 Jagdish vs. DDAL; decision of this -

court: dated 11% February, 2010 W.P.(C) No.  8904/2009

- Sudama Sigzzgﬂ & Ors.) - Placing reliance on the‘o}::)ligations

under the international 'inst_ruments, the courts have repeatedly

'stated that adequate and reasonable facilities for resettlement

| and effective steps taken for rehabilitation have to be made

available before forcible eviction.
173. An issue involving chakmas who were tribals from

erstwhile East Pakistan (now Bangladesh) went to the Supr‘eme

Court in the case reported at (1996) 1 SCC 742 National

Human. Rig]ztg Commission vs. State of Arunachal
Pradesh Anr. In this case, a public interest litigatibn was filed

by the National Human Rights Commission seeking
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énforcemént of rights un'der Article 21 of the Indian
C_onstitution, ofl about 765,000' Chakma/Hajoﬁg tribals. It was

a allqged that these Chakmas had settled primariiy in the State of.
Arunachal Pradésh and were beihg persecuted by sections of
the citizeﬁs of the state i.e. the All Arunachal Pradesh Studen't's '
Union 1"efe1“1;ed to as “AAPSU” héreafter. It was additionally
complained that the applications of the Chakmas ﬁnder the
.Citizenship Act and Rules thereunder were not being forwarded
by the State Governmént'for consideration to the Central |
vaernment in accordance with law.

In deciding the m-atter, the Supreme Court placed citizens
as well as non-ci'tizens.on‘a common platforin so far as the
rights under Ar-ti-clé 14 and 21 of the Conétitution are
conéerned. |

" So faf as the jcons'tit'utidnal and-th'e statutory obligations
of the states to protect the rights of those who reside Witlﬁll the
térri'tory. of that state are Conce,r‘ned,. the court observgd as

follows :-

“20. We are a.country governed by the Rule of Law. Our
Constitution confers certain rights on every human-
being and certain other rights on citizens. Every person
is entitled to equality before the law . and equal
.protection of the. laws. So also, no person can be
deprived of his life or personal liberty except according
to procedure established by law. Thus the State is
bound to protect the life and liberty of every human-
being, be he a citizen or otherwise, and it cannot permit
any body or group of persons, e.g., the AAPSU, to
threaten the Chakmas to leave the state, failing which
they would be forced to do so. No State Government -
worth the name can tolerate such threats by one group
of person to another group of persons; it is duty bound
to_protect the (Sic) group from such assaults and if it
fails to do so, it will fail to form its Constitutional as well
as statutory obligations. Those giving such (Sic) would
be liable to be dealt with in accordance with law. The
. State- Government must act 1mDa1"t1a11V and carry out its
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legal obligations to safeguard the life, health and well-
being of Chakmas residing in the State without being

- inhibited by local politics. Besides, by refusing to
forward- their applications, the Chakmas are denied
rights, Constitutional and statutory, to be consldered for
being 1eglstered as citizens of India.”

The court considered the factuél matrix and prevalent
Cil"CulnStallcé_S in .d'e'l;ail and thereaffer iésued, inter alia, a writ
of mandamus directing 't'he. State of ArunaCh&l Pradesh, to
ensure. that the life and personal liberty ‘of each and every
Chakma residing within the State shall be protected and any
attempt to forcibly evict or drive them out of the State by
organised groups,"such_ as the AAPSU, shall be-.repelled, if
neceésary by 1jequisitioning the service of para-military oi" police
force. The Uniori_ of India was directed to provide such
additional force as is necessary to protebt the lives ;11_1d 1iberty of .
the Chakmas on'.the r'eques13 of the first méponde_nt.- The
Supreme Court fufther directed tllét th;e Chékmé_ls shall not be
~evicted from their homes except in acC_ordance with law and
shall not be denied domestic life and comfort therein; the State |
Government was dirécted to deal with the quit notices and
ultimatums issu;ad‘ by til(_% AAPSU and -any other groﬁp which
~tantamounted to threats to the life and libel;'ty of each and every
Chéhna in accordance with law. The Supreme Court has thus
recognized the .r'espon.sibﬂity of the Central Gove:rnment to _
provide forc}es to protect the right to life .of the threatened
persons.

174. ‘Unlike the Chakmaé, ‘the petitioners are IDPs who
complain of _viol'ation of the same rights and seek ‘redressal

thereof. However, the extreme situation of hardship and
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difficulties being: faced by the petitiohers and other persons
.si1hilar1y_ placed is no‘dif-ferent.' The State Government has
been unable to protect or secure the hfe and pfoperty of the
1)'etittone1"s. The Central G'o_Verh,ment has not been able to
adequately add'ress the sie‘veral issues which have been raised.
Many of the petitioners had been physically evacuated by the
' Central Governiment in extre.m‘e situations. All the._petitio‘ne‘rs
were employees of the Govern’ment in Delhi and have
superannuated in Delhi. The attempt bemg made at present is
also by the Central Government at Delhi is to for 01b1y ev1CL the
: petltloners by takmg recourse to statutory provisions.

175." It is the constitutional duty of the state to protect human
, rights and the fundamental rights of all persons. The distinction
betvteen such rights and legal rights which may requi’re
adjudicatioh ~in appropriate proceedings has\ also been
- emphasised on several ocoasio-ns.

In (1982) 3 SCC 235 People’.s Union for Democratic
'RIQIMZS & Ors. VS Uﬂl@ll of Iﬂdza & 015 the court observed
that denial of statutory rights of the labour force, which was a
vulnerable sectiOn of the community, tantamounted to breaoh of
their constitutional rights and - was therefore enforceable
,against the government. It was held that it was the duty of the
Unlon of India, the Delhl Admmlstratlon and the DDA to ensure
that the const1tut1011a1 obhgatmn towards labour are discharged
'by the c011t1aotors to whom they had entrusted construction
Work It ‘was held that the Union of India, Delhi AdmlmsLl ation
and DDA cannot fold their hands in despair and become silent

spectators of the breaoh of constitutional prohlbltlons being
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committed By their own contractors. In this context, Lhe cou (‘)/\))

held as follows :- -

“21.. Before leaving this subJect we may point ‘out .
with all the emphasis at our command that whenever
any fundamental right, which is enforceable against
private  individuals such as, for example a fundamental
right enacted in Article 17 or 23 or 24 is being violated,

- it is the constitutional obligation of the State to take the
necessary steps_ for the purpose of interdicting such
‘violation and ensuring observance of the fundamental
right by the private individual who is transgressing the
same. Of course, the person whose fundamental right is
violated can always approach the court for the purpose
of enforcement of his fundamental right, but that cannot
absolve the State from its constitutional obligation to
see that there is no violation of the fundamental right of
such person, particularly when he belongs to the
weaker Section humanity and is unable to wage a legal
battle against a strong and powerful opponent who is

 exploiting him. The Union of India, the- Delhi
Administration and the -Delhi Development Authority
must therefore be held to be under -an obligation to
ensure observance of these various labour laws by the
contractors and if the provisions of any of these labour
laws are violated by the contractors, the petitioners
indicating the cause of the workmen are entitled to
enforce this obligation against the Union of India, the
Delhi Administration and the Delhi Development
Authority by filing the present writ petition. -The
- preliminary objections urged on behalf .of the
respondents must accordingly be rejected.”

\ - Thé failure of the state to ensure-statutory rights was held
- to p1"0V1de Lhe essentlal basis for mamtammg the writ petition
under Article 32 for enforcing fundamental rights agalnst the
State and its agencies.
. 176. Itis noteworthy that aAwrit petition was filed in this court
in connection with compensation payable to residents of
| Kashinir whose property had been destroyed in thé disturbances
“in Kashmir. The Jjudgment of this court reported at AIR 2005
Delhi 110 B.L. Wali & Ors. Vs. wﬁm of India & Ors. has
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made obsefvaﬁons" on this very' uhacceptablé stand of \he
Government - of India in its- affidavit which 1is wunder
consideration. These obsefvaﬁioﬁs ‘before the Coul_‘t read as
" under:-

“20. . Respondent No.1, Union of India, has also filed
an affidavit under the signatures of Mr. K.M. Kuti, Under
Secretary in the said Ministry dealing - with the
Department of Jammu & Kashmir affairs. Respondent .
No.1/UOI by way of the said affidavit effectively washes
its hands off the matter. It is stated that relief and
rehabilitation are State subjects. Para 2 of the parawise
reply may be reproduced to show the stand of the Union
of India: '

“2. That the averments made in para 2 of the

. petition that UOI 1is invested with the

responsibility to rehabilitate and provide relief to

the citizens who suffer as a result of failure of .
state to protect their life and property is

misconceived, incorrect and is . denied. The

answering respondent respectfully submits that

Law and Order as well- as Relief and

Rehabilitation are State Subjects. Ministry of

Home Affairs has the responsibility of providing

Relief and Rehabilitation to refugees from West

Pakistan (now . Pakistan), FEast Pakistan (now .

- Bangladesh), Sri ILanka, Tibet and to the

repatriated Indian Nationals. - Therefore, . the

. present . writ petition qua. the answering
respondent is not maintainable.”

21. ‘The Government of India, thus, considered its
responsibility for providing relief and rehabilitation to
refugees, who are not citizens of -this country, but not
to citizens of the country who are.refugees in their own
country. The apathy is writ large on its face.

22. There is a vast para para phernelia of military
and para military personnel in the State. of Jammu &
Kashmir of the Central Government. The boundaries of
the country are to be protected.. The condition in the
State was so serious that it has been taken as a priority
issue. The dislocation of persons from the Valley is a
well-known undisputed fact. How can the Government
of India wash its hands of the whole matter and
absolve itself of the responsibility for providing a safe
living to the citizens of the country?

23. Article 21 of the Constitution of India provides for
the Fundamental Right of Protection of Life and
Personal Liberty. - Life cannot be bare’ existence.
Persons who are displaced and suffered injury to life
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and property as a result of terrorism cannot be left
without remedy. Itis the duty and responsibility of the
State to protect its citizens. Citizens like the
petitioners are victims of environment, which is not
their own creation. The State owes a responsibility to
‘create an environment for safe and dignified existence
of the citizens.” -

(Emphasis supplied) |

This court rejected the stand of the Gov..ernm'ent of India-
filat the 1‘esponsibi1ity towards the pay_m-ent of the Qmﬁpénéation
rests with the State Government alone hlolding as follows:-

“31.The Government of India cannot also absolve
© itself of the responsibility and is liable to ensure that
the State Government remits the amount. - A large
amount of funds flow to the State of Jammu &
Kashmir from the Central Government keeping into
consideration the disturbed conditions and, thus, the
Central Government cannot say that it has no rele to
play. The State of Jammu & Kashmir is an integral
part- of our country and the writ of the Central
Government runs. In the cases of victims of Charari
Sharief incident, funds have been disbursed out of
the Prime Minister Relief Fund to make a package of
Rs.2 lakhs of ex-gratia compensation apart from

other benefits.”

177. In this judgment, the court held ‘that what holds true for
loss of life and limb, would hold true for loss of property
oc‘casiQned by failure of the State to prote_ct the same. It is

noteworthy that in the present writ petitions, the-peti‘tioners

‘have not been deprived of their property .and homes in

~accordance with law as, for instance, in the case of acquisition

proceedings. The déprivatio-n isl a direct result of the failure to
.cogtrol— the violence against the petitionéfs. The principles laid
de11' in the above judgment_ would apply to the Kashmiri
migrants on every score. . More important 1s the clear finding |
by the court of the ‘r'esponsibﬂity of the Central Government for

the rehabilitation and relief to the IDPS ffomKashmir. ‘
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178. It is unfortunate that despite this adjudication, the stal"
which was rejected has again been taken in these proceedings.
This position .01'1 behalf. of the Central Government in fact
ignores the commi‘tme}nts.. made in legal proceedings noticed
-above.
179. 1Itis notéworthy that thé displacement of the _petitioner.s
is also not intl;a—s',‘tate., Th_e petitioners have been chpeHed to
leavé ﬂlé boundaries of their state and are residing in Delhi. -
:180. The Central Government has acknbwledged its
1"é51301151_bili‘t3/ iii the matter inasmuch it has intervened in the
‘matter. Several of _the present petitioners stand evac_uated by'.it
and the allotments of the quarters in the instant casé stand
1ﬁade it.” Central resources are being utilized for development

projects and security purposes in the state and admittedly the

- Central Governnient has accepted and assumed respdnSibili'ty

towards rehabilitation and resettlement of the persons displaced

as well in the grants and reservation made by it.

181. It was observed in (1978) 1 SCR 1 State of Rajasthan

& Ors. vs. UOI by Chief Justice Beg that :-

“In our country national planning involves disbursements
of vast amounts of money collected as taxes from citizens
residing in all the States and placed at the disposal of
the Central Government for the benefits of the States
without even the “conditional grants” mentioned above.
. Hence, the manner in which State Government function
and deal with sums placed at their disposal by the Union
Government. or how they carry on the general

administration may also be matters of considerable
concern to the Union Government.”

182. The .expa1151011 ‘and interpretation by the courts has
affirmatively established a positive right to housing and shelter

for every person as part of the fundamental right.  Human
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1"ighte and fundam_ental rights are inalienable; their violations
are indefeasible. The state is under a constitutional obliga'tio11
and duty to pl"o.'tect these 1"igh£s. When vioiated, a citizen is
~entitled to their e11f01“ceine11t. The conétitﬁﬁonal mandate upon
it, is coupled' with the statutory'duty an‘d'p.ublie law obligations
to ensure the protection of the fundamental a.nd.ba'sic human
rights to all, in .addition ‘to its o.bli‘gation under the several
international instruments ‘noticed above. This essentially
1"emems in the exclusive domain of state functions. Failﬁre to
pfoteet the citizens from eminent loss of life and prdperty as
well as maintenance of publie order, implicates the state 'fo_r
culpable inaction. o |

183. . Mr. Jat'en Singh, learned standiﬁg counsel for the Union
of India has urged that these petitioners are not public servants
and cah claim no right to continue in the allotted public
premises. It has been vehemently urged that on account of
fheix‘ superannuation, they ceased to be Government ser\./anl;s
and are disentitled to retein Govefnment accommodetion.
Learned Standing Counsel has urged at some leng’th.t_'hat the
Government of India has formulated a rehabilitation package
which necessitates that all these petitioners mﬁst return to their
‘homes in Kashmir. I‘.t 1s contended that by their failure to
vacate, the 1"ights of the several Government employees who are
waiting to be allotted Government accommodation are adversely
.effected UnforLunaLely the respondents are unable to submit
that the petitioners Would be safe upon retuln or how the

1“esponde111,s propose to ensure protectlon of life and hbelty of
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the petitionefs or ensure restoratio'n -of their property in hle‘
‘ K_ashniir valley. |
_1'84. Before the Sﬁpréme Courf of India,_ the respondents have
accep'ted r_esp‘onsibilitif and obligation to the IDPs from Kashmir
and Claimed ﬁo have advanced.huge grants to the State of
Jammu Kashmir .and alsov _set out a 'd'efaile'd .schemé in the
affidavit filed before the Sﬁpreme Court. |
| fn the instant case given the nla,ture and extent of the

violations, the Union of Indié cannot abdicate 1"esp01lsibility in
the matter, or avoid its constitutional obligation of at least

ensuring reasonable shelter or a roof to these petitioners.

Financial stiingency of the Government

1854. Plaicing reliance on the ju_dginent reported at (2005) 7
S_C(C' 138 MHSZ@;F Maﬁﬂe Services Pvt. Ltd. vs. Metcalfe and
H@d’gfdﬂl.ﬁ'@ﬂ Pvi. Lid. & Anr., it has’.been further érgued by
Mr. Jatan Singh that this court is bound to :exercise judicial
festraiﬁt and cannot be unmin.dfu.i. of the administrative burden‘
and increé@ in unbudgeted expenditure on account of qﬁa’shiﬁg
o | decisions. It is urged that in chis background, while eixe‘rcising
- power of judicial review of an administfative decision, the court
. cannot substitute” its own decision' wif;hout the necessary
éxliertisé and compel the resp:o'ndents to exercise discretibn to
permit the petitioher tb continué to.dccupy the aforenoticed
accommodation. | |
’186. T11i$ submis'sion fails to consider the nature of the rights

which are involved in the case in hand. Metcalfe Hodgkinson

- P, .]Ltd. (supra) related to a challenge to award of a tender
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and contract of work of professional services to the appellant
and was not concerned with a plea of violation of basic human

rights and constitutional guarantees as are involved in the

instant case. The consideration in Metcalfe Hodgkinson Pvt.

Ltd. (supra)has no application to fhe pres-ent case.

187. In (2003) 6 SCC 1 Kazpﬂd Hiﬁgf@l’&ﬂi VS. State of
Bihar & OI"S. the Stafe Govermﬁent had{_however, pleaded
financial striﬁgenc;lf to shift its liability'td the Union of India or

to the Staté of Jharkhahd.” In para 67 of the judgment dated 9

" of May, 2003 Supreme Court had held that the 11ab111ty of the

state of Blhar cannot be shifted to the Union of India only
because it is ‘the repository of fl_mds raised by it through excise
and other central leviés and iﬁlpost, and consequently it Would
not be indirectly or Vicario.u'sl}y. liable for the failings on the part
of the State Publi_c Sector Undertakings_. It was held that either
precedentially or jurisprudéntially, the Union of India cannot be
held liable and no such direétion’ as was being sought by the
étate government could be issued.

The 'Supreme Court however, ' ¢clearly declared “the

| posmon that flnanClal strmgency may not be a ground for not.

llssumg 1"equ151te dlrectlons When a questlon of v101at1011 of
fundamental rlghlt arises. IlnAthis rega_rd, the court noticed the
emphésis given by it on this aspect including the judgments
reported at [1937]156‘[{641 Rural Litigation and
Eﬂmﬂemeﬂt Kendra and 015 V. State of Uttar Pzad@m]}z
aﬂzd’ Ors. ; 1 9806‘1"11[]] 075 Mmﬂczpal (C'@zzmczz] R&Maﬂm vS.

Vardichan & 015.,, [1996]3SCREO B.IL. Wadhera v. Uﬂuzw]z

of India ; (1995}4506507' State of H.P. v. H.P. State

—— e 1
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R@COgMJZS@d & Aided 5@1100]5 Maﬂagfmgf Committees and
Ors.; AIR 1996 SC 2426 Paschim Barﬂzga Khet Mazdam
' Saumtfz & Ors vs. State of West Beﬂgal & Anr.]
In para 65 of (2003) 6 sSCC 1 entitled Kapila
| Hingorani V& State of Bﬁmr & ors, the Court rejected the

contention of the State of Bihar also to this effect.

- 188. In para 6 at page 589 of (1993) 3 SCC 584 All India

- Iimainm Ulyaﬂisatiaﬂ vs., UOI, the Supreme Courtlheld— that:-

"6....Much was argued on behalf of the Union and
the Wakf Boards that their financial position was not
such that they can meet the obligations of paving the

‘Imams as they are being paid in the State of Punjab. It
was- also urged that the number of mosques is so large
that it would entail heavy expenditure which the Boards
of different States would not be able to bear. We.do not
find any. Conelatlon between the two. Financial
difficulties of the institution cannot be above
fundamental right of a citizen. . If the Boards have
‘been entrusted with the responsibility of supervising
and administering the Wakf then. it is their duty to
harness -resources to pay those persons who perform
the most important duty namely of leading community
prayer in a mosque the very purpose for which is
created.” '

189. On the same is'sue' in (1995) 4 SCC 507 State of HZP.‘
. vs. H.P. State Recognised & Aided Schools Managing
Committees, the Supreme'Court observed that:-
"16. The constitutional mandate to the State, as
upheld by this Court in Unni Krishnan case - to provide
free education to the children up to the age of fourteen

- cannot be permitted Lo be circumvented on the

ground -of lack of economic capacity or financial
- Incapacity."

190. The observdtions of the Supreme Court at (2005) 2 SCC |
262 Kapila Hingorani vs. State of Bihar & Others, while

dlslmssmg the review petltlon filed by the Bihar GovernmenL

seekmg a review of the earlier order dated 9“1 May, 2003 are
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also topical on this obJect1on of the respondents and need to b

considered. ‘The State of Bihar had submitted that the state had

_no liability to pay the salaries of the employees of the statutory

corporations/companies incorporated under the Indian

Companies Act and that they were not completely under.the

control of the State. Before the Supreme Court, counsel for the

State of Bihar had urged that the rer'nedy of the employee was
to file appropriate applioations before the Company Judge who

was seized of the winding up proceedings in relation to such

‘company.

i These submissions were rejected by court observing that
in the order dated 9™ May, 2003: , the court had oonsidered the
matter from the human rlghts aspect as well as the fundamental
rights. of Lhe employees in the pubhc sector undertaklng
ope1 atlng in the state of Blhar The court notlced that after the |
passing of the order dated 9% May, 2003 several elnployees
died dué to non-payment of their salaries. The court placed

reliance, inter alia on para 24 of the directions dated O May,

2003 and while rejecting the review petition filed by the

‘respondents observed as follows :-

“24. This Court further observed that the State
has a constitutional obligation and acts in a fiduciary
capacity vis-a-vis performance of its constitutional
duties ‘and functions by the . public - sector

undertakings as it has Constltutlonal obligations in
relation ther eto o ' _

(Underlining supplied)

So far as protection of suoh human rights and

fundamental rights, - and remedy for violation thereof, is-
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concerned, the court issued directions to the state government

to pay the salaries'of'employees in the public sector

undertakings in the following terms :-

0. .

The Government companies/public sector
undertakings being 'Statés’ would be constitutionally
liable to respect life and liberty of all persons in terms
of Article 21 of the Constitution of India. They,
therefore, must do so in cases of their own employees.
The Government of the State of Bihar for all intent and

purport is the sole shareholder. Although in law, its

liability towards the debtors of the Company may be
confined to the shares held by it but having regard to
the deep and pervasive control it exercises over the
Government companies; in the matter of enforcement
of human rights and/or rights of the citizen of life and
liberty, the State has also an additional duty to see that
the rights of employees of such corporations are not

infringed.

The riqlit to exercise deep and pervasive control
would in its turn make the Government of Bihar liable

to see that the life and liberty clause in respect of the.
emplovees is fully safequarded. The Government of the.

State of Bihar, thus, had a constitutional obligation to
protect life and liberty of the employees of the
Government owned companies/corporations who are
the citizens of India. It had an additional liability havin
regard to its right of extensive supervision over the

~ affairs of the company."

XXX

37. We make it clear that we have not issued
aforementioned directions to the States of Bihar and
Jharkhand on the premise that they are bound to pay
the salaries of the employees of the public sector
undertakings but on the ground that the employees
have a human righi as also a fundamental right
under Airticle 21 which the States are bound to
protect. The directions, which have been issued by this

Court on 9th May, 2003 as also which are being issued

‘herein, are in furtherance of  the human and

fundamental rights of the employees concerned and not
by way of an enforcement of their legal right to arrears
of salaries. The amount of .salary payable to the-
concerned employees or workmen would undoubtedly
be adjudicated upon in the proper proceedings.
However, these directions are. issued which are
necessary for their survival. Undoubtedly, any amount
paid Dy Justice Uday Sinha Committee pursuant to
these directions shall be duly credited for.” ‘

(Emphasis supplied)
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191. The principle 1e1terated by the Supreme Court was that
f1nanc1a1 difficulties of the institution or the state cannot be
above the fundamental rights of the 01t12en It has also been
ohserved' that in a situation of the nature which was before the

court, -it was obliged to issue necessary directions to mitigate
the extreme hardship of the employees involving of human
rlghts of the citizens of the country at the hands of the state

goyernlnent and companies and corporations owned and

‘controlled by it. 4

192. | Other than the balc_t reference to the judgment In
Metcalfe (supra), 1'eerned~ stanchng counsel has 'placed no .
fsctual assertions in support thereof.” Such submission is clearly
untenable in-view of the achnittect Government position in the
affidavit dated 6™ October, .2009 filed in J.K. K@zﬂ | (supra)
before the Supreme Court of its responsibility as well as-liability
ciua the displaced Kashmiris. ‘The same stands admitted in the
discretion exercised in favour of the three persons cited in Tej
Kishan (sapra) ‘.and'the letter datecl 2nd july, 2002 placed
befo‘re the Central Administretive Tribunal as also in the policy
of reservation/preferential allotment of the flats. The

respondean have clearly admitted their responsﬂalhty and are

“bound by thelr comnntments

193. Before 'tlns court, the respondents have not stated that

there is any assessment or calibration in terms of priorities of

the various of the several projects which the respondents need -
undertake or the various areas which Government business

addresses.  The respondents explain ne‘ither the financial
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burden of ensuring shelter to these IDPs nor the extént of the
available ,1"esou1"ce.. Mere announcement of schemes and

'alloca'tioil of large volume of funds by the Government as a

" reaction to court directions upon occurrence of events in the

country by themselves are insufficient and may prove to be
1"116&111111.(;;1'esst Displacement as that of the pre'sent petitioneré
clearly reflects the imperative to take a holistic .vi4ew and for the
decisibﬁ makérs to» take a 'mimr_num—needs' based approach
where ensuring basic human ,_rights and social Welfare_ are
Co‘,ricerned. -. |

194. Experience and examples abo'uild in this city and the

aforenoticed judicial precedents of forcible evictions relating to

. slums and jhuggi dwellers. - Defenceless and disadvantaged

citizens are forcibly evictéd from their _sheltefs Which-are then
destroyed. And then, the long arm of the state, gives a hyper
technical interpretation to lega.l.definit.ions, takes the shiéld of
statutofy provisions and implements Whét is touted as the .”1",111.e

of law” in removal of “encroachments” by the disadVantaged.

‘Others illegal constructions and deviants are “regularised” or

“compounded”. This very ethos is illustrated in the present writ
petitions.

195. Instance after instance - of schemes in Delhi for

_'1"egularising_ not only rank - illegal and unauthorised

constructibns but also large scale encroachments on public land
are in exjsfehce and being implemented. So much s-.o that the
Central. Govemméht has promulgated ordinances and statutes
prohibitting dgmolitions of huge illegal buﬂdings and even

interdicting court orders. Interestingly such legislations benefit
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such law bi eakers who do not even need rehabilitation or state
.support, who are cer tamly not dlsadvaiitaged or displaced. The
Delhi Laws (Special. Prov151ons) Act, 20.06 was eiiacted by the
Parliament concerned that action for violation of tlie bi"ovisio11s
‘of the Master Plan 2001 'aiid'louildirig,bye laws was causing
hardship and irreparable loss to 'e large number of people. No
reference to public safety, public intei"est,‘ eiivironmen't
concerns, enforceinent of legal provisions or the financial
iinpact and loss is displayed. _
196.> The ijudgment. reported at 2010 (IIn)- AD (Deﬂzuz’) 513
Héi}w”jazﬂ Kalyan Samiti Regd. & 011"5; vs. Govermment -of
NCT of Defhi makes a reference. to Government policy to
fegu].arise 1400 unauthorised colonies. The huge loss to the
public exchequer of indiscriininately regularising illegal
encroaclimei_its ori land acquired after payment of 1a1"oje sums as
compensation from ‘public funds by the .goveriimeiit;
encroachments 'those on public land' as also violations of
building 1"egu1ations is not even Computed let alone addressed
(Ref: (2006) 3 5CC 299 M. C Me]zta VS. UUI & 0115 AIR
: 2005: SC 1. Friends C@l@ﬂy D@V@]@pmeﬂt Comumittee vs.
State of Orissa & Ors. )
197. Yet tiie respondents urge “financial striiigenoy"_.so far as
the present p‘etitiohers are Conceisned'. The essence of the-
policy of 1"ehabiiitation and. resettlement, so far as the
petitioners is concerned has not only been .given. a complete go

by but 't.he respondents are completely denying all liability for

the same.
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198. Apart from a vague suggestlon of insufficiency of funds

the respondents do not substantiate such plea W1th any

material. The respondents have not shown any consideration of

the pé‘titioners' needs, let alone any steps take to address their

-plight. There is nothing which could enable this court to arrive

at a. conclusion that the respondents had difficulty in WOI‘kil’lg_
the rights of the petitioners on account of finénciﬁl incapacity.
To say the least, similar ,submissiéné were termed as “typically
géuche” and “lacking insensitivity” by this. éouft in P.K.

Handoo vs. Estate Officer (supra) and already stand rejected

in B.L. Wa]i‘& Ors. vs. UOI (supra). The impugned action

and the submissions manifests the huge barrieré which a
displaced éitizen of the country faces in accessing even basic
and guaranteed constitutioﬁal rights. despite the. admitted
‘reéponsibility of.'t'he state for the breaches and violation‘s- of the

constitutional protections suffered by them.

Appropriate remedy, role of the court and nature of relief

199. It is now necessary to consider the nature of remedy. and

| relief which would be available to a ci"cizen for violation of the -

fundamental rigllt to life as well as threat thereto. The
Supreme Court has repeatedly judicially awarded compensation

in casSes of established breach of public duty to protect the

;fu_ndamental rights and wviolations thereof, especially the

guarantees of pérsonél liberty and life.
ZOQ. In A[R 1933 SC 1086 Rudul Sah vs. State of Bihar,
the court was concerned with violation of rights resulting from

illegal detention. The observations 6f the court on the duty of
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the Court deserve to be considered in extenso and read as

follows :-

201.

"10.. ..l Article 21, which guarantees the
right to life and liberty will be denuded of its
significant content if the power of this Court were
limited to passing orders of release from illegal

~ detention. One of the telling ways in which the

violation of that right can reasonably be prevented
and due compliance with the mandate of Article 21
sectired, is to mulct its violators in the payment of
monetary compensation. Administrative sele(sic)sis

" leading to flagrant infringements of fundamental

rights -cannot be corrected by any other method
open to the Jud101ary to adopt. The right to
compensation is some palliative for the unlawful
acts of instrumentalities which act in the name of
public _interest and which present for their

. protection the powers of the State as a shield. If

civilisation is not to perish in this country, as it has
perished in some others too well-known to suffer
mention, it is necessary to educate ourselves into
accepting that, respect for the rights of individuals
is the true bastion of democracy. Therefore, the
State must repair the damage done by its officers to
the petitioner's rights."

So far as the remedy which would be available in cases

involving infringement of fundamental rights and the power of

courts, Dr. AS ‘Anand, ] [as his Lordshlp then was] in his

concurring Judgment in AIR 1993 SC 1960 emﬂt]ed Nl[ﬂbatl

Behara @ Lalita Behura Vs. State of OJFiSS& had observedAas

" follows :-

“33. The public law proceedings serve a different
purpose than the private law proceedings. The relief
of monetary compensation, as exemplary damages, in
proceedings under Article 32 by this Court or under
Article 226 by the High Courts, for established
infringement of the indefeasible right guaranteed
under Article 21 of the Constitution is a remedy

" available in public law and is based:on the strict

1iabilitv for contravention of the guaranteed basic and
indefeasible rights of the citizen. The purpose of

public law is not only to civilize public power but also

to assure the citizen that they live under a legal
system which aims to protect their interests and

- preserve their rights. Therefore, when the court

moulds the relief by granting “compensation” in
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proceedings under Article 32 or 226 of the \07//)
Constitution seeking enforcement or protection of
fundamental rights, it does so under the public law by
way of penalising the . wrongdoer and fixing the
- liability for the public wrong on the State which has
failed in its public duty to protect the fundamental
rights of the citizen. The payment of compensation in
such cases is-not to be understood, as it is generally
understood in a civil action for damages under the
private law _but in the broader sense .of providing
relief by an order of making ‘monetary amends' under
" the public law for the wrong done due to breach of
public’ duty. of not protecting the fundamental rights
of the citizen. The compensation is in the nature of
‘exemplary damages' awarded against the wrongdoer
for the breach of its public law duty and is
independent of claim compensation under the private
law in an action based on tort, through a suit
instituted in a court of competent jurisdiction-or/and
. prosecute the offender under the penal law.

XXX XXX XXXX

. 37. - This Court and the High Courls,
being the protectors of the civil Iiberties of the
citizen, have not only the power and jurisdiction
but also an obligation to grant relief in exercise
of its jurisdiction under Articles 32 and 226 of
the Constitution to the victim or the heir of the
victim whose fundamental rights under Article
21 of the Constitution of India are established to
have been flagrantly infringed by calling upon
the State o repair the damage done by its
officers to the fundamental righis of the citizen,
notwithstanding the right of the citizen to the remedy
by way of a civil suit or criminal proceedings. The
State, of course has the right to be indemnified by
and take such action as may be available to it against
the wrongdoer in accordance with law - through
appropriate proceedings. Of course, relief in exercise
of the power under Article 32 or 226 would be
granted only once it is established that there has been
~.an ‘infringement of the fundamental rights of the

citizen and no other form of appropriate redressal by

the court in the facts and circumstances of the case;
is possible.” '

-

| | (Emphasis supplied)

202. In (1988) 4 SCC Sheela Barse Vs. UOI & Ors., the
- court was concerned with gfoss violations of the constitutional
and statutory rights of a large number of children in the country

who were suffering custodial restraints. While commenting on
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the nature of proceedings in public. interest litigation and the
issue of protection and enforcement of their rights, the court

made the following, observations with regard to the duty of the
court’:-

"6. s More importantly the Court is not
" merely a passive, disinterested umpire or

onlooker, but has a more dynamic and positive

role with the responsibility for the organisation

of the proceedings, moulding of the relief and-- .

this is important -- also supervising . the
" implementation thereof."

203. Where iiifringem(—int of fundamental rights is established,
the duty of the court does not stop at giving a mere decléi"ation.
In 1997 (1) SCC 416 D.K. Basu vs. State of West Bengal, it
was laid doi/vii that in such 'alcase, the court must proceed

: fiirther a’nti give 'comperisatofy relief, not by way of damages as
a civil action bui by way of compensation under the public law
jurisdiction for thé Wl“dl’lg done, due to breac‘h of the public duty
by fhe State of not protecting .the funciamental rigiit to life of
the citizens. To repair.the wrong done and give judicial redi"es.s-

for legal injury is a Compuléion of judicial coiiscience.

204. Unlike the several cases noted héreinabove including

- - cases of Rudul Shah, D.K. Basu, Leelawati Behura, Sheela
| 'B’a,me (Supra) etc. in the Vinstan.t ‘case, the state or its
: instrumeiit‘alities itself have not, harined or punished the
petitioners. I—Iowever,.'. the s"cate. has totally failed to protect the
| fuiidamental right to life of the petitioners and to protectmthem |

from violence, iiarass_ment and pogroms. This is in clear

abdication of .the Consiitutional responsibility of the State.

Re_sponsibility for the violence in the State is not the questibn
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‘before thts court. The issue before this court is restricted to the

question of the 1"1ghts of the petitioner.

205. So far as the approach of a court on such issues.is

concerned, in para 13 of the pronouncement reported at (2003)

4 SCC 601 State of Ma]zaragﬁtra vs. Dr. D. Praful B. Desai,

the Supreme Court stated that one needs to set out the

approach which a court must adopt in deciding such questions
and reiterated that the first duty of the court is to do justice.

206. In para 15 of AIR 1980 SC 1622 szz’zz’cipa] Council,

- Ratiam vs. Vardichan & Ors.; the court observed that:-

“15. .l The nature of the judicial process is
not purely adjudicatory nor is it functionally that of an

umpire only. Affirmative action to make the remedy
effective is of the essence of the right which otherwise

, becomes sterlle

207: In para 11 of (1997) 6 SCC 241 Vishakha & szis. vS.

. State of Rajasﬁmﬂ'& Ors., the Supreme Court held that the’

obligation of the ‘Supreme Court under Article 32 of the

. Constitution for the enforcement of fundamental rights in the

absence of legislation must be viewed along with the role of
judiciary er'lvisaged in the Beijing Statement of Principles of the
Independence of the jud1c1ary in the LAWAS]A region. -‘These

principles were accepted by the Chlef Justices of the Asia and

the Pacific at Beljlllg’ in 1995 as those representing the

minimum_ standards necessary to be observed in order to -
maintain the independence and effective: funetioning of the

judiciary. The obJectlves of the. judiciary mentloned in the

: Bemng Statement are:

“Objectives of the Judiciary: '
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10. The objectives and functions of the
judiciary include the following:

(a) to ensure that all persons are
_ able to live securely under the Rule
of Law;

(b) to promote, within the proper *
limits of the judicial function, the
observance and the attainment of.
human rights; and S

(c) to administer the law imi)artially _
“among persons and between
persons and the State.”

/

In Clause 10(a) of the objectives of the Chapter on

'Objectives of the Judiciary’, it has been clearly stipulated that

the objectives and functions of the judiciary include ensuring

' i that all .bersons are able to live securely under the rule of law.

208. So far as‘ the manner in which relief is fequired to be
moulded sb as to ensure protection of the constitutional rights
of the petitioners in this bu;iqh 6f writ 'petitions' are Conée_rned,
learned counsel for .petitioner has placed reliance on the
- pronouncement of this court dated 10% Septeinber, 2004 in
WP(C) No. 172/1997 entitled Smt. Kamla Devi vs. Govt. of
NCT of Delli & Ors. In this Ajﬁdgment,learned brother‘B.D‘. :
Ahmed, J was dealingkwiit_h a case rélating to a 'pr'ay'er for
compensation for the death of one Uday Siflgh, an eleétrician_
WhQ was killed in an explosio’n on -account.of_ terrorist activity i_n‘
Delhi. | |
The court held that lqv;re.r courts Would-losé their efficacy
if they éann‘dt possibly 1“esp_ohd to the needs of the-society -
technicalities there might be- mény but the justice-oriented

approach ought to not be thwarted on ‘the basis of such

W.P.(C) No.15239/2004 . Page 131 0f 157




L

W

technicality since technicality cannot and ought not to outweigh
the course of justice,
209. While refefring to several pronouncements of the Apex

Court with regard to compensation for custodial death; death of

school children on a picnic; death of a passenger in a train in

action “on the part of the railway employees, it was further
observed in Kamla Devi’s case (supra) as follows :-

“7. XXX
The fact of the matter is that Uday Singh lost his
life ori account of an act of terrorism. The State failed
to prevent it. The Primary duty of the State is to
maintain peace and harmony amongst its citizens. If
for some reason, it is unable to put the lid on
' simmering ‘discontent, then it is its duty to protect
innocent citizens from harm. If it fails in this duty,
then it must compensate the citizens Who have been
w1onged

Reliance was placed on the prohouncement in AIR 1993 ,

SC 1960 Nilabati Behara @ Lalita Behura Vs. State of

Orissa wherein it had been also observed that while directing

m-oneté.ry compensation for established infringement of the

‘fundamental righté, the courts take into account not only the

- interest of the applicant and the respondent but also the

interests of the public as-a whole with a view to ensure that
public bodies or officials do not act unlawfully and do perform
their public duties propérly particulaﬂy where the ﬁmdamental

right of a citizen under Artible 21 is concerned. Léw is in the

. process of development and the process necessitates developing

separate public law procedures as also public law principles.
210. In AIR 1989 Mad. 205 R. Gandhi & Ors. vs. Uvor &

Aumnr., the Madras High court was concerned with the inability of

~ the State to enforce public order putting in jeopardy the life and
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liberty, home and heerth of the victims. involved. ‘The petition
‘ _sought 1“edfessa1 for the trials and tribulatiotls undergone by the
minority Sikh Cemmunity of Coimbatete in Tamil Nadu and a
few other's in the wake' of the assassination of late Prime
Mlmster smt. Indlra Gandhi on 31st October 1984. Observmg
on the violation of the fundamental rlghts and the duty of the
_ .state, the Madras ngh Court placed reliance on the
~observations of the Supreme Court in the Olga T ellisn(supra)
case, end held as follows:- | | |

“21. The maintenance of law and order is the
primary duty of the State and under our Constitution
it is ‘a State subject and tops the State List. No
.Government worth the name can abdicate this
function and put the life and liberty, the hearth and
‘home of the citizens in jeopardy. Article 38 of the
Constitution enjoins on the State to strive to promote
the welfare of the people by securing and protecting,
as effectively as it may, a social order in which justice,
-social, economic and political, shall inform- all the
institutions of the national life. Under Article 19(a)
and (g) of the Constitution, any citizen.of thlS country
is entitled to reside and settle in any part of the
Territory of India and to practice any profession or to’
carry on any occupation, trade or business. Article 21
lays down that no person-shall be deprived of his right
or personal liberty except according to the procedure
established by law. As pointed out by the Supreme
Court in DBombay Pavement Dweller's 'case,
MANU/SC/0039/1985 : AIR1986SC180 , no person
can live without the means of living, that is, the
means of livelihood and .the easiest way of depriving a

- person of his right to life would be to deprive him of
his means of livelihood to the point of abrogation.
Under Article 300(A) of the Constitution, no person
shall be deprived of his property save by authority of
law and to allow his properties to be reduced to ashes
by the force of darkness and evil is a clear deprivation
of the right to property guaranteed by the:
Constitution. The members of the Sikh Community
form an integral part of the Indian society; they have
_every right to settle down in Coimbatore and carry on -
their profession. They have the Constitutional right to
live and they cannot be deprived of their means of
livelihood. Their right to property is inviolable. All
these Constitutional rights of the Sikhs and a few
members of the ‘other communities have been
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flagrantly infringed by the inaction of the law '
enforcing authorities. -Fundamental rights are not
mere brutum fulmen. They are the throbbing
_aspirations and realities of civilised human life, they
cannot be rendered desuetude or dead-letter or-as
observed by Bhagwati, ]J. as he then was, 'a paper
parchment, a teasing illusion and a’ promise of
unreality’, by the failure of the State to protect those
rights. These unfortunate victims of arson and

. violence are, therefore, entitled to seek reasonable - .
compensation from the State of Tamil Nadu, which
has failed in its duty to protect their Constitutional
and legal rights. . . ~ '

22, ... It is a matter of regret that the State of
Tamil Nadu, -which has failed to carry out its
elementary function of enforcing public order should
treat the victims of its own lapsés as beggars with
bowls for alms. It is not charity that is expected of the
Government, but legal recompense for wrongs done
to them, for injuries inflicted on them on account of
the break-down of the Governmental machinery. The
second respondent-- State of Tamil Nadu canmnof,
therefore, shirk its responsibility ~for these
unfortunate happenings or try to escape fiom its
obligation_as_a_social welfare State to malke
suitable amends.”

(underlining supplied)

" 211. Examining the claim for compensation on account of death
of a spouse ‘in .similar riots targeting members of the ‘same .
Communi'ty ina Delhi in 1984, Anil Dev Sill,gll,_ J in the judgmént
reported at 1996 (3) AD (Delhi) 333 : 1996 (38) DRJ 203
Bhajan Kaur u}s, Delhi Admin. hés observed as follows:-

- "(10) Article 21 is the Nation's commitment to
bring- every individual or group of persons within its
protective fold. This Nation belorigs to members of all
the communities. They arc equal members of the Indian
‘society. Equality before law and equal protection of
laws is ensured to them by Article 14 of the
Constitution to them. None is to be favoured or
discredited. The conduct of any person or group of
persons has to be controlled by the State for the lofty
purpose enshrined in Article 21 of the Constitution. It is
the -duty of the State to create .a climate where the
cleavage between members of the society belonging to
different faiths, caste and creed are eradicated. The
State must act in time so that the precious lives of the

 people are not destroyed.or threatened. Otherwise,
- Article 21 will remain a paper guarantee. Time is long
overdue for adopting measures that have more than a
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hortatory effect in enforcing Article 21 of the
Constitution. The. State cannot adopt a "do nothing
altitude". Like disease prevention, the State must take
every precaution, measure and initiative to-prevent
“terrorem populi of the magnitude represented by 1984
riots and in the event of an outbreak of riots it must act
swiftly to curb the same and not allow precious time to
slip by, as any inaction or passivity on its part can
result in loss of precious life and liberty of individuals
amounting to violation and negation of Article 21 of the
Constitution. The State has to enforce rinimum
standards of civilized behavior of its citizeéns so that the
life, liberty, dignity and worth of an individual is
protected and preserved and is not jeopardised or
endangered. If it is not able to do-all that then it cannot
escape the liability to pay adequate compensation to
the family of the person killed during riots as his or her
life has been extinguished in clear violation of Article
21 of the Constitution which mandates that life cannot
be taken away except. according to the procedure
established by law. ”

It is noteworthy that in para 25, the learned Judge in

Bhajan Kaur’s case, was of the view that the judicial trend is to

award substéntial c_omp_en.sationl for illegal extinétion or
deprivation of life and liberty.

212. 'I had also occasion to C_onsidef a Claim. for conipensation
for injuries and lhos's_usufféred by the pétiti.oner" in the 1984 riots

in Delhi in the aftermafh of the assassination of late' Smt. Indira

Gandhi in which members of one community were targetted. In

the judgment reported at 7120 (2005) DLT 156 Manjit Singh
Sawluwy VS; UOF & Ors., placing reliance on the principles -
laid down in the aforenoticed pronouncements, it had been

observed as follows :-

“20. The award of monetary relief to the victim for
deprivation of fundamental right is to be guided by the
aforestated principle requiring the state to - make
monetary amends under public law for the wrong done
due to breach of the public duty of not protecting the
fundamental rights of the citizens. This computation is
not guided by any strict arithmetical formula and it has -
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to be borne in mind that money cannot remove the
trauma and the battering suffered by a v1ct1m

)

213. The observatlons of the Supreme Court in AIR 1981 sSC

487 Ajay Hasia. vs. Khalid Mujib. Seﬂravardl' & Ors. are also

under consideration as follows :-

"Where constitutional fundamentals vital to the
maintenance of human rights are at stake, functional
realism and not facial cosmetics must be the diagnostic
tool, for constitutional law must seek the substance and
not the form..... It must be remembered that the
fundamental rights are constitutional guarantees given'

to the people of India, and : are not merely paper hopes .

or fleeting promises and so long as they find a place in
the Constitution, they should not be allowed to be
emasculated in their application by .a narrow and
constricted judicial interpretation. The Courts should
be anxious to enlarge the scope and width of the

Fundamental -Rights by bringing within their sweep .

every authority which is an instrumentality or agency
of the Government or through the corporate personality
of which the Government is acting, so as to subject the
Governmient in all its myriad activities, whether

- through natural persons. or through corporate entities,

214.

to the basic obligations of the Fundamental Rights."

classical and topical on this aspect and shed light on the issue

It is a well settled prihciple of interpretation of the

constitution as well as statutes that the same have to be read

keeping the societal Qlianges and growth.

Law must change to

keep pace.with the on going developments and new rights may

have to be found out within the constitutional scheme.

(Ref :

(.2’003’) 7 SCC 1 Kapiia Hlﬂgoranl vs. State of Bihar (para

60 at page 30).

The imperative necessity to take recourse to

take such interpretative changes by the courts has resulted in

the expansion to the right to life ensured under Article 21 of the

Constitution of India. .

" The court relied on earlier judgments and reiterated

that the first duty of the court is to do justice. In para 62, the
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Supreme Court also declared that the right to development in

the developing country is itself.a human right.

215. The duty to ensure constitutional rights rests not only
on the Supreme Court or the High Court in exercise of
jurisdiction under Afticle 32 and 226 but wouid be the Invandate’ ’
of every court and its essentlal judicial functlon The claims
in the present cases have to be adJudlcated on these pr1n01p1es
216 In PK K@u] (supra) a specific order was passed on 15%
\October 2003 1n W.P. (C) No. 6551/2003 by this court to decide
the petitioner’s representation dated 16% January, 2003 seeking
permissiori to continue to refain the quarter. Without
ineaningfully coﬁplying with this order, the respondents have
Laken recourse to the proceedings under the Public Premises
(Ewctlon of Unauthorised Oceupants) Act 1971. Such a
" decision of the respondent patently violates the petitioner’s
- basic human rights and constitutional guarantees noted
hereiﬁabove. Other pefitic)ners have also made silnilar
representations on WhiCh orders have not been passed by the
respondents. | |
| - 217. _Smt. Phoola Raina who is the petitioner in W.P.(C) No
15698/2004 is the wife of late Sh. T.N. Raina who _expired n
harnes_s on 4™ August, 2001. She and family were dependent on
iate Shri T.N.Raina and 'resi'ding With him in the allotted
.quarter. The responden’fs have been, imabie to .rehabilit'ate this .
legal heir who is also a Kashmiri displaced person and if forcibly
' ev1'c1_:ec_1 from the premises in her possession, she has nowhere to
go. It is (‘:Ontended' by Phoola Raina that the m_eager pension

she is receiving is her only source of income which is
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1nsuff1c1ent to even bear the expense of food for her family
members The writ pet1t1oner has also placed rellance on SR-
317 ‘B—25 of the allotment of Allotment of Government
- -Residences (Ceneral Pool in l)elhi) Rules, -1 963. In view of the
above dis'cussion it'is clearljr evident that so far as her claimv is

concer ned, the same fundamental and human rights as those of

the other writ. pet1t10ners are 1nvolved and she is ent1tled to the .

same relief and consideration as the others. |
218. The petitioners in the present cases have oomplained of
violation of their'rigrht to life in their home state. This situation
has come to be fdespite. the 1984- riots, which m_ark an
unfortunate txvatershed in.lndian,history, when examined from
any aspect. The threatened breach of primarily of their right t.o
~shelter, a. basic human» right and an integral part of the -
guarantee under Article 21 of the Constitution of India, even at
their d1splaced location at the hands of the respondents has
compelled _1nvocat1__on of this court’s extra-or-dinary jurisdiction
under Article 226 of the Constitution. | |
219.. The plead_ingsin the case would ,s;h.ow'_that'there' is no
,'dispute to the facts pleaded by present petitioners. There
cannot be .and there is not even a suggestion that the right to-
shelter' of the -petitioners in their home state has been abridged
by any procedure established by law. - Such infraction of their
: Irights is purely on account of the inability of the respondents to
discharge their constitutional obligation; duty and responsibility
of protectingthe life and proberty of the petitioners. |

The respondents haVe a positive duty to provide basic

‘necessities to its citizens. It certainly defies commonsense and
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'all notions of human dignity to permit the responden
exclude -such facilities - as bare shelter which is essential and

necessary to eneourage the self respect and dignity of these.

displaced persons in a human manner consistent ‘with well

recognlzed modern standards thereof.

The courts ‘have a constitutional duty and 1nternat10na1
legal obhgatlons to ensure the rlght of every person to be free

from want of basic essentials. .

~ 220. The above discussion would show that there cannot be any

dispute about thé hature of and protection of the right of the
petitioners. However, the manner in which it is to be enforced

against the respondents deserves consideration.

' 221 The instant cases relate to a unique situation. It has been

repeatedly stated by the Supreme Court that in case of violation

~of the right to life and personal hberty the court is not helpless

to grant relief and should be prepared to forge new tools and

devise new remedies for the purpose of vindicating the most

| precious of the precious fundamental rlght to life and personal

liberty. (Ref.: (1981) 1 SCC 627: AIR 1981 5C 928 Kl]l&ﬂ"_ﬂ &

ars. Vs. State of Bihar & Ors.).

222. In (1991) 4 SCC 584 : AIR 1992 SC 248 Union

Carbide Corporation Vs. Union of India, it was stated by the

Chief Justice Ranganath Misra that “we have to dex}elop our own

law and if we find that it is necessary to construct a new

princ_iple of liability to deal with an unusual situation which has

- arisen and which is likely to arise in future.......... there is no

reason why we should hesitate to evolve such principle‘ of
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liability.:........ 7. The observationis of Venkatachaliah, J (as his
Lordship then was) in this case who had rendered the leading
Judgment in the Bhopal Gas case W1th regard to the coults

power to grant relief are the same.

These pr1n01p1es have been relterated in AIR 1993 SC
1960 szt Nllabaﬂ Behera alias Lﬂzl]m B’eﬂezz‘a Vs. State of

Orzsrsa & Ors.

' 223. The jurisdictien of the court to mould the relief so as to do

. justice to a party cemplaining of infringement of Chapter Il

rights is wide and requires to fit the contours of the right which

is violated. It is essential, therefore, that while adjudicating on
‘the questions raised, the_relief to be granted has to be moulded

-‘ keeping in mind the unique{Challenges laid and the claims made

in these petitions.

224. In (1937)’1 SCC 395 M.C. M@]ﬂ‘a VsS. @0/7 & Ors., the
court expanded on the jurisdiction and obligation of the court to
mould a new relief in the following terms :-

"B It may now be takén as well settled that
Article 32 does not merely confer power on this Court to
issue a direction, order or writ for enforcement of the
fundamental rights but it also lays a.constitutional
obligation on this Court to protect.the fundamental
rights of the people and for that purpose this Court has

- all incidental and ancillary powers including the power"
to forge new remedies -and fashion new strategies
designed to enforce the fundamental rights. It is in

- realisation of this constitutional obligation that this
Court has in the past innovated new. methods and
strategies for the purpose of securing enforcement of
the fundamental rights, particularly in the case of the
poor and the disadvantaged who are denied their basic
human rights and to whom freedom and liberty have no
meaning." .
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225. The Supreme Court has categorloally held in (19@6 )9
sCcC 300 J.P. Ravidas & Ors. vs. Navyuvak Harijamn

Utthapan Multi Unit Industrial Coop. S@Ciety Lid. & Ors.

- that any contract or action Wthh is opposed to constltutlonal

“animation is void. ~ The court as CllStOdlaIl and protector of

fundamental and basic human rlghts has a saored duty to deter

breaohee thereof.

'226. Tt is also well settled that it is not only the right of the
'li‘tigahts, but also the duty of the court to not only enforce

" fundamental rights but also award oompensetion against the

state for violation of those rights. In other words, 'the power of
the court is not only injunctive in ambit, that is preventing the
ihfringement‘of a fundamental right but it is also remedial in

scope and provides the relief against the breach of the

fundamental right already committed.' (AZR 1989 Mad. 205 R.

Gandhi vs. UDI ‘& Anr. (Sﬁpz"a)

227. On the aspect of appropriate compensation for established
breaches of fundamental rights, referen_ce can also u’sefully be
made to the observations of the Division B_encfl of this caourt in.
the judgment reported at 2001 (1) JCC Deﬂjzf 57 Govermment
of NCT Qf Delhi vs. 5‘111"1’ Nasimddm (Father of deceased
Mohd. Yasiﬁ) to the following effect :-

“21.. It is true that perfect compensation is
hardly possible and money cannot renew a physique
frame that has been battered and shattered, as stated
by Lord Morris in West v. Shephard (1964) AC '326.
fustice requires that it should be equal in value,
although not alike in kind Object of providing
compensation is to place claimant as far as possible in.
the same position financially, as he was before
accident. ....... Compensaition awarded should not
be _inadequate _and  __should neither  be
unreasonable, excessive, nor deficient. There can
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228. In the present cases; the petitioners have complained of

be no exact wuniform rille for IMeaSuM’ﬂq the
damage.” ' :

.grievous violence to their lives ahd properties and the admitted
helplessness of the respondents to protect the samel We are
concerned with foroed ouster though not by the State, but
which is a dlrect result of the mab,lhty‘ of the state to pr otect the
life and property of a class :of its citizens. resulting in their
forced displaoements. - The petitioners are now threatened with
compulsive eviction from their o'ccupied quarters without any
‘alternative 'desloite the threats to their lives in their home statei
The UN Commissioﬂ on Human Rights_h_as unequivocally stated
- that forced evictions are a gross violation of human rights. The
International Communit;f has lorig recognised forced eviction as
a'serious .matter al‘ld it has been reported repeatedly that
 clearance op_erations should take plaoel,only Wlten conservation
arrangements and fehabilitation are not feasible, relocation
'measures stand made.

229. In (1990) 1 SCC 328 S.M.D. Kiran Paslm VS,
Government of A.P., the Supreme Court had observed that a
Writ petition'_would be maihtainable under Artic’le 226 of the
Constitution of India also when a right under Article 21 is
threatened as contradistinguished from the r‘ight. when it is
infrihged. In para 21 at page 342 of the report, the oourt held
as foliows - ' | - |

- “21. In the language of Kelsen the right of an
individual is either a mere reflex right-the reflex of
legal obligation existing towards this individual; or a
private right in the technical sense -the legal power
bestowed upon an individual to bring about by legal

_action the enforcement of the fulflllment of an
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obligation existing toward him that is, the legal power
From the above analysis it is clear that in the instant
case the appellant's fundamental right to liberty is the
reflex of a-legal obligation of the rest of the society,
including the State, and it is the appellant's legal power
bestowed upon him to bring about by a legal action the

enforcement of the fulfillment of -that obligation
existing towards him. Denial of the legal action would,
therefore, amount to denial of his right of enforcement -
of his right to liberty. A petition for a writ of habeas

. corpus would not be a substitute for this enforcement.”

(Emphasw supplied)

These priiiciples have been reiterated by the ApeX Court

in (2003’} 6 sSCC 1 Kapzla ngoraﬂl vs. State of Bifiar.

230. These judicial concepts have evolved from conservative
and traditional judicial systems and concepts. Legal
inter-pre’_cation as well as judicial' pronouncements lean toi/vards .
provi'ding' for the _ social needs of society and societal
developinents |

In this background the objection of the respondents that

the petition'ers are disentitled to relief is devoid of legal merit.
231. In view 'of_ihe harm inﬂicted by a third pa'rty. against
~which tlie state could _offer 1o protection in the present cases, a .
positive obligation is also irnposed upon the state to comp\ensate
the pe‘titioners in reparation of the effects of tlie harm caused
by the third party. vIt remains a factl’Achat the State's inability to
secure the life and property of the peiition_ers compelled them
to flee their homes. The same inability prevents the petitioners’
- return to their homes. - |
232. So far as compensation- is concerned, it is again well
settled that the same Would not'be rnOnetary alone.- ‘Principle 18 |
of the Guidingf Principles for IDPs as set out by the UN

mandates -that competent authorities shall provide.interna]lly
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displaced persons with and ensure safe access to essential food

and potablé water, }laasic shelter and housing, .appropriate
clothing, ‘essential medical services and sanitation etc.
Rese‘ttlerﬁent and. reintegration are ';':111 es_sential part of the
rehabilitation of TDPs. They have the fight to participate-.fully
and equally in public affairs at all levels and are entitled to

- equal access to public services in the part of the country where

they are resettléd. Principle 29 mandates when recovery of the
property and possessions which fhe IDPs left behind or were

disposséssed of upon their displacement is not possible, they are

entitled to be'pro'vi'ded appropriate compensation or another -

form of 'just reparation’.

233. Reference can usefully be made to the observationé of the
Constitutiona_l Court of South Africa in (2001) 3 LRC 209
Government of Republic of South Africa & Ors. vs.

Gootboom &,Qrs. wherein the court observed as follows :-

“93... this case shows the desperation of
hundreds of thousands of people living in
deplorable conditions throughout the country. The
Constitution obliges the state to -act positively to
ameliorate these conditions. The obligation is to
provide access to housing, health care; sufficient
food and water, and social security to those unable
to support themselves and their dependants. The
state must also foster conditions to enable citizens
to gain access to land on an equitable basis.”

234. Thefe can bé no dispute at all that whether it be a jhuggi
or mud built chatched_ hduse ‘or a mansion considered in
| S]Iﬁﬂtﬁmr (supra), without 'se(':urity.of lirhb and life as well as
the prdpertj no enj'oyment thereof is 4possiblé. In order to be
meaningful, the .slhelter which is envisaged has to be in an

. environment which is safe and secure, not -only from the
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'elelnente, but from the larger threets and dangers which have
been el"eated by mankind. Even if the respondents ‘were in.a
| position to provide shelter in tne home state of the 'petitieners
as envisaged in the affidavit filed in ]L Koul (supra), in order
~for such right to be meanlngfully enjoyed it has to be ensured
that there 1s peace Wlthln the Communlty and the state; that its
. law enforcement 'agencies are able to ensure that the
constitutional guaranteles and protections of the citizens are
fully secured. | | |
235. The_respondentS'are‘ not. in a position to facilitate the
return to their homes for the_petiti-oners. Eyen if the pe‘ritioners
were to so return, the respondenr,s are not in a position to state
they could proreet and guarentee their eafety and security. The
respend.ents do not even remotely suggest that they could get
r'estitution'to tile petitioners of their properties which had been
| - left behind‘in the Kashrnir valley.

236. The Supreme Court has also prescribed different ~reliefs in
“cases involving breaches of constitutional rights.. In' Municipal
Council Ratlam Vs. Vardichan & ors. (§upra), the Supreme
“Court was of the. view that punitive action in the given facrs was
the remedy Whieh was effective to ensure the essence of the.
right involved. | |

237. In National Human Rigbrs CamrﬁiSSJi@m 11/"5. State nf
Arunachal Pradesh Anr.(supra), the court had directed the
“\S'tate to ensure that ‘rhe life and personal lii)erty of each and
every Chakma residing within the Government ‘of Arunachal

Pradesh, the s_tete. was protected and any a,ttemptv to forcibly
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'ev‘ict or" drive them out was repelled in view of the violations
and threat to their lives. |

As noticed above, in para 13 of Nilabati‘ Behara @ Lalita
Behura Vs. State of Orissa(supra_), the court had moulded
relief by granting monetary compensation in view of the‘failure
to protaot fundamental rights of the persons. In fact the court
held that the refusal to pass ordersfor'cornpensation would be
domg lip: service and that the court was under an obhgatlon to
grant relief (para 37)

In 1997 (1) SCC 416 D.K. Bazsu VS. Stazte of West
B@ﬂgal,’ tho Supreme Court emphasized a justice orlented
approach which was responsive to the neads of the 'society.. The
- court had also grantad monetary compensation for violations in
this oasa. | |
| Den1a1 of wages was the con51derat10n and relief moulded
' appropriately in Kapz]a Hingorani Vs. State of BI]ZZ&ZI‘
(supra).

238. Componsation to these petitioners 'Whilch could be
considered appro'pr_iate'and perfect thnsu'would have to include
comprehensiva resettlement such as economic rehabilitation
and affOrdable housing | schemes which have been clearly
envisaged by the respondents. Several other measures towards
meaningful rehabilitation essential in ternﬁs of the Guiding
Principles | have mnot even entered the  respondents’
consideration. The same has however not been’ possible so far;
‘This court cannot shut its eyes or Jud1c1al conscience or remain

ob11v10ns to the stark realities.
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239. The issues raised in the present case have arisen before '

in the context of persons facing displacelnent on account of

developlnent and 1nf1 astructure prOJects espeolally rnaJor river

| valley projects. In (2000) 10 SCC 664 : AIR 2000 SC 3751

Narmada AB&CIM@ Aﬂddlam vs. Union of India the Supreme
Court was concerned with the displacement of tribals as a result
of construction of the Sardar Sarox}ar Dam. In para 62 at page

702 of the SCC report the court held that if the dlsplaced

persons were in a better position to lead a decent life enjoymg

better amenities and facilities and earn their livelihood in the
rehabﬂi‘tated location, | their fundamental rights' guaran"ceed
under Article 21 of the Constitution would per se not _be' \-.riolated
by the construction of the dam and the resultant displacelnent.
Thi_s posiﬁon- was reiterated in (2005) 4. SCC 32 Narmada
Bachao Andolan vs. UOI & Ors. |

240. In para 60 (pg 394) of (2004) 9 5CC 362 N.D. ]ayaz] &

- Anr. Vs. UOF & Ors,, Rajendra Babu, ] held that

rehabilitation of oustees of a dam is a logical corollary of Article

21 of the Constitution -and that the oustees should be in the

‘better position to lead a decent life and earn livelihood in the

new locations.

No reason at all as to Why' ,forciblyldisplaced persons as
the .petitioners should 'not be similarly ‘trea'ted given the
violations of their constitutional rights'. »

241.. Before thls court, the petltloners are aggrieved by the

" deprivation of their homes and property and the threat by the

respondents to evict them frorn the only shelter possessed by

them. Looked at from any angle the respondents Cannot avoid
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their constitutional'-obligation of protecting the life and liberty
of the. petitioners and ensuring shelter to these victims - of
criminal acts who- stand displaced from their home for no fault
of tlieirs primarily on account of failure of the respondents to
protect theirv Const1tut10nal rights. In case rehab1htat1on is not
possible then the. respondents have no option but to ensure
“meaningful and re_asonable resettlement in the above terms. To
mitigate effects of the displacement fromA home, hearth and
| property, the respondents are thus legally obliged to provide at
least _reasona‘ble shelter as part - of the proportiOnal
: compensation .to' thepeti_tioners for violation of their basic and .
fundamental rights. |

| Such 'just reparationl would -constitute part of “reasonable
compensation” and would be | a step towards ‘suitable
: rehabilitation of the petitio.ners. ' Relief'in these petitions has to
be so moulded. | o |
242. It is now necessary to examine the contours and
parameters of the staterespon_sibilitj

24.3. Mr. Jatan Singh and Mr. R.V. Sinha, learned counsel for
'the Union of India have urged at length thatlthe -petitioners
were fully av\iare ,about the. fact that'} eventually they were to
retire from the Government service.- The submission is that they |
were required ta .have made their life plans and alternate
arrangeme.nts with this unat/joid,able event in mind,' '

244. The furtherconte’ntio,n is that, the government ensures
adequate financial security to retiring employees, who have the

benefit of pension as well as other retiral benefits which run
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into several lakhs of rupees including gratuity, provident fund

‘etc. and nothing further can be expected of the respondents.

' ‘245. Pension, gratuity and other retiral benefits are not
| unique to the petltioners but are' available to every person who
| retires from the Ser.‘vice of the country. ‘What distingulshes

,these'_petitioners' is fthe, fact that they have been placed in a

unique position and: are unable to return to their homes as a

consequence of the inability of the State to discharge its

. ,constitutional obhgations

246 The question still remains as to whether the pension and

. the Inonetary retiral benefits could be f’ad.equate compensation

for the infringement of the petitioners indefeasible rights to life

and due discharge of the-constitutional obligation of the State.

The answer clearly has to be in the neg_atiize.

'247. AWe’ are here concerned with the'entitleinent of shelter to

IDPs. So far as the nature of the development which would

meet the guarantee of sheltet and ensure a life of dignity toithe

person concerned in para- 9 of the pronouncement reported at
‘ (1990) 1 ScC 520 Slzazmﬂsmr Builders Vs Nardayam

| szm_ala] Totame & Ors., the Supreme Court had observed as

follows:-

“9. Basic needs of man have traditionally been
accepted to be three-food, clothing and shelter. The
right to life is guaranteed in any civilized society. That
would take within its sweep the right to food, the right
to clothing, the right to decent environment and a
reasonable accommodation to -live in. The difference
between the need of an animal and a human being for
shelter has to be kept in view. For the animal it is the
bare protection of the body; for a human being it has to
be a suitable accommodation which would allow him to
grow in every aspect - physical, mental and intellectual.
The Constitution aims at ensuring fuller development of
every child. That would be possible only if the child is in
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a proper home. It is not necessary that every 01tlze>“ \
must be ensured of living in a well- built coifortable
house but a reasonable home particularly for people in

'. India can even be mud-built thatched house or a mud-
built fire-proof accommodatlon ‘ ~

(Empha31s supphed)

'Undoubtedly, so far as the‘ reasoh_ableness and adequacy
of the measures.y\rhich the respondents are required to take,
must meet the - principles | 'laid down in the aforenoticed
'pronouncements of the Courts the international conventions,
the standards in the guldmg principles for IDPs and ensure the
" rights of the petltloners.

248. The above Internat10r1a1 instruments and Guldehnes for
IDPs prov1de not only for the right to adequate shelter and
housing services but also refer to access to land on eqmtable
ba51s to. all They recogmse and cast a positive obhgatlon on the
-state ie. the respondents, to take other reasonable measures
possible to ensure oomplete realisation of the right to adequate
hous_ing of the petitioners. It is eévident that the, respondehts
oannot avoid their responsibility -a'nd}duty to ensure that the
aforenoticed basics to the petitioners. These are the principles
which had to guide the cohsideretion of the issues which were
before the re‘sp'ondents 'a'n.'d haVe,heen raised in this bunch of
writ petitions. |

249, The .olairn‘ for shelter in these writ petitions is thus
pressed’as.part of the Compensation'for. the xh'olation of the
~petitioners r'ights." The petitioners seek directions to the
respondents to perm’i‘t.them to occupy the premises in their
occupation. till such time the respondents are able to discharge

their constitutional duty of protecting the lives and property of
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L
its citizens and providing th.em' permanent residences. n )
similé'rf cases, the Supreme Court and this court has pler-mitted. '

‘the "displaced persdns to continue to occupy the occupied
quarter. 'Ordér to lthis effect stand passed by the Cent.ral
Admillistl“afiVe Tribunal as well. -~ The respondents have
permitted some of IDPs to céntinué with their QccupatiOn of the
allotted quarters after rétirement. ‘There is clearly no

justification at all for not permitting the petitioners.to do so in

the given facts and circumstances.

Rights of dependants of deceased allotliees. |

250. There is yei: another aspect of the matter. The petitioners
before this court include SIﬁt. Phoola Raina, a widow of the
allottee. The respondents do not dispute that she was a
dependaht df the allottee_and that she is also aﬁ IDP. 1Itis also
not the respondent’s case that she is a pers_'oﬁ of means who is
living in Delhi in circumstances which are different from those
of the others from her hdme State. There is no material to show
that this petitipner has any alternative shelter under the
schemes and poli_cy of the respbndenté 6r'11as, been adequately
Compensét.ed. | | |
251. So far as the claimed righté or the violations urged -by
Smt. Phoola Raina ére concerned, other than a bald plea that
she was not the allottee, the respondents are unable. .to point ouf
‘any _distinction from the othef petitionefs. ‘The respondents do
not state that she can séfely return to any residence in the
Kashmir-valley. It is also not Véverred that this petitioner owns

any property into which she could shift. Itis rot even suggested
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£11at there i;s_v_any différence n thé constitutional rights ‘or
écheme between her and fhe other p,etitioners'.. Not a single
cir cumstance Wthh could dlsentltle this petluoner to grant of
relief against the threatened eviction and v101at10n of her
vconstltutlonal rlghts has been placed or made out in the case.
Till ..)UCh tlme that the respondents are able to meamngfully and
reasonably rehabihtate this petltloner, her. formble eviction
1_1'nder the shield of statutory prt‘)cess'is al'so Wij;hoﬁt énjr doubt
' Constitutionélly imperrﬁiSsible.' | |
252. As noted abpve 1;he_ res;pondents have admittedly méde
dis‘cretiohary allotmenté in -favOur of persons who aré not
Government servants. It is n'of explained' as to why such
discretion could not be exercised in fa{four of this petitioner.
~ Certainly permitting such é dependént'of ‘the deceased allottee
to continue to occupy the accdmmodation under Oécupatio1i till
alternate shelter was made ax}ailable Would not violate any rule
as well. - The same would clearly be in cénéonance with the
. constitutional mandqte and the\principles which emergé from
the séveral j.udgmlents noticed above. It is clearly evident that
such a depend'an't would be permitted to continue to‘ occupy the
'allot‘ted"accommodati'on till such time that"the respondents
' méamngfully i"ésettle and rehabilitate the ’IDPS or they acquire
their own alternétives or if the respondents are able to show
that they‘ have fhe means to make alternate meaningful and

reasonable arrangements.

Conclusions
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253, In view of the above discussion, absent any alternatkbe;\x :
the admitteci »falilure of vth‘e respondents to . proteot the
"Constitutionai Iights of the petitioner and the, threats which
“subsist in. case they were oompelled to return to their State;
given the arbitrary ,and_ Wrongf_ul failure to exercise the
discretion under' the SR-317 B-25 of "the' Allotment 'of
Government Residences (General .Poollu-in Delhi)’Rules, 1963 in
favoui of the petitioners; the drastic ifioia'tion of the
fundamentai and basic human rights of the petitioner Wthh'
results upon such implementation of the statutory provisions;
keepung view the schemes of rehabilitation and resettlement of
Kashmiri 'mig_rants of.the re\sponden'ts, and.- also the seve'ral
judicial n_reCedents and administrative orders in respect of
simi].arly ’placedl' per_sons,' the .a'ction of the respondents in
treating the petitioners as' u-nauthoris'ed occupants ~and
proceeding against them under the Public Premises (Ev1ct10n of
Unauthorlsed Occupants) Act, 1971 was completely misdirected
and unwarranted. | 4

254. It is evident that the learned appellate Courts in the
appeals -also adopted a hyper technical approach ignoring the |
serious violation of constitutional .'ri'g'hts ‘Which has result-ed to
‘the petitloners and the drastic Consequences of rendering them
"homeless which results on 1mp1ementat10n of the eviction order.

| The constitutional rights of the litigants are not only well
established but are Without any limitations. The orders do not
indicate that the several important .questions raised by the
petitioners were vdeemed to ”d-eserve' an a'djudication including

the man_ner in which superior courts had dealtiwith similarly
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situated, displaced pefsbns. .The learned courts paid ‘no
éttention | 'to' firle declared -policy —of resettlement and
rehabilitation of GoVernment cr the co'n‘stitutional: rights and
~ guarantees which all cour‘cé afe .boimd to enfofce..
255. The action of the ,respondents in der;ying favourable
conside'rétitm of the-request to continue to occupy the quarters
suffers from fhe vice of ciiscrimination and arbitrariness. The
B decision to treat .'the‘petiticner's' as unauthorized o'ccupants and
proceed against them unaer the Public Premises (Eviction of
Unauthorized Occupants) Act, 1971 as well as ‘the 1mpugned _
4orders are in - v101at10n of the constitutional guarantees and
N ba51c “human rlcyhts ofﬁ thc petitioners, and do not show
‘application of mind to relevant material '01; consideration
‘chereof. The impugned decisicxi to c'ancelA the allotﬁlents, tfle
" action under tlﬁe Public Préﬁﬁses Act;; and the‘impugned orders
- of the Estate Officer and thc éppélla‘te ordefs are
.constitutionally and legally not sustainébic. | | |
256 The speci_él leave pétition in J.L Koul (supra) was filed
in 1997 and the rehabilitation scheme Was‘placcd beforc the
coqrj:for the first time in 2006 which proceedings culminated iﬁ
the. judgment‘dated 3rd Deccmber, 2008 after twelve years‘.
Adjudication was still necessitated in P.K. Handoo vs. Estate
Ofﬁcer '(SHPJ.Z”&) decided oﬁ 2-nd August, 2006; M.K. Koul
. (supra) decided onllth April 2008. T find that the Central
' Admilii'strative Tribunal had passed a detailed judgment on 30%
Decembcr, 2002 in OA No. 24378/2002.entit1e'd Tej Kiglzzéﬂ VS.
Uor. In‘a.ll‘ these cases by final adjudications, the 'pe;citioners

| have been pérmitted to continue with occupation of the quarter
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abovenoticed matters, the respondents have still proceeded

concerned. Despite the _prOceedingS and judgments in th

against the‘pe'titi‘one;r in the manner noticed above.
257. ~ Instead of f'acilitéting:the resettlement and reha]ﬁilitation
of’A ttle petitiotlers'who are internally displaced persons as per _
.the declared'policy, they have arbitrarily been exposed to the
additional trauma of the threet of fofciﬁble -eﬁctions and the
uncertainty atld insecufity of seeking the adjudieation by
pursuingll litigatio'n.. In these circumstances, the petitioners are'
entitled: to .e_xemplary.costs frem'the 'respondents ihasmueh as
the threat of forcible eviction by the process resorted to by the
respondenté‘ impacts the_ fundamental rights of 'th,e petitiohers..
258. In this background, while ellowing the -writ petitions and
having regard-to t}te nﬁmber of the petitions which have been
unnecessarily geﬁ-erated and the lack 'ot matefiai with regard to
the persons respeﬁeible fof the unfortuna-te'decisi_on making,
only the litigation costs of the present cases are being awarded. =
259. It is essential to make 'it'-clear th;a_t..it is only ili the
peculiar fact situation of the present cases .and .the extreme,
hards-hip' of the | petitioner_e invoIving violation of the
fundamental rights and human rights of the eitizens of India
that such C'otltinued occupation of the public premises by the
petitioners has to be permitted. No inference can be ieid that
any person :not havillg a pr.oper':ty of its own or not having
euffered the_violations aforenoticed can or h.as been permitted
to contimieq to indefinitely - occupy the public" premises.
Therefore, the priltciples laid 'down inthis judgment would bind

only a .fact situation as in the present vcase' or similar
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circumstances. when_ the" State has been unablé .to protect tl?
fundamental and basic'human rights of its citizens compelling
fheni to be _dis'pl»aced from the place of théir residence and is
not in a position to ensure their s'afety_‘ or éécurity in ca‘se_they_
returﬁ to the plgce. of tlieir'réSidence.
Result |

-In Viéw,of the above discussion, i‘g is -direqtéd as folloyizs
(1) The impugnedbrdefs éancelling‘the allotment of the
| petitic_)‘ners; the orderé of eviction passed in the proceedings
~ held against the petitioners undér the Public Premises (Eviction
of Unauthorised Occupénts) Act and the appeliate orders which 4
are' detailed in para 13 are hereby set as_ide and qﬁashed. _
(i) A direction is issﬁed ‘to the respondents to make all
endeavours to adequately,. effecfively 'and i”easonably
rehabilitate and resettle the petitioners, making provisions for
appropriate aécqmmodations for them. |
- ((iii) Till such -time, thev ,respc_)lnd_entsl are ﬂablé to. provide
alternative ~a’ccommode'd:i(.)'n to 'the petitioner and his/or her
family anywhere in Delhi, the petitioners shall bé allowed to
_retain a-nd occupy théallottec{l aobommodation (also detailed in
colufnn no. 2 -of.'para_ 13'db0Ve) subject to payméllt of normal
license fees. )
(iv): Each of the petitioners shall be éhtiﬂed to costs of'
-RS.ZB,OOO/- which shall be paid» within a period of six weeks
from the date of passing the order.

These writ petiﬁons are allowed in the above terms.
CM _ Nos. 11@11/2@04, . 11013/2004, '-11@26/2@@?41:,

11029/2004, 736/2006, . 11016/2004, 11044/2004,
11050/2004, 11444/2004, 1557/2006, 2379/20006,
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10547/2007, _13421/2007, _15540/2008, 16497/2008,
16449/2008, _ 16501/2008,  5796/2009, _7654/2009,

10986/2009, 11351/2008, 11242/2009,  11244/2009 &
11246/2009 , -

‘In v1ew of the orders passed in the respectlve writ

petitions, these applications do not requlre further adjudication

/ﬁ

GI[TA
]UDGE
| | (.

and are disposed of accordingly.’

/K
N@vemhergﬁ 201@

aa/kr .-
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