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Deciston on: July 12,2010
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Through: Col. K. Digambar Singh, Advocate
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versus
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Through: Ms. Jyoti Singh, Advocate
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B Whether Reporters of local papers may be

allowed to see the judgment? No
2. To be referred to the Reporter or not? - Yes
3. Whether the judgment should be reported Yes

in Digest?

JUDGEMENT -

I. The non-renewal of the licences in respect of the shops located .in the

shopping complex under the control of the Ministry of Defence, Union of

India (Respondent No. 1) in favour of the Petitioners pursuant to a policy

th

. decision made effective from 30 April 2007, is the ;;ubjécl. matlcf ol the

" challenge in this batch of writ petitions. . -+

- Background facts

2. The Petitioners belong to categories ol ex=servicemen (and their family

members) who died either in war and/or while being i service and/or

. n

: having suffered battle casualtics and/or discharge from the armed forces

~and/or thosc armed personnel who retire after rendering full service. The

casc ol the Pctitioners is that among various measurcs adopted by the

Directorate General of Resettlement (‘DGR?Y. was the allocation of the

N

s shops in the areas manned and managed by the Station Commander in

varjous localities in Delhi such as S.P. Marg,

»

Dhaula Kuan, Shan:k'ar Vihar etc.

&

3. 1t is stated that with a view 1o strcamline the allotments made ol the

-+ above shops in the shopping complexes, the Respondents have been issuing-

guidelines from time to time known as Standing Opcrating Procedure

(‘SOP™). Tn terms of Clause 6 of the SOP issued on 10" August 2001, as

WP (C) Nos. 9478/07, 9525/07, 9546/07, 9568/07, .
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and when any ol the shops %"él“ vacant, the Station Commander al Station
. ’l-]_'ea(lqlvl‘zlrtc_:rs was expected to give wide publicity throngh thé l')(jli in local
newspapers. The allotment of shops was. to be done on yezn'l); basis. Clause
I g)‘l" the SOP dated I()”v' August 2001 provided for prioritics in 11?c
allotment of shops, Various pa1v'an'1clcrs hav\@ been laid down for altotment.
On meeting such parameters a person was givcn a licence {or a period (),f: I
n’l&)gths subject to 1'c.ncwa.l. Clausc 17 of the SO dated 1()”.'./\u;;ust 2001

reads as under:

“17. Renewal of licence.-deed: R.‘cncwall of licence deed
will be done on the recommendation of residential
associations, which will be obtained threc months in
advance from the date of expiry of licence deed by DDA
& QMG, Station. HQ [\)elhi Cantt. 1I’ the
rccdmrn(:ndati()ns arc in favm‘\r of allottee, then the
Station (3()11‘1mander' may renew the licence deed (or the
subsequent year. However, the licence deed may be
terminated alvany time by the Station Commander at his

discretion.”

4. According to the Petitioners, il the policy (?,["'IBII' /\pril‘ 2007 which is
challenged n thig petition was announced, as a. matter ()f practice,” the
licences wcg'cf being renewéd from 1in"1c to time. Man& of the Petitioners
have been occupying the shops in their possession for over nine years. 1n
fact, the Petitioners including Wing Commzmdcr M.P. Sethi and two others
in Arjun Vihar have been in occupation of their respective shops for over 21
years. [t 1s stated that in terms of Clausc. 17 of'.lhc SOP only where the
Residents® Association did not favour any péiﬁié‘ular allotice of a shop. was

. the fengwal withheld. In terms of Clausc 28 of the SOP a defaulting allottee

WP (C) Nos. 9478/07, 9525/07, 9546/07, 9568/07,
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has to be referred to the Estate Ofticer for the purposes of jnitiation of
eviction proceedings under the Public Premises (viction and Unauthorized

i

()g:c.l".x]v)'ums) Acl, 1971 ("PP Act’).

S, 1t is stated that 1982 onwards many ol the Petitioners were allotted their

o . .
respective shops and ‘licence deeds were also exceuted. The licence deeds

“were last extended in the year 2000 and were to expire in the latter part of

2007, 1t 1s stated that thd Petitioners had legtimate expectation that the

licence deeds may.indeed be renéwed. However, on 13" Apnil 2007 the new

policy eflective from 30" April 2007 was 1ssued.

6 Clause 18 of the new policy reads as under:

“18. Renewal of licence dcéd: Renewal of licence decd
will be done on the 1'ecom]ﬁendati(m ol residential
assocrations, .which will be obtained three months in
advancc from the date of expiry of l‘ic:gricc deed by AQMG,
Station Head Quarter, Delhi Cantt. 1 the recommendations
arc in favour of allottec, then the Station Commander may
renew the-licence deed for the éubscqucnl year. IHowever,
the licence deed may be fell'lﬁinaled‘at any time by the
Station Commander at his discretion. No extension beyond
five y(—:ax‘S ‘wi]l be given under any circumstance. ‘The same
person can apply after a gap of minimum three years of

clear break (not running in any Army:Colony of NCR).™ -

7, In terms of the above Clause 18, the right to get the licences renewed
immediately on the expiry of five years has been withdrawn, The allottees

arc expected to apply again alter & minimum break of three years. In terms’

WP (C) Nos. 9478/07, 9525/07, 9546/07, 9568/07, ‘ :
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of the revised policy, the Respondents issued letters to the Pelitioners

declining renewal of licences, The copies of letters requiring the Petitioners

to vacate the shops under their occupation have been enctosed with the

- ~
petition,

8. Petitioner Nos. I, 2 and 4 o 9 {Wing Commander M.P. Sethi (Retd.), 1ix.

JTWO AS. C['l’d(“’li’cl, IEx. GNR Narender Dev, 1Ex. Naik Unni Krishnan-1P, -

Ex. Sepoy "l')hamm Chand, Smt. Chandro Devi, 1ix. Subedar R.K. Pawar,
Smt, Vimla "Dc-vi:[ in WP (C) 9478 ol 2007; Petitiorier Nos. 1, 2, 5,9, 12,
14, 15 and 17 [Jix. N.K, Krishan Kumar, Lt. (Retd.) Colonc! Rameshwar,

Mrs, Veena Muldiyatr, Smt. Narangi Devi, Ex. Sigmn Ishwar Singh, Hony.

Capt. (Retd.) Dhanraj Sharma, Mrs. Shakuntla Devi and Smt. Lilawati] in

)

o W,P‘, (C) 9525 of 2007, Smt. Chandro -Devi, wife of Tate N.K. Hoshiyar

Singh, (he Petitioner in WP, (C) 9546 of 2007; Lix. Hony. Capl. Balbir

Singh, the Petitioner in W.P. (C) 9568 of 2007 were served vacalion notices

“dated 23" November 2007 requiring the said Petitioners to vacate the shops

in their possession within one month. However, the Court is informed by

the Respondents that Chandro Devi, Pettioner No. 7 in W.P. (C) 9478 .o

- '2007 has already vacated the shop in her possession.

9. Shobhawati Devi, the wife of Fx. 1Tony Captain Satpal Yadav, Petitioncr

No. 11 in W.P. (C) 9478 of 2007 made a representation to the Respondents

- requesting them to transfer the licence to the shop allotted to her deccascd

.‘

husband to her. On 3™ October 2007, the Respondents in reply to this

representation dated P August 2007 stated that there was no policy to

WP (C) Nos. 9478/07, 9525/07, 9546/07, 9568/07,
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transler the allotted shop from the original allotee o the spouse 1n case of

3

the former’s death. The licence for lh(—:'shnp allotted o -her deceased
husband . had already expired on 19" August 2007. Fowever, on

compuassionate grounds she was allowed to continue till 31% December

2007, This stand was reiterated by the Rcspondcnis by d communication

dated 13" November 2007 in reply to the Pétitioner’s representation dated

17" November 2007,

10, Shri Magan Lal, Petitioner No. 10 in W.P. (C) 947800 2007 whosc

licence expired on 27" October 2007 and Shri IHavman Singh, Pctitioner

No. 18 in-W.I>, (C) 9525 0T"’2()()7 whosé licence expired on 25" November -

2007 received vacation notices dated 27" November 2007 requiring them o
vacate the shops in their respective possession within one month. Shri M.,
Singh, Petitioner No. 3 m WP, (C) 9478 of 2007 received a similar notice

on-28" November 2007 after his licence expired on 27" November 2007.

The licence ol Shr Jagdish Prasad, the Petittoner in W.P. (Civil) 6447 ol -

2008 expired on 14" August 2007, Te was served a vacation notice by the

St

Respondents on 21 M.ay ,2008 asking him to yaéatc the shop in I'1is‘.
posscssion by 25" June 2008. Similarly, the licence of Shri Vircndcr Singh, -
t_h_c“ Petitioner in W.P. (C) 6494 of 2008 expired on 19" .-]‘dﬂl.l'dl'y 2008. e
Wzl_é served a vacation notice dul‘c.df)“' May 2008 asking him, to vué:alc the
shop in his possession by 25" June 2008. ‘Howgvcr, .m‘c Respondents
ir;tm‘med the ‘C‘.Tourt that the Petitioner in W.I» '((.7) 6494 of 2008 has alrcady
vacated the shop. 'Thevlicencc of Shri l'{ampiii, Petitioner No. T in WD, ((‘5

6761 ol 2008 expired on 20™ April 2008 and of Shri Kameshwar Prasad

WP (C] Nos, 9478/07, 9525/07, 9546/07, 9568/07,
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Sing_h, Petitioner No. 2 in W.P. (C) 676] of 2008 on 28" FFebruary 2008,

) . . 1 ol . -
hey were served vacation notices on 8™ May and 24" April 2008,

N .

respectively, requiring them to vacate the shops in their posscssion by 16"

_ Sep‘tyembcrv 2008, Smt. Devyanti Devi, the Petitioner in W.P. (C) 7366 of

2008 was issued-a vacation notice on 15" January 2009 when her licence
" had expired on 6" Tuly 2008. She was required to vacate the shop by 2™

~ Vebruary 2009, s

11, The licence of Shri Virender Singh, the Petitioner in WP, (C) 14034 of

2009 cxpired on 315"Janualjl 2007. Howcever, by a letter dated 217

December 2006 the Respondents had canécllcd his licence under para 15 of

the licence deed due to subleiting of the shop. By a lctter dated 30"

November 2007 he was asked to vacite the shop within 30 days. '

. : - - .o . |
Conscquently, the Respondents served an eviction notice dated 18™ August

2008 on the Petitioner.

12, 1.1 Col. (Retd.) B.M. Kapoor, Petitioner No. 4 in WP (CY9525 o1 2007

was served a vacation notice on 19" December 2007 while his licence had

expired on 7" July 2007. Stmilarly, Lt Col: (Retd.) D.K. Debnath,

Petitioner No. 1 in W.P. (C) 9525 of 2007 .was served a vacation notice

o dated 4" ,Augusf 2007 ‘when his licence expired on 24" March 2008.

_’l"cLilidncr Nos. 3,6, 7, 11, 13 and 16 in W.P. (C) 9525 of 2007 have also

- been served with similar vacation notices, which-are impugned, alier expiry

ol their licences.

* 6447/08, 6494/08, 6761/08, 7366/09 & 14034/09

WP (C) Nos, 9478/07, 9525/07, 9546/07, 9568/07,
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\

The Petitioners’ case

13, 1t 15 submutted by the Petitioners that the very purpose of DGR

allocating shops in favour of the Petitioners was to enable them (o have

some reasonable means of subsistence. 1t 1s stated that continued allotment

was ¢ rule and non-renewal an  exception.  Continued  allotment:

automatically followed if there were no negative reports from the residents’
associations. [t is stated that primarily the Pctitioncrs arc scling grocery
©oitems, catables, vegetables, limited items of clectrical goods cle. in their
shops. These are made available to the residents of the localitics where
defence shopping complexes are located, at reasonable rates. The basic iden
is to make available things of day-to-day use to the residents of these arcas
near their door steps. The very purpose of allocating these shops to various
allottces was to enable the servicemen and their family members to cam a

decent living.  «

14. Tt is stated that the new policy made effective (rom 30" April 2007

gives a complete go-by to this philosophy. Tt introduced o break in the
continuity of their rehabilitation process with the Respondents pressurising

the Petitioners o vacate the shops.

15. At the initial date of hearing i.c. on 20" December 2007, this Court

passed the following order:

\

“Issuc notice. Ms. Iyoti Singl'l"/\clvocatc abccpls notice
on behall ol Respondents. Counter affidavit shall be fliled
within two weeks. Rejoinder, 1l any, l'nayvbc (led within
two weeks thereafter. L

WP (C) Nos. 9478/07, 9525/07, 9546/07, 9568/07, ,
6447/08, 6494/08, 6761/08, 7366/09 & 14034/03 : o Page 9 of 35




- List on 8" February 2008.

CM APPL, 17850/2007 (stay)

I have considered the materials on record. The applicants’

grievance is that they were allotted the premises by the

Respondents as a measure of rehabilitation, on account of

their being ex-serviceman or being war widows. It is

contended that sudden change of policy has gravely and

irreparably  affected them. T.eamed counsel for the

Petitioners relied upon the documents: They suggest that
Respondents took a conscious decision that the allotment
in case” of rehabilitation was understood as not o the

subject of later cancellation.

However, learned counsel for the Respondents has

disputed the applicability of the (il()E‘L’llﬂCﬂ(S. According to
her, the letter pertained  to allotment of premises in
Regimental Areas. I is not disputed that the allotment of
these spaces wert given as a measure 7_0[’ rchabilitation to
the Petitioners. The obje’ctive of the new Slchcmc, itois
emphasized, 1s to ensure uvailability- of these premises o

as many beneficiaries as possible, having regard (o the

Jtimited resources available with the force. 1t is contended

that a large number of applications were filed and are
pending consideration.

While the discretion ol public authority to allot the
p]'e!‘niScs within its possessi.()n, control and owncership and

the parameters for such treatment can never be denied yel

the question here appears to be onc of balancing

" competitive disadvantages, as it were. The debate here is

whether having allotted the premises, as a measure of

rehabilitation, the Respondents can, alter some (ime

.

reverse that process and .nsist that such allottees who

admittedly were eligible for the benefit should return the
premises and wait for three more years to claim allotment
for the same and other such spaces. 1 am of the opinion

that while the Respondents’ power to frame a policy

WP (C) Nos. 9478/07, 9525/07, 9546/07, . 9568/07,
6447/08, 6494/08, 6761/08, 7366/09 & 14034/09
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~cannot be qucs(i.uned yel the considei"nlvimls which the
‘ﬂ_;culthorily has (o keep in Lhis_rc-gard', 1.e. the level of
|51'g)$}7el:ity or inﬁome attuiﬁed i)y the allottees who were
given premise‘s earlier, the sufficiency of such income to
make them tide order the di'f"f"iclult situation and - other
objective factors can certainly be gone into under Article '
226 of the Constitutiori. _

In view of the above, the RCS]’)()]"I(l‘Cl'll‘S arc hereby
restrained  from  taking  any v'stcps Lo (ilfSp()SSpSﬁ the

Petitioner during the pendency of this writ petition.”

Case of the Respondents

16. In the counter affidavit filed in W. P. () 9546 ol 2007, which 15 morc
or less similar to the counter affidavit fued i other petitions, the
Respondents have categorically stated that “the dominant purposc of these

shopping complex/centres 1s the welfare of the servicemen and their

families residing in the vicinity thereof and NOT resettlement ol a war -

widow, a widow, battle casualty and ex—seryiccmen w‘hich 1s only ancillary
rather than allot shbp to owtsiders. It may be Ruther 1'6;611'll7llklsi8(:(j that the
.sh()ps in the shopping complexes/sh()])pihg centres  are  allotted - on
contractual bnsis'on the normal rental basts and no pr()n‘wiscilms been held
out to the allottecs that their licence will be neeessarily rencwed/exiended

in pcrpch:ﬂty.”

.

17, The rationals for changing the policy as set ou in the SOP dated 10"
. Ang‘Llst 2001 is attributed 10.thc requests made by a large m}mbcr of war
widows,. widows, battle casualtics and ex-servicemen zlpp"r(mching the
_R_cspornclc;'ns for allotment of Shobs in. shopping ’.coi‘nplcxcs/slmpping
Y. . . . ) .
cunlmsl} is stated that in a period of [iv‘c months, 47 such appliculi(;ns

WP (C) Nos, 9478/07, 9525/07, 9546/07, 9568/07, ] .
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were received but none of them could be entertained since the existing

.«

allottees were continuing since inception dnd-the number of shops available

was limited. The reasons for the change m the policy as introduced in the

S()’P dated 13" April 2007 are stated to be the following:

(a) assisting those families registered 1n the waiting' list for allormient

of shop-s.

(b) illegal sub-letting of shops by the existing allotices whose

licences have been kept renewed for a long duration.

(¢) the fact that therc is no increase in the number of shopping

complexes even while the demand for allotment keeps increasing,
(d) since the allotment of shops 1§ a welfare measure, il is nccessary
I

to rotate the allocation so that.a larger number of ex-servicemen are

bencfitted. -

18, The Respondents claim that the changed policy was made known o all

ficencees including the Petitioners in June 2007. In the additional aflidavit

,

filed on 22" February 2010, the Respondents have drawn a distinction

between —unit shops  (Regimental  Shops) and  shops  in shopping

o«

cenires/complexes :wljich are located in‘ the “main rnzni‘icd»cm'nplcx".
Fnclosed with the affidavit is a copy of the ‘Scalés ol Accommodation
1983 (‘SOA "1983”). Regimental shops are authorized by para 3.41 of the
SOA 1983 and provide 1’01" trades such as tailor, boot maker (I1:-BR), cycle
repair and grocer (un‘il baniya and wet canteen). These unil shbps tare
meant purely for tr()(i)ps and their families as a wellare activity and are
located in unil lines wherein civilian ‘populalibon ha;s' limited or no access.”

WP (C) Nos. 9478/07, 9525/07, 9546/07, 9568/07, : .
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19, The additional allidavit proceeds to su{lé, that shops 1n shopping

centres/complexes as described in para 3.42.7 of SOA-1983 and arc located
al mulitary stations “where no- civil shopping complex exists within a

reasonable distance. from the main married complex. The trades can be

selected out of categories like acrated water, barber, book and stationary,

car and scooter repair, cloth, chemist and druggist, dry cleaner; cycle, pas,

A &

furniture, restaurant, milk dairy, bakery. vegetable and fruits and other

trades which meet the requirements of the troops and their families.™ It is
stated that these shops have a clientele of the dependent civilian population

also.

20}, The Respondents point out that there are two sub-categorics ol shops in

“shopping complexes/centres. One category is cavered by para 3.42.1 of

I3

SOA 1983 which are created on defence lands {rom government funds. The

other calegory is shops created on defence lands using non public funds. On

14" September 2008, the Ministry of Defehce (*MoD") Government of

India, brought out ‘Guidelines for running shopping centres/complexes and

unit shops’™. Para 8(b) of the guidelines states that the Doefence Shopping

Centres/Complexes (Maintenance and Administration) Rules, 2006 (‘DSC

Rules 20067) framed by the Mol and issued on 13" June 2006 would be
applicable to both categories of shopping complexes, i.e., those created with

government funds and those with non public funds. .

21 The DSC Rules, 2006 make it clear that they do not apply (o

Regimental shops created exclusively for military personnel and their

WP (C) Nos. 9478/07, 9525/07, 9546/07, 9568/07,
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tanulics, Rule 2(c) defines a shopping complex to mean “a composite area

comprising shops established on A-1 or analogous delence land under the

management  of the  Army/Navy/Air Force but would not include
Regimental shops created exclusively for military personnel-and  their

families.” Under Rule 3(a) the existing allottees were allowed to continug

tll the expiry of their licence period and such of thosc in unauthorized

occupation of the shops, i.c., where the period of licence has expired, would

be given six months time to vacate in terms of Rule 3(c) lailing which the

.

Fstate Officer would iitiate action to evict them in accordance with faw.

22. Under Rule 7 no transfer was permissible except in case of demisc ol

. the allottee, in which case it would be transferred to the dependent/legal

heir for the residual peﬁod of the licence. Under Rule 12 60% of the shops

in each shopping complex were to be reserved in the order of priority as

’

under;
(1) war widows/widows of defence personnel killed while on duty.
(1) disabled soldier \

(1) ex-servicemer

(iv) spouses/widows of ex-servicemen.

The remaining 40% were to be allotted to the following:

(1) Government agencies including public sector undertakings and

(1) civilians whose spouse or dependent family member do not own

any  shops in the complex/military station/cantonment.

" WP (C) Nos. 9478/07, 9525/07, 9546/07, 9568/07,
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/\_hy unallotted shops- in the 60% quota were o be considered. for being

given Lo the civilian category.

L.

\

A
1
1
P

three years. Further allotment was to be made “strictly under the Rules

¢

framed herein.” Under Rule 18, on termination of the licence, if the shops

wereg not vacated, action was to be initiated under the PP Act. Under Rule

b3

25(4) any matter not covered by the DSC 2()0_6 would be decided by the
MoD in consultation with the Direcl()r General of the Defence Estates and

the Headquarters of the Army/Navy/Air Force. l

24 A further additional affidavit was filed on 27" April 2010 claritying
that the shops in Army ’I-'l’()s.p‘ilal, Raj Rifle Centre, Base Hospital, Pallavi
Shopping Complex, Taurus CSD Caﬁtéen; Army "l'-fl'cudqLi;.n'tcrs‘:;md Parade
“Ground are Regimental shops to be v‘udministered by th'u"r respective
commandants, 'These were different {from Station shopping  complexes
where the shops allotted o the Pcliti'oncrs‘wc._rc located. s.{mislics ol the
applications received for allotment ofslmp;»ahd' the actual allotments made
from 2005 till date ha.ve been set out to Y"show that only ‘l()“o of the
applicants have been all‘ottcd due 1o Llnmfzﬁ]ubi]ily of shops. The last
la‘f’:ﬁduvii was filed ih I'CS.[);)IlSB to new facts stated in the RQi()in‘clcr by the

.

“Petitioners on 30" March 2009 listing out some of the shops occupicd by

..! ¥

‘civiliang, -

e e i - L o . il

25, ‘The Petitioners also filed an additional rejoinder alfidavit on 12" May
WP (C) Nos. 9478/07, 9525/07, 9546/07, 9568/07,
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23, Under Rule 13, allotment was to be given under licence for a period of




¥

2010 giving details of shops.run by civilians in Delhi Cantonment.

Photographs of some of these shops were also enclosed. The basic.

contention of the Petitioners is that if there 1s a shortage of shops (or

allotment for those in the waiting list, then #hesc civilians should be asked

to vacate,

Submissions of counsel

26. This Court has heard the submissions of Mr. Rakesh Tikku, Col. K.
Digambar Singh and Mr. Sanjay Rathi, lcarned counscl for the Petitioners
and [Ms Jyoti Singh, learned counsel for thc\l{cspon(_icms'_

B
[

27, The central plank of the submissions on behall of the Petitioners is
based on the doctrine of legitimate expectation. It i1s submitted that the

aforementioned notices sent by the Respondents requiring the Petitionersto

vacate the shops in question are arbitrary and unreasonable. The refusal by
the Respondents to renew the Petitioners’ licences is stated to be arbitrary

and violative of Article 14 of the Constitution when tested on the

- “touchstone ot the doctrine of legitimale expectations.

28. There is both a procedural and Substantiv.'c component to the right
.ussertcd. ‘The p}'()ceduré 'i"()ll.()wcd here is that each ol the Petitioners has
:hecn,givcn thirty days’ advance notice to vacate and handv over vacant
])()sséSsi()n of the prenﬁses. This is exactly what the terms of the licence
s(ip’uiu(e. However, i.t is contended that the Pel’i,.ti'()ners were nol aware when

such licence was issued that there would be no renewal after five years and

WP (C) Nos. 9478/07, 9525/07, 9546/07, 9568/07,
6447/08, 6494/08, 6761/08, 7366/09 & 14034/09
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therefore such requirement can only apply (o those whose licences were

4

- issued for the first time after the new policy dated p3th April 2007 came into

o]

force i.e. 30™ April 2007. In other words a conditionality, of non-rencwal

after five years, cannot be applied retrospectively to the Petitioners. The,

procedure followed by the Respondents is attacked for its unfairness. Tt is

K

submitted by the Petitioners that had they known in advance that such a
five-yeéar rule would ‘be applicd then they could have- made. alternative
arrangements which according to them requires some time.

29, The doctrine of legitimare expectation s invoked as regards the
substantive content of the policy. 1t is contended that, notwithstanding thesc

were licences for a year at a time, as a matter of practice the licences were

" heing renewed year after year by following the pre-amended policy as

3

~expressed in Clause 17 of the SOP dated 1()"ﬂ/\1;1g1:|5t 2001, In other words,

there was a legitimale expectation even this time around thal their licences

'

-, would be renewed. The frastration of this legitimate expectation’ is said (o

z.\ltrjc{cl Articie 14.

30. Independent of the ground based on egitimate expectation, 1t s
submitted that the policy to restrict the initial licence period to five years,

after the hicence has already been renewed in terms of the existing policy

i.e, the SOP dated 10™ August 2001, is arbitrary since it runs contrary Lo the

very -object of providing rehabilitation - to the” ex-servicenen and  their

retatives who, having set up shops, cannot be expected to suddenly wind up

‘their business and move on. Given the restrictions as to the price-at which

WP (C) Nos. 9478/07, 9525/07, 9546/07, 9568/07, . _
6447/08, 6494/08; 6761/08, 7366/03 & 14034/09 s Page 17 of 35
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¢ they can sell their commodities, and the advanced age at which some are,

they cannol be expected to find alternativei means of hvehihood. They

. cannot be reasonably expected to have made substantial profits in the short

period that would help them to sustain themselves after losing their shops.

Also, alternative commercial space in the same arca, or any olher arca,

would be unaffordable. They would be back to being reduced to penury

which will defeat the object of their being extended a wellare measure for

sustenance. A commercial shop has to be run on borrowings and it takes

- some lime 1o even break even, It cannot be abruptly stopped at the end of

five 'years just about when 1t 1s possible to make some profits. Being made

(6 wait for three years thereafter before re-applying, only compounds the

uncertainty and is based on a non-understanding of how the retail trade in

- goods works. 1t is submitted that the peviod of five ycars, which has been

arbitrarily fixed, does not subserve the purpose and object of the welfare

measture and therefore is also irrational. Forcing the Petitioners to make

way for other ex-servicerhen who may be waiting in the queue, and then

granting them shops for a maximum period of {ive years, does not help

cither proup of ex-servicemen, I is submitted that there is no supervenming

~

public interest that justifies such a drastic change in the policy. The answer

to the demand for allotment of such shops was perhaps to construct more

shops or decrease the existing quota of 40% for civilians instead ol

curtailing the licence period of the shops giver, to the ex-servicemen. -
P . '

o K

~ 31, The other limb of this argument is that there cannot be a discrimination

between ‘repimental” shops and shops in a commercial shopping complex
§ S ppmg comy v

as both are after all as a measure ol welfare and are on defence land. -

WP (C) Nos. 9478/07, 9525/07, 9546/07, 9568/07,
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32. Appearing for the Respondents Ms. Tyoti Singh, lcarned counsel [irst

submits that the cause of action in the present petition admitedly arises out

ol and seeks the contimuation of a C()_n_u:aclual .agreenwnl ;:md‘ therefore a
writ petitton under Article 226 of the Constitution sceking such relicl is not
n'laim;mjnjaibllc‘ éecondly, i-t 1s  submitted that thé Petitioners have  an
efficacious remedy under the PP Act. Thirdly, it 1s submitted that the

Petitjoners have not come with clean hands and arc trying to mislead the

* Court that they have been allotted “regimental shops™ as against shops in a
shopping complex. It 1s pointed out that policy for allotment makes a clear

distinction between ‘regimental shops’ and shops 1 a “shopping complex’.
: & ) pping

Whilc the former may be said to be allotted by way of rchabilitation, (he
shops in a shopping complex arc for the familics residing in the vicinity

where there are no shops at a reasonable distance.

33. Ms. Singh emphasized that the shops in question were given under

licence deeds for terms of 11 months renewable at the discretion of the

Station Commander. 1t is submitted that there is a growing demand from

the very same categories of ex-servicemen and their family members, who

have become cligible fater for the allotment (.>l' shops on I‘iccr@c basis. It 1\ |
; claimed that there 18 all waiting list ol such prospective allottees. Given that |
“the Jﬂ.u'nher ol shops are limil’ed, zm’d in order (o cnsm"t equal treatment, the

j policy of 30" April 2007 has been dcviséﬂd.‘ Il 18 poiﬁled out that there arc

-other ex-servicemen equally deserving in thg q'ucub and cannot possibly be
_ z.\cc()mﬁ'mdatcd unless the current occupiers arc asked to vacate. 1t is deniced

that the non-refusal to renew the licences is either arbitrary or mala (ide as

WP (C) Nos. 9478/07, 9525/07, 9546/07, 9568/07,
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alleged. [Uis further denied that any specific unequivocal promise was made
or assurance given Lo any of the allottecs that the shops would be allotted

for life or in perpetuity.

34 Statistics giving details of allotment of shops in the shopping complexes
haverheeﬁ produced by the J'{espond‘ents w‘h\ich show that against 87
applical‘ibns received in the year 2005 ()nl)./ 4 shops were allotted; against
37 applications received in the year 2009, 3 shops were allotted, and 26
applications hévc already béen received for 2010, while there has been 1o
vallo(.n‘lpnl since there 1s no \/aca‘ncy.

T : ,
35, With this background -of facts, this Court is called upon to exainine

. L e |
whether the policy decision announced by the Respondents ellective 30"
April 2007 is arbitrary or unreasonable and whether the non-renewal of the

licences in favour of the Petitioners is arbitraty or unreasonable.

~

Preliminary objections as to nmintainab_ilftjn
36, The scope of the jurisdiction ot this Court under Article 226 ol the
‘Congliluli()n to review a policy decision 1s limited. The Court normally does
not interfere m the matters ol policy except where it dircetly impacts on
fundamental rights. The right being asserted here is essentially the right to
‘be treated [ﬁirly and reasonably. To Lhat 'cxtcn'i t.hc judicial review of the
Aampugned actions of the Respoadents is indeed permissible. Also, the scope
ot the proceedings under the PP Act is limited to showing why the
~ continued occupation of the shops is not 'L‘tl]é\l.li;_lu)_rim(,l aind why the occupier
should not be asked to pay penal ratés during such p‘c:t'i:()d of unauthorized.

WP (C) Nos. 9478/07, 9525/07, 9546/07, 9568/07, )
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o

oceupation. A chgxllenge cannot be raised. in proceedings under the PP Act
to the validity ol any policy change or to the impugned orders on the
ground that they are arbitrary and viola[c‘/\rticlc 14, In other words the
remedy under the PP /\Icl 1s netther uﬁ e-f"ﬁéaéious.nm' an ull‘crnzni\v"c remedy

to the present petitions. The preliminary objections of the Respondents as 1o

maintainability of these petitions are accordingly overraled.

Legitimate expec(ation
'37{'J‘Um‘ing to the merits, the f{irst issuc to be considered is whether the -
‘ iﬁ‘l_p’ugncd actions are rendered arbitrary in ‘{hal they frustrate l,l‘lc‘-lcgiltimalc
expectations, ‘b()(h pmgedljlral and SL’lel’clﬂ:liV(-:_, of l‘ch Petitioners ’l}ms
rendering them arbitrary and vnrcasonable u‘ndcr Article 147 Our Suprcmc “_ . .
Court has developed the doctrine of lcgivti.mat@' expectation largely on the | ) ;
basi.s (.){" the decisioné of the courts in England. In Céuncil ()./'._(,‘ivH Service -

Unions v. Minister for Civil Service 1984 All ER 935, it was contended hy

ks ' the Unions that an employee had a Icgitimaie_cxpecl‘alﬁm that l,l.]C Miniﬁtcr
\\/()l_il<i follow the existing. practice of consulting the Unions before their 4 |
membership could be withdrawn. It was explained that the procedural part
o of the expectation was that the appr()priaib procedure, meludmg an : { I

opportunity ol being heard would be followed, before the benetit or the

\ .

|

advantage was withdrawn. The substantive Jpart was that a representation S !

. ) P ] I

: was rmade that the benefit of a substantive nature would either be granted or f
W ‘ continued and not substantially varied. 1t could be a representation o the “ 3

3 ' '

individual or generally to a class of persons. The Australian High (.‘.V()ul'tvin
Attorney General for New South Wales v. Quin 1990 (64) Aust LIR 327
a’pprcl'wndcd that “to strike down the cxereise ol administrative power:

WP (C) Nos, 9478/07, 9525/07, 9546/07, 9568/07, . C S
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solely ~on the gr()und of avoiding lhc‘ﬂiszippoinlmcnl of Iégitin'l'az;\lc
expectations of an individual would be to sel Lhc_c()l.irG adrift on a
featureless sea of pmglﬁatism. Moreover the notion of a legitimate
expectation (('uHing short of a legal right) is too 1}05{11()[15 to form a basis for
in_v‘;lilij(imjp_g the *c:_xcycisc ofla power when m CXereise otherwise accords
with Taw.” The House of 1ords in Re Findiay 1984 (3) All ER $01 111

rejected the argument that there was any substantive Jegitimate cxpectation

that the policy relating to parole for certain- category of prisoners could not

{ be changed and required prior consultation: Itwas held that “the most thal a

conyicted prisoner can legitimately expect is th{u’ his case be examined
individually in the light of whatever policy the Sceretary of State sces (it 1o
adopt provided always that the adopted policy is a lawlul exercise of the

discretion conferred upon him by the statute. Any other view would entail

" the conclusion that the unfettered discrcti()l_L_C()h.fjbl‘l'Cd by statute upon the

© - minister can in.some cases be restricted so as to hamper, or even to prevent

- changes of policy.”

38. The above was tlic stage ol development ol the law when in Navjyoti
Co-operative Group Housing So'ciety v, '(./)1'1'(‘)11 of India (I“)‘)Z) J'K;‘(.‘(T 477
:thc Suprem.c Court zidopted the pri’nciplc to grant reliet to the ,l.’elitlio;_:nc:i-s n
ll‘hzll, cz-ise. The facts were that the existing list of co-operative socicties lor
‘al'lolmcnl of Tand was altered under a chzm.gcd policy by reckoning the
lse!lim:ity with reference {() the date of appm?al of the final Tist by the
,.l'{,cgis‘l,]'qp: The S’qprcme Court accepted the z‘n"gun‘lcnr that aflccted sogictics
»ha_c.i a legitimate expectation that the past consistent pracl,i.cc would be
|

WP (C) Nos, 9478/07, 9525/07, 9546/07, 9568/07,
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‘{ollowed particularly since the Respondents failed to show any overriding

public interest.

39. In Food Corporation of India v. Kamadhenu Cuattle Feed Tndusiries
(1993) 1 SCC 71 the action of the appellant in refusing to-accept the
Respondent’s highest tender for purchase of stocks of damaged lood grains

o was challenged. Tt was submitted that there could not be any subsequent

negotiation to improve upch the highest bid and that the person offering the

highest tender had a legitimate expectation that the bid would be accepted.

\

. .. Negativing the plea of the Respondent it was held that,

"8 The mere reasonable or legitimate ""(-:x_p‘ccl.alim'l ol a citven,
i such a situation, may n()L by itself be a distinet enforceable
right, but failure to consider and give due weight to it may
“render the decision arbitrary, and. this .is how the requirement of
duc consideration of a legitimate expectation forms part of the
principle of non-arbitrariness, a .negcss-a]'y ‘cancomitant of the

qule of law. Every legitimate expectation is a relevant factor

, i‘cqi.l,iring due consideration in a [(air decision n’lak‘ing pmccsé.
Whether the expectation of the claimant is reasonable or
legitimate in the context is a question ol tacl in cach case.
Whenever the question arises, it is to be determined nol
according to the claimant's perception but in larger public T
intcrest wherein  other more important  considerations may
outweigh what would otherwise have™ been the  legitimale
‘éxpeclalion of the claimant. A bona fidc. decision of the public
authority reached in this manner would satisfy the requirement
of non-arbitrariness - and  withstand judicial scrutiny.  The

_doctrine of legitimate expectation gets assimilated in the rule of
law and operates in our legal systeny in this manner and to this

exlent,”

) ) WP (C) Nos. 9478/07, 9525/07, 9546/07, 9568/07,
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40, The doctrine was further developed in Union of India v. Hindustun

Developnient Corporation (1993) 3 5‘6'_\6:\499 where 10 was explained in

ETT E ' ‘pzu',a 28 that:
“'_l‘hé legitimacy of an expectation canbe inferred only 1l 11y
founded on the sanction of law or custom or an cstablished
: - procedure {ollowed in regular and natural scquence. Again it is
“distinguishable from a genuine exp'ccl'a‘tid.n.. Such expectation
should be justifiably legitimate and protectable. lib’vcry such
legitimate expectation does not by itself fructify into & right and
therefore it does not amount to & rght in l’he.C()nvenl,iorml

. »
SENSE,

It was further explained 1 para 33:

' '

B “The doctrine does not give scope to claim reliel straightaway

from the adminmistrative authoritics as no crystalised vight as

./,

such is involved. Thic protection of such legitimate expectation
docs not require thii.lH’i“n’lCl]l of the expectation where an
overtiding public interest requires otherwise. In other words
-where a person's legitimate expeclatip_{] is not fulfilled by taking
e ;a piu‘licular_ decision then decision—makcy slmu.lél _jusl‘i'ly the

denial of such expectation by showing some overrating public

intcrest.  Therefore even i.'f substantive prolection of  such
expectation is contemplated that does not grant an absolule right
to a particular person. It simply ensures the circamstances in-
‘ . 3 Wwhich that cxpcclaﬁon may be dcx?.i.-.;.gd,or restricted. A case of
‘ lcgitimate  expectation  would anse when  a body | by
representation or by past practice aroused prccm{i’()n which 1t
‘ o ’ would be within its powers to fulfill. The protection is limited to

“that extent and a judicial review can be within those limits.”

WP (C) Nos. 9478/07, 9525/07, 9546707, 9568/07,
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4], After emphagising that the burden was on the person who l')alécs his
claim on thc doctrine ()[’l(;gitimalc expectation {o satisfy that there has been
a representation or a past practice that h.as given ‘1‘Aisc to such .expectation, 1l
must be shown  that l‘h’c. decision of the authority »\./us‘ “arbitrary,
um‘éusonablc and not takén n public interest™. It was observed: 11 it is a
question of policy, cven by way of change of old policy, the courts cannot
interfere with the decision”. Yiven if the coml'l was sul.i‘sfic.d that a casc ‘(')("
fegitimale expectation was lﬁild@ out, 1t can grémt reliel” only where the
failure to give an opportunity of hearing prior to such .decis.ion has .resullc(,l

in fatfure of justice,
t .

42. In Madras City Win‘e Merchants’ Association v. State of T.N. (1994) 5
SCCV 509 the licence lmldc;rs invoked pasf practice to claim a legitimale
expectation of renewal of bar licences under the Tamil Nadu Prohibition
“Act, 1937 read with the "I“amil Nadu (Vending in Bar) Rules 1992_ Belore
. the bar licencees could apply fb.r rencwal, a policy decision was taken not to
rencw their licences. It was held that even under the carlicr policy! a licence '
undci‘ the Bar Rules was only '(‘01'. a period of one year and renewal was
based on payment of 15% more than the “privilege amount al which the
.;ale of the privilege was confirmed the previous year”. Rencwal (or the
third year was on payment of .10% more than the privilege amount. 1t was
held that “if there is a change in policy or ?n public interest lhg position 1s
altered by a rule or legislation, no question of legitimate expectation would
arise.” It was observed that the expectation l.hlm the licence wo‘1,11d~ be

renewed at best was at best “*a hope””.

WP (C) Nos. 9478/07, 8525/07, 9546/07, 9568/07,
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43 'l"he\le’rw l'egard_ing legitimate expectation was discussed in great detail
thereafter in Punjab Communications v. Um'()n of India (1999) 4 S(,»'(f
%27. The facts were Lhulvthe Asian Development Bank ("ADB™) agreed to
lend to the Government of lndia US $113 millj()n for pr()vidiﬁg digital
wif'clcss telecom facility to 36,000 identified villages in l':?lS.l'Cl“l'l P The
;lpp@llalﬁ and qn(i@her C()m‘pany were short-listed zﬂ'lcr examination ol the
offers of several Indian and 'Il:"orcjgn companics. Towever, a high level

committee thereafter disqualified the appellant (o enable the calling of fresh

tenders on the basis of the analog system. The Union of India took a policy

decision not to avail the ADB loan. The previous tenders were accordingly.

cancelled. The appellant 1nvoked legitimate expectation ol a substantive
nature to urge that that even il the government was funding the project on
its own, the policy could not be changed and the original tender notification

could not be abandoned. Negativing these arguments, it was held that:

“change in policy can defeal a substantive legitimate expectation
il it can be justified on Wednesbury. reasonableness (Associated
Provincial Pictures Houses Ltd. v. Wedneshury Corp [1948] 1
KB 223 CA). We have noticed that in Hindustan 1)(»3\}(-.'/(_)/)/71(%/17-
Corporation case, also it was laid down that the decision maker
has the choice.in tlie balancing of the pros and cons rclevant to
the change in policy. It is, therefore, clear that the choice ol the
‘p()licy is {or the decision-maker \a]id‘n"o:l for the Court, The
legitimate substantive éxpccmti()n merely permils the Court (o

“find out il the change in policy, which is the cause (or defeating

”

the Tegitimate.expectation is irrational or perver§e or one which

no reasonable person could have made™.

44. The above law has been reiterated in a.large number of cases in.
different contexts. The most recent judgment being Jashir Singh Chhabra

WR (C) Nos. 9478/07, 3525/07, 9546/07, 9568/07, i
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v, State of Punjab 2010 (2) SCALE 754, where the plea of lcgil‘jrmﬁo

expectation of being allotted . residential plots” only on the basis of past
practice of the Punjab Small Industries and Fxport Corporation Tid. was

negatived by the Supreme Court.

45. To complele this narration, it must be noticed that-the Ynglish courts
continuc to redraw the contours of the doctrine. Taws 1.J in R (on the

application of Bhatt Murphy (a firm) v. Independent Assessor [2008]

EWCA Civ 755 poimnted out the difficultiés in drawing the line between

substantive legitimate expectation and ordmary judicial review ol a new

"policy. Hc explained that while the latter might:require application ol the

[

.

traditional  Wednesbury standard  of review, substantive  legitimale

M . . { - _‘ O .
expéctation would require a more involved consideration. He observed:
) I

“N seems to me, however, that on the face of it the existence ol a
promisc or practice of present and future substantive policy
serves as a éqmcwluﬂ,ﬁ'agile boundary by which to sct imits 10
substantive legitimate expectations. Once sct in place, every
policy of a public authorit&, not Subjcc{ to a ‘Sljiflllcd terminal date
or ferminating cvent, n'fay no’ doubt be expected 1o continuc in
elfect until rational grounds for its cessation arise. A promisc ol
its continnance, if it poinfs to no [;':\l‘l'itllhll‘"dﬂi’c ‘or future
cvent to mark the end of the policy, represents little more
than this ordinary expectation. And nothing is added by
referring to a practice of the policy in ‘()pcrution over time.”

N (crriphaéis supplicd)

aws 1.1 proceeded to observe:

o

*Authority shows that where a substantive expectation is (o run

the promise or practice which 1s its genests i1s not merely a

WP (C) Nos, 9478/07, 9525/07, 9546/07, 9568/07,
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reflection of the ordinary fact (as I have put it) that a policy with
1'1()1@1'1111’11&1} date or terminating event will continue in effect untii
rational  grounds  for its cessation  arise, I"{athcr it must
constitute a specific undertaking, dirceted at a particular
individual or group, by which .‘ the relevant  poliey's

continuance is assured.” (emphasis supplicd)

46. "The upshot of the above discussion, particularly in the realm of policy

imaking, is that the burden is on the Petitioners who claim legitimate
'] . el

expectation to show that there was a specific representation made that their

licences would be renewed for an indefinite pertod notwithstanding Clause.

17 of the earlier policy as this was the standard practice; that there was 1
legitimate expectation that yhc change in the policy 1'cstricl’i.ng the maximur
peri'od to five years would be only a’[jtcr giving them an opportunity of being
l"ucar(tl.‘_; that the changed policy ‘has frustrated  the substantive, lcg,ilin'n.alc
.exp@(:[;.llmn thus rendering the decision not to renew the licences arbitrary

i N

and unreasonable.

47, This Court finds that the Petitioners have not been able to, in the fvst

place, show that there is any specific rcpfesentmion either to any of them or

“to all of them generally that their licences would stand automatically

renewed year after year by the Respondents. The mere fact that as a matler
ol practice the licences were renewed does not constitute the specilic
representation by the Respondents to each of them that indeed their licences

would be renewed. The rencwal, it must be recalled, was only for a year al a

‘time and was in accordance with the prevailing policy and Clause 17, In

other words, the only ‘representation” or ‘assurance’ to cach ol them was
that at the most the licence would be renewed for one more ycar at the

WP (C) Nos. 9478/07, 9525/07, 9546/07, 9568/07, _
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~ discretion of the Respondent, No challenge was laid to Clause 1 7 of the
SOP date 10" August 2001 which left it to the: discretion ‘0(‘ thc.
Respgndents to renew the licence at the end of a year. The f-c:asons for the
change in lt,hc policy as explained by the l'{esp()hdcnls appcar to this Court
to constitute sufficient justi'l’ivcatim.'n for Su(:h“cl'mngc. The s‘copc ol"j.l.ldicizﬁll _

review of such policy change is indeed limited. Unless it is shown to be not

. -

+informed by any reasonable critcrion or not being in public interest, the

Courl cannot and. should not interfere. Given the fact that the number of
shopping complexes 1s unlikely to increase, and the waiting list of

applicants.is a growing one, the concern of the Respondents that those ex-
wd P .

servicemen waiting in the expectation of allotment of a shop should also be
i

accounted for, cannot be said to be an unrcasonable onc. Both groups o [ex- B
) ) ‘. ' servicemen, 1.¢, the presént allottees and t_hos?g_ awailing allotment are from
O _  the same ‘catchment’. The deménd for shops Iénf cxceeds the supply. There
.- has Lo be a balancing of these two sets of "le;\'\pcctatim'ls’. I the Respondents
[ .-

take a call and decide to change the policy so that the chances of those

3 s

the queue waiting for allotment of shops improves, the Cowrt cannot be -
cxpected to judicially review such policy. As explained Madras City
" Wine Merchants’, no question of legitimate expectation would arise 4t S

there is a change in policy or the position is altered by a rule or fegislation. - . "+ ' o

48. e Petitioners have not questioned the DSC Rules 2006 or the
i Guidclines issued in September 2008. It appears that cach of these

Petitioners has been-a beneficiary of renewal of licence scveral times over.

sach 0l them has been granted renewal for more than three years which s
Han . ) !

the maximum period of licence envisaged under Rule 13 of the DSC Rules.
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It has been made clear in Clause 8 of the September 2008 Guidelines that

the DSC Rules would apply to the shopping complexes covered by 3.42.1

ol SOA 1983, Consequently, even procedurally, none of the Petitioner can

harbour a legitimate expectation of being consulted before a change in the

policy.

49. For the atorementioned reasons, this Court negatives ‘the plea that the

jmpugr]cd_Changed policy as announced by the SOP dated 13" April 2007

frusirates any legitimate expectation, either substantive or procedural, of the ™

Petitioners and is therefore rendered arbitrary or unreasonable.

’
| - . .

Impugned orders neither discriminatory nor arbitrary

5()1 'jl"hc SOA 1983, ‘the DSC Rules 2006 and the Guidelines dale 4™
Scpterr.\bcr 2008 leave no manner of doubt that Regimental shops (unif
shops) are distinct and different lh';m shops ii%'slmpping complexes and both
sels of shops are not governed b‘y‘ the s*‘\Tmcieondi(.i()ns_ The plea of the
’]"c_til.io‘ners that LhuL Is any discrin‘linatimw‘on this score docs not merit
acceptance. The classification qf such -shops into two distinct categorics
appears o be based on rational criteria. subserving di[ﬁ["c,l"cnl, objccts.
Regimental shops are essentially for providing daily needs of troops.
Shopping complexes serve the civilian |)()])L[-};lli()l1 as well. The fact that the

NSC Rules 2006 provide a 40% quota for civilians in shopping complexes

© (Rule 12), which Rule has not been challenged, is a pointer 1o the fact that

the shops 1 shopping  complexes are not meant exclusively for ex-

scrvicemen. The 60% quota for the ex-servicemen is indeed a welfarc

.
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measure and therefore, there cannot be any vested right of being allotted
such shops. The fact that civilians have been allotted some of the shops is

therefore consistent with the above provision in the NDSC Rules 2006. The
contention of the Petitioners that any shortage in the shops available for

allotment to ex-servicemen can be made up by asking the civilians o vacate

the shops allotted to them is thercfore misconceived.

v

S1. This Court is unable 1o find the decision of*(he Respondents to restrict

the licence period-in respect of shops in shopping complexes to five yearg

with the opportunity of again applying aftér a break ol three years to be

- either discriminatory or arbitrary. Also, any picjudice that may be caused to -

the Petitioncers in whose cases the licences were renewed prior Lo the changd
in the policy has been neutralized by the fact that they have continued in
possession for nearly three years thereafler (amounting o more than (wo
renewals) under the interim orders of this Court. As regards those
Petitioners seeking transfer of the existing licence m their capacity as
widows ol ex-scrvicemen, they would be poverned by Rule 7 of the DSC
‘ » r ‘ :
Rudes 2006 and n any event, they too have-continucd 1o be in the premises

(ar beyond the period of licence under the interim orders of this Court.

52. Before concluding this portion of the judgment, this Court would like (o
observe that there are at present at least five documénts that povern the

licence granted to the allottee of a shop in a shopping complex. First we

have the SOA 1983, para 3.42.1 of which describes what a shopping

complex is. Then there is the licence decd itsell which scts out some of the

i
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applicable terms and conditions. Then there are the DSC Rules 2006. There
the ]igc-;n_ge, Then we have the ‘Guidelines’ (_’)'1'4”'x September 2008, Clause 8
of which in fact states that the DSC rules 2006 will apply to shopping

_ . gon’fplcxcs povcre_d by péfa 342 1. 0f the SOA 1983, lastly, the SOPs

" which are issued from time to time. In facl it is the SOP dated 13" April

a0 and renewal of licences there is some inconsistency in these live documents
which require to be reconciled by the Respondents. Although the Petitioners

have themselves not raised any objection on this score, this Court finds that

o any inconsistency B@lwecn the 'DS/(? rules 2()()6 and '1he SOP s not 1o the
advantage of any of vthé Petitioners hcrc"raé cgch of them has alrcavd_v
overstayed théir respective periods of liccn@ by muany ycars. Nevertheless,

' : r; it is imperative for ll}c Respondents to reconcile these different documents

and bring out a uniform set of’ Rules.

Extension of time to vacate the shops

53, The further aspect to be considered 1s of the hardship faccd by these

Petitioners by relatively sudden change of policy. Considering that many of’
" the Petitioners have been getting their licences. rencwed for the past scveral

oo 0 oyears, the announcement made in June 2007 of a policy made effective 30"

“April 2007, stating that there would be no renewal beyond live years must
have indeed come as an unpleasant surprise. The nature of retail trade is
» . o such that most shop keepers have to buy stock on credit and arc under
constant pressure as to liquidity. Unless sutficient time is given (or vacating
the sh

ops, it will undoubtedly cause scvere prejudice. It is understandable

that finding alternative commercial space to run a shop may ncither be casy
WP (C) Nos, 8478/07, 9525/07, 9546/07, 9568/07,
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nor aftfordable in the cases of the Petitioners before the Court. However,

given the number of years they have enjoyed the benefit, the need 1o give

the others n the queue a similar opportunity would outweigh such hardship.

Having said that, with a change in policy having been made alter ncarly six
B ) g 2 3

- years, a time period of thirty days to vacate the premises cannot be said to

-be a reasonable onc:

- . 54: Under Rule 3(a) of the DSC Rules 20006, the existing alloltees were

allowed to continue till the expiry of their licence period and such of those

in unauthorized occupation of the shops. 1.¢., where the period of licence
has expired, would be given six months time to vacate in terms of Rule 3(c)

~ failing which the Estate Officer would initiate action to -cvict them in -

zwcordmﬂcg with law. The mi.nim\.m'l time to vacate the shops in qucstior‘n'
‘ - ;-' having been set out in Rule 3(a) itself ought to be six months and - therefore
V the impugned notices giving the Petitioners’ thirty” days™ time for the

T ' purpose were contrary o the above pmvisign m the DSC Rules 2()()6.

| l‘-‘l()wever, as a result of the interim (n'ders‘lhe Petitioners have (:0nlim;1(;d

well beyond the six months” period.

55. In the peculiar facts aﬁd circun'lstanc.es,0_:[' the casc, as far as the
Petitioners before the Court are concerned, l‘ﬁiS«C_o‘url‘ 18 of the view (hat a
- further period of six months must be given I(V) each of them (o vacate the
» shops under their bccupalion. This would :not nclude  such nf’. those
‘ Petitioners whicﬁ have vacal’ed the shops during the pendency o'f lhc‘prescm.

Case.
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56. It is accordingly directed that each of these Petitioners, except those

~who have already vacated the shops allotted to them, shall be given six

months’ time to vacate the shops in their respective occupation. In other

words, they should hand over the shops on or before 15" January 2011,

This would be further subject to cach of them filing an alfidavit before this

Court undertaking that: (1) they will hand over vacant and peaccetul

possession of the shop(s) in their occupation on or before 15" January 2011

(11) that they will pr()mp}lly pay the licence .l'ee as and when it talls due, (iii)
"dﬂ(.i further l.:hey‘will not sublet the premiséé or mduct any other person or
entity into the shop(s) infheir occupation. 1t is made clear that this
undertaking should be filed within ten days ('roam today, 1(, on or before
.21“ July 2010, -failing which it Would "bé Opén to the Respondents to
forthwith initiate proceedings under the pp Acl for cviction ol the
l’cl.ii‘.ig;)x‘lgg';.; Where such proceedings have already been initiated and such ol
| \ : . : .

thosér T’@_titioncrs file the above undertaking within the timt‘. granted by the
~Court, the PP Act proceedings would remain stayed Gl 15" ,I'an.'miry 2011 or
upon the Petitioners violating any of the terms of the 1.md(-:rlak‘ing. bl‘l I8
‘ needless to say that where the l';cl'iti(mcrs alier giving the un(lcrl;.lking; 10
"l.his Court, violate any of the terms ()i"th,e undertaking, l’hcy will be liable to
| be proceeded with forthwith both for contelﬁ_pt_ of court and proceedings

under the PP Act.

57. [t is made clear that the directions i.‘\:‘suc'd by the (foﬁrl gramiljg time 1o 3
the l"cliljigmcrs to vacate the shops under théir <iccu_palion 15 Iimited only to
the Petitioners before the Court who have not vacated the premises and is
not to be lrcal.cd as a precedent for any other allottee. The allotments made
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-oof shops in shopping complexes hereafter would strictly be in accordance

with the DSC Rules 2006 and the other relevant instruments which have

been referred to earlier, as amended from time o time.
. |
|
. . ' . - .
58. For all the above mentioned reasons and subject to the dircctions issucd,
. . \.
the writ petitions are dismissed. The interim orders stand vacated and the

pending applications stand disposed of. ‘

|
!
!
| : S MURALIDHAR, J
CJULY 12,2010 | L
ko ' |
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