#  |N THE HIGH COURT OF DELHI AT NEW DELHI

+ ARB.A. 9/2008
MATIONAL HIGHWAYS AUTHORITY OF INDIA .. Appellant

Through:  Mr. Sandeep Sethi, Sr. Adv. with Ms,
Padma Priya, Advocate :

Varsus

PRAKASH-ATLANTA (JOINT VENTURE) ... Respondent
Through:  Mr. Sandeep Sharma, Advocate

+ ARB.A. 18/2008

o M/S PRAKASH ATLANTA v .. Appellant .
, Through:  Mr, Sandeep Sharma, Advocate
_ VEersus

::’

NATIONAL HIGHWAYS AUTHORITY OF INDIA ..... Respondent
Through: Mr. Sandeep Sethi, Sr. Adv. with Ms.
Padma Priya, Advocate
CORAM:
HON'BLE MR. JUSTICE VIPIN SANGHI
ORDER
% 04.10.2010
1. These two appeals have been preferred under Section 37 of the

A

Arbitration and Conciliation Act, 1996 to impugn the interim erder passed by
1:'he arbitral tribunal on 16.06.2008. The first appeal has been preferred by
%HAI against the contractor, Prakash -Atlanta(]Vv), wheréby the NHAI
impugns the entire order. The second appeal has been preferred by the
Contractor, Prakash Atlanta |V against NHAI challenging the impugned order

partially insofar as the arbitral tribunal has not directed payment of the

I 1 4 -

Slgnaturéfli[ Verified
Digitally Sigried By:AJIULY A
Certify that the digitgTile and
physical file hav compared and
the digital datai er the physical
file and no page iSThissing.

. .|"\.




amount of Rs.28,84,43,061/- to the contractor, but has directed that the said
amount be kept in a fixed deposit by the NHAI, For the sake of clanty, the
NHAl is referred to as the appellant and the Contractor Prakash-Atlanta(]V) is

referred to as the respondent.

2. The appellant awarded the contract for construction of segment of
Lucknow Bypass connecting NH-25 and NH-28 via NH-56 passing through
Lucknow City in the State of Uttar Pradesh (Contract Package Mo.EW-15/UP)
to the respondent, The contractual work was not completed within the
~ contractual period of 30 months. The respnndenu’r_nntracmr terminated the
‘-cnntrac’r on 14.03.2008 alleging various breaches by the appellant NHAL
".'Ereafter, the contract was also terminated by the appellant NHAI vide
notice dated 24.03.2008. Various bank guarantees given by the respondent
tontractor amounting to Rs.28,84,43,061/- towards performance guarantee

;_a'hd towards security for advances given to the contractor were also invoked

by the NHAI

?E _ The respondent filed a petition under section 9 of the Act before this
Court being OMP No.181/2008 to restrain the encashment of the said bank
quarantees. However, before the matter was taken up by the court for
rnsideratmn. it appears that the bank guarantees had alreaflj'_..r been

: la_rucashed and monies thereunder received by appellant MHAI

a4, On 30.04.2008, the Court took up OMP No.181/2008. The statement

_x_;;:’xthe appellant herein that all bank guarantees have been encashed was
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recorded by the court in its order. The Court took note of the fact that the
arbitration agreement between the parties had been invoked and that the
respondent contractor had sought recovery of the amount recovered by NHAI
.nder the said bank guarantees on the ground that the invocation of the
.ﬁank guarantees was illegal. The Court disposed of petition under section 9
of the Act with a direction that the appellant NHAI shall keep the funds
svailable with them till further orders are passed by the arbitral tribunal,
which was expected to be constituted shortly. The Court permitted the

parties to file an application before the arbitral tribunal in this respect.

[F
*~ 5. So far as the eguipments and machineries etc. of the

raspondent/contractor are concerned, the same were sought to be taken
pessession of by the NHAI by invoking clause 61,1 of the agreement, which

i=ads as under:

“61.1 All materials on the Site, Plant, Equipment, Temparary
Works and Works are deemed to be the property of the
Employer if the contract is terminated because of a
contractor’'s default”.

a. In this background, the respondent/contractor filed an application
. ﬁ_@l‘nr& the arbitral tribunal under section 17 of the Act to seek two reliefs,
namely, (i} for refund of the encashed bank guarantee amount realized by

the appellant NHAI amounting to Rs.28,84,43,061/-; and (i) for release of

materials, plant, materials and equipments, temporary works etc. lying at

the site, seized by the appellant NHAI,




?.. By the impugned order, the arbitral tribunal has firstly directed the '
:?"JHAJ to place an amount of Rs.28,84,43,061/- in a fixed de'pusit account with
the State Bank of India for such duration as it may consider most beneficial,
to be renewed from time to time until final orders are passed by the arhitral
tribunal. It was directed that this direction be complied with before
21.06.2008. On the second asSpect, the tribunal has directed the appellant
MHAI to return all the equipments, materials etc. to the respondent

‘Contractor within 15 days after preparation of joint inventory.

3 As aforesaid, the appellant/NHAI is aggrieved by both the directions

'_,,J'_i‘jésued by the arbitral - tribunal, whereas the grievance of the

éespnndentfcnntractur Is that the amounts which have been directed to be _
pi_af_:éd in a fixed deposit should, instead, have been released to the

respondent/contractor.

9 The submission of Mr. Sandeep Sethi, learned senior counsel
éi.apeaﬁng for the petitioner is that the impugned order is illegal and not
juﬁt_iﬂed. He submits that the arbitral tribunal has not given any basis for the
ﬁirgectiun issued to the appellant NHAI to keep the aforesaid amount in a
‘i:il}l_i.El_Zi deposit with the State Bank of India. The arbitral tribunal has neither

« ronsidered the prima facie case nor given any reasons as to why the monies
“
'

ying with the NHAI amounting to Rs.28,84,43,061/- were required to be
placed in a separate account with the State Bank of India. He submits that

the NHAI is a statutory corporation carrying out the task of laying national
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nighways throughout the country. The corporation has been set up by

Union of India. It is not the arbitral tribunal has expressed any doubt with

regard to the liquidity position of the appellant/NHAL

10. Mr. Sethi further submits that since one of the s_ubstant'we claims of .

the respondent before the arbitral tribunal is to seek reful_"ld of the money

caceived under the said guarantees, without adjudication of the issue as to
.i-.-he'ther the encashment of the bank guarantees were legal and justified, the
arhitral tribunal could not have directed the appellant to place the aforesaid

L .amnuntﬁ in a fixed deposit with State Bank of India.

]

&

k.--f:l.'l. 5:::. far as the second issue is concerned, Mr. Sethi has placed strong
‘:!;-:.iance on the decision of the Supreme Court in the case of K.P.M Builders
Pvt Ltd., v. NHAI & Anr. in Civil Appeal Nos.3300-3301 of 2008 decided on
25.02.2010. He submits tha.t merely because the respondent/contractor had
,:i:h_-.sl.ued the notice of termination prior to that issued by appellant NHAI, the
r.i.ght of the NHAI under clause 61.1 of the agreement cannot be denied, as it

_:'é;-'ithe case of the NMHAI that it is respondent/contractor who is in default.

ety 12 In response, Mr. Sandeep Sharma, learned counsel for the
respondent ;ubmits that the order directing the deposit the amount of
R;':._EB,B-‘l.-‘lE,ﬂﬁlf- in a fixed deposit with the State Bank of India has been
P‘a;sed following the order dated 30.04.2008 passed by this Court in OMP
_’[ﬁ_hh___._lBleDDE- He submits that, in fact, the arbitral tribunal should have

EIET_ECtE!d the refund of the said amount to the respondent/contractor.
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13. Mr. Sharrna 5ubm|1:5 that the respundentfcuntractnr had been able to ;
establish a very strong prima facie case before the arbitral tribunal, wmch
_ied to the passing of the said order. Mr. Sharma submits that though the
‘contract was awarded :::;n 27.07.2001 and the works had to be completed
;{rithin a period of 30 rﬁnnths. the works under the contract continued and

the respondent terminated the contract on 14.03.2008. He submits that

*rhr::ugh the value of the work awarded to the respnndent.rcuntra-:mr was to
the tune of Rs.158 crores, even aﬂ:Er payment of Rs, 170 crores, the works
c_nuld not be completed as there had been large scale variation in quantities

injréspect of 95% of the items in the BOQ. He submits that even according |

*o'the NHAI's own Consultant, the cost of the work had gone up to Rs.220 ;

3EIFE5. ) .

‘_-14'4- _ Mr. Sharma submits that after considering these aspects, the arbitral |
'trl.bunai had directed that the MHAI shnuid preserve the amount realized
.fmrn the respondent/contractor in a fixed deposit w&th the State Bank I:rf
|In|:i|a so that the respondent is able tr:: recover the said amount, along w:th

interest, if eventually the claim of the respondent is allowed by the arbitrai

i )
tribunal.

6_5_. So far as the second aspect is concerned, Mr. Sharma submits that
- ghg order made by the arbitral tribunal direct.lng the return of the

gghipmerﬂ'j and materials etc. does not survive in view of the subsequent

I.:'_r_mr.ar passed by the arbitral tribunal on 28.12.2009. He subrits that the
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arbitral tribunal has in fact appointed a valuer to assess the value of the ( :

y the appellant/N HAL.

sguipment etc. so that the same could be disposed of b

e submits that the arbitral tribunal is rignt in its conclusion that the

contract which had been terminated by the respondent/contractor on
if’ 03.2008 mum possibly not have been once again tqrminated by the
appellant NHAI vide notice dated 24.03.2008. He submits that clause 61.1

could be invoked only when the contract is terminated by NHAI because of
the contractors default, As that eventually did not arise, clause 61.1 could

not be resorted to by the appellant/NHAL

K_}ﬁ', Having heard learned counsels for the parties, with due respect to
‘e arbitral tribunal, | am of the view that the interim order cannot be

sustained and deserves to be set aside in its entirety.

17, A perusal of the impugned ﬁrder shows that the same has been
passed in its second hearing held by the arbitral tribunal. The arbitral
_I:ritrunal has only recorded that it has heard the counsels for the parties at

same length. Even according to the arbitral tribunal, it has not gone into

- rnatters of dispute and differences which are the subject matter of reference
' .{}Efﬂl‘E it, by observing that |t may prejudice the case of the parties before it.
g The tribunal has not even indicated that it had found a strong prima facie
‘vcase in favour of the respondent, as contended by the respondent.

In any

event, no reasons have been indicated for the so-called prima facie view, as

‘iaimed by the respondent.
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18 Even if it were to be assumed that the respondent/contractor had, in

’r'é-:t, made out & strong prima facie case before the arbitral tribunal, tha_'t oy
ité;elf could not have been a valid ground to require the appellant/MHAL Lo
lmep the amount of Rs.28,84,43,061/- in a fixed deposit with State Bank of
‘ndia. The order of this court in OMP No.181/2008 was already In force. The
said order required the NHAlappellant to keep the funds available. The said
arder obviously did not mean that the appellant was required to keep the
amount in a fixed deposit. It only meant that if and when the arbitral

tribunal makes an executable award to  pay the amount to the

'.Ff.j:.;pﬂﬂdEHth:}ﬂtractGL the respondent/contractor should be able to recover
AV

;i'.?‘lE.'.SEII‘I‘IE.
*
19. ©  The order requiring the depeosit of the aforesaid amount in a fixed

'd.e.pc':sit could possibly have been made by the arbitral tribunal, only after
@;arding <atisfaction to the effect that the amount, if not so preserved, may
m, taken away and that the respondent/contractor may not be able to
Ir-;;:cwer the amount and execute the award that may eventually be pa;c.sed in

its favour by the arbitral tribunal for the said amount.

?U From the impugned order, it appears that the arbitral tribunal has
ﬁﬁﬂt even addressed itself to that issue, The credibility and solvency of the
f“-.'?i_p_r?ellanthHAI has not been doubted. It is a statutory corporation

::;f:_%lilf'nﬁtituted by the Central Government. This being the position, there was

nc. justification to require the said amount of Rs.28,84,43,061/- being placed




in a fixed deposit with State Bank of India. The amount in question is not a

small amount, and there was no justification in disabling the appellant from
using the said amount to carry out its operations. Eventually, if arbitral
tribunal finds in favour of the respondent/contractor, it can certainly make an

award for refund of the said amount along with interest at an appropriate

rate. The reasoning given by the tribunal that the amount recovered by the
appellant by encashment may merge with other monies if not retained in a
fixed deposit and would loose its identity, with due respect, does not at all .
'é;ipeal to me. The monies having come into the coffers of the appellant
HHAl have already merged with the monies lying in its account. The colour
of the monies held by the appellant NHAI is the same, whether it is the one
*eceiued by encashment of the bank guarantees furnished by the
respondent, or in any other way. There is no rationale in keeping those very
m.ﬂniES. which have been received on encashment of the bank guarantees of

Fhe respondent, separately to meet the possible claim of the respondent.,

21. 5o far as the second aspect is concerned, there again | find that the
impugned award is fallacious and cannot be sustained. Merely because the
!:ll_:utice ~of termination was fE];St issued by the respondent/contractor on
14.03.2008, followed by the termination notice issued by the appellant/NHAI
"-JE,!_'I.FEQ.DEEDDE, in my view, that would not take away the right of the

‘< appellant/NHAI to invoke clause 61.1 of the agreement between the parties,

Clause 61.1 can be invoked when : (i) the contract is terminated, and (ii)

according to the NHAI, the contractor is in default.




1
22, The contractor, who may be in default cannot, by merely sending a -
notice of termination before it Eeing sent by the NHAL avold the
consequences which flow from clause 61.1 of the contract between the
parties. If the interpretation adopted Dy the arbitral tribunal were to be
accepted, it would lead to an absurd situation. Even in cases where the
contractar is, in fact, in default he would be able to avoid the consequences
provided for in clause 61.1 by sending a notice of termination of the cnntra.l:t

before such a notice is issued by the NHAL

{» 23 The submission of Mr: Sharma that the impugned order insofar as it
! .'_,-'. N -

‘gﬁirects that the return of the equipment, materials etc. does not survive on

@-count of the passing of the order dated 28.12.2009 does not appear to be

correct. The order dated 28.12.2009 itself records that by the time the said

-:._r_der came to be passed, the impugned order had been stayed by this court

e

in these very proceedings. The order dated 28.12.2009, therefore, proceeded
:-:iﬁ_-that basis. However, if the impugned order insofar as the second aspect

i5'not appropriately dealt with, and the order in respect thereof is sustained,

:rh'_e rights of the respondent to seek return of the equipment, plant etc.

would certainly revive.

"4 Since | have found merit in the appeal preferred by the appellant

Mh}ﬁ.l, the conseguence is that the appeal filed by the respondent contractor

must fail. The grievance of the respondent is that the arbitral tribunal should

Fus 4

Ilﬂ._ga:re released the amount of Rs. 28,84,43,061/- to the respondent is wholly




unfounded. Unless the arbitral tribunal has adjudicated the ﬁispi.ltes

between the parties finally, the said relief possibly could not have been

grant@d by way of an interim order. For the aforesaid reasons, | allow this

appeal preferred by th'é appellant NHAI and set aside the impugned order j
passed ﬁy the arbitral tribunal dated 16.06.2008. The appeal preferred by
the respondent contractor is dismissed being devoid of any merit.  Any 2
observation made herein shall not come in the way of the arbitral tribunal in
pas.sing the final award. The appell_ant shall be entitled to costs quantified )
at Rs.30,000/-. . :
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- : VIPIN SANGHI, J
OCTOBER 04, 2010 '
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