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Present - MroAokar Millal, Advocale lor Lhe appellant.
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Counsel [or Lhe appellant has not pressed this applhication.

Msmissed a5 wilhdraw.

e BEA No, 1322010 and C.M ADRLT 18392010 (1or stay)

L. Copy of the legal notice sent by the plaintift to the defendant
in terms of the last order has been placed on record. Howoewver, Lhe
evidence of TW-1 in spite of dircctions has nol been filed, Service
report of Lhe respondent is that he has relused service.

o O Lie last date ie. 972010 the operalion of the impugned

judoment and decree daled 1022010 and impugned judgment and

docree dated 20.5.2010 had been staved oaly Ll today as the
counsel lor tne appellant had pointed oul an urgeney thal Lhe
cxccution petition had been fixed for the said dale.

3. Arguments have been heoard on Lhe maintainability of the
presenl.  petition, The appellanl  belore  this court is  the
lenantidefendant.  Plaintiff Phoo! Singh had filed & suil Tor
nassession and recovery ol arrears ol rent amounting o Rs.BLO0,-
m orespect ol suil property Le, property noC-212, Gali nols,

Chauhan Bangar, Drahampuri Hoad, Delhi-ha. TL was slated to be
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e anceslral property of the plainlifl. Defendant was a lenanl in
respect ol Lbwao g halls on the ground floor at 5 monthly rent ol
15 5000- In para 4 of the plaint it has been stated that prior to
1122005 the defendant had paid rent through an account payee
chegque dated 182005 for & sum of Hs 50004 another chegue
dated 13.6.2005 lor a sum of Rs5000/ and third chegque dated
ATT2000 for anolther sum of Be9600/-  Legal notice dated
12.8.2000 had been served upon the defondants asking him to pay
the arrears of ront at the rale of Ref/000/- per month., In the
written statement Lthe defondant hod denied Lhal the rate of rent
wing Rs o000~ per month. His contention was that Lhe suil property
wias rented oul al a monthly rental of Bs 2400/ He had also
denied the receipl of the legal notice dated 1982006, A
preliminary ohjection had been taken that since Lhe renl is helow
Bs 3500/ per month the suit lor possession is not maintainable and
the provisions of the Delhi Rent Control Acl are aliracted.

4. Un the pleadings of Lhe parties three issues had been lramed
by the Lrial judge, They read as follows:

11 Whether the plaintiif is enlitled te 2 decree of
possesElen, 8 prayed tor? OFP

(i) Whether the plaintift is entilled Lo arredrs of rent if so
nLowhil rale and for what perind? OPP

(il Whelher ke present suit is net mainlalnable noviow

of the provisions ol DRC Act, az alloged? QOPD
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A Dnus Lo discharge issue no.d was on delendant, Contention
ol Lhe delendant was that the renl ol Lhe tenanted premises was
Fs 24004~ per month, Plaintill had averred that the rent was
155000/ per month. Three witnesses had been examined by the
plamtiff; on behall of the defendant ooly one witnesses ie
delendant himself had come into the witness box; testimony ol all
the wilnesses had boen apprecialed in delail by the trial judge.
PW-1 was Lhe plaintiff himself. [le bhad reilerated the averments
made in the plaint It was an admilled case between the parties
that there was no rent agrocment between Lhe partics and no rent
receipt had ever been issued to the defendanl by the landlord, In
his cross-cxaminalion PW-1 has stated that delendant used to pay
rent somaetimes [or Lwo monfhs and sometimes [or three months,
somelimes by cash and somelimes by chegue,  The sum of
Bs 600/ received vide cheque dated 3001712005 was ront for two
months as Rs.400/ had already been laken: Turther that he is
Witerate. PW-3 was Lhe son of PW-1 and his deposition was also by
and large o the same ellecl. PW-2 was another tepanl in the
aijoining suit properly which was also owned by the plaintiff in his
cross-examination PW-2 has calegorically stated that Lhe delendant
had paid ReBO00M in cash on 4.9.2000 in his presence which was
the rent lor Lhe month of August. DW-1 has admitled the tenancy;

he has stated Lhal he does not remember Lhe exacl date when he
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had made Lhe last payment of rent, e has admitted that on earlier
accasions also he had giver many chegues of Rs. 5000/ he has no
cdocument to show thiot he was payving rent at the rate ol Bs 2400/
por month; further he has not reflected this Rs. 2400/ in his income
tax or sales tax return, DW-1 has further admilled Lhal the
acknowledgment card Bx.PW-1/5 bears the signalures ol his
employen Igbal,  PW-1/53 was the acknowledgement card ol the
liral notice which had been served upon the defendont. This
admission of DW-1 in his cross-cxamination tarnishes the
creditiliby of the wilvess who bad all-aleng laken a sland was Lthal
he had ol received Lhe legal nolice. Trial judge hod weighed the
prapability of the evidence adduced hefore the court: thoro was
admittedly no deocwnentary covidence: reliance hod been placed
upon the oral versions of the witnesses,  lhe trial judge had also
Lawen adinal nobice of Phe faet that PW 2 was s temant of one shop
ol a renlal ol B3 30005~ whereas Lhe delendanl was in occupalion ol
two halls: as such the rental for two holls ot the rate of Rs 30004-
per monll appeared Lo be probable keeping in view Lhe realal lor
omier shop in e adjmming ares which was admittedly Re 3000/
St of e plaiehilf had aecordingly been decreed, These findings
el the trial judyges had been endorsed by the birst appellate coart on
2520

b. The counsel loe the zppellant bas arged that the findings o
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Lhe courts below are erronenas,

Lhe cuestions ol law as formulated in the memo ol appeal

are contained in page 2 of the appeal. 1L is submitted Lhat the
hurden of proof was upon Lhe plaintiff (o estaplish s case Lthal the
renlal was Hs.o0004- per month which Lthe courts below had nal
appreciated in lhe comrect perspective and had erroncously caste
the burden upon the defendant, Uhese Oodings wore peryorse.
a8, The submissions advanced by the learmed counsel lor lhe
apoellant have beon nolec.
L. Seputiny of the record does not supporl Lhese submissions, A
preliminary ohjection had been taken by lhe defondanl in s
written statement that the suil i3 not mainlainable in view of the
ber of the Telhi Rent Conlrol Act and Lhe rental ol Lhe property
Being Ry 24004 por month: the jursdiction of the civil court was
nusled. Omn this preliminary objeciion issue no, 3 had been omoed
which had cast the burden ol proving Lhis issue on Lhe defondan
and tighlly 5o burden of proof of the [rst twio issues which relaled
b Lie right of the plaintiff to claim possession of the st property
with arrears ol reat and period wherefrom were to be discharged
av the plaintiff which he hod discharged,  Lhis is clear from the
disrussion aforennted and the perusal of the judgments of both Lhe
lacl linding courls below.

14, Counsel lor the appellant has placed relianre upon a
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judgment reported i 1972 BLR (N1 215 A& Jery vs, I:“l.-“'H—»-ff;: E‘?PHG"
tn support his submission that the burden of prool L discharge
issue no.3 had wrongly been put upon the plamtill. This judgmenl,
docs not in any manner help the appellant.  In this case noa
eviction pelilion under Seclion 14 1) (&) ol the Delhn Real Control
Act the contenton nf Lhe landlord was Lhat the rate ol rent wis
Hs. W0 whereas tenanl has contended that it is Red 12, Rent
Controller had fixed a inlerim rent at Rs.73/- which had been
upheld in appeal, Application under Order 14 [hale 5 ol the Code
snd under Bule 23 ol the Hent Control Rules had been filed which
had been rejecled; Rent Tribunal had endorsed the finding of the
Bent Comtroller; writ petilion under Article 227 of the Constitution
had heen preferred. The Uigh Courl had held that a litigont who
approaches the Courl lor relief has to prove his casc; Lhis
proposilion is not in dispute; the plaintiff had proved his claim
belore the ‘Imial Court: both the concurrent findings of fact given
by the courls below did nol call for any iolerference. This court
sitling in second appeal canmot re-apprecinte the evidence or make
a roving o fact findimg enquiry. '1his 15 beyond the parameters ax
contained in Sceton 100 of the Code.

11, At this stage, learned counse! lor the petilioner states Lhal he
may be granted six months time Lo vacate the property. He has

placed reliance upon judgment of Lhe Supreme Courl repartid in
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Special Leave to Appesl (Civil) Neo 152012010 Punfab Nalwnad
Hank vs, Nirmal Siogh where on an underiaking furnished by the
petitioner Lherein the courl had extended lime for vacation of the
property by a period of 1 Y. years. The petifioner beforn Lhe
Supreme Courl was the Punjab Mational Dans,

17 Submission of Lhe counsel (or the petilioner that Lhis was an
order which was passed ox-parle is not borne out from the recond
file. Tven otherwise facts ol each vase arc distinct and Lhe arder
placed before This court does not decipher or depict the lacts,

19 Mo inlerfercncs is called for in the lndings ol the courts
below, No gquestion of low, mueh less any substanlial question of

law, has arisen, Appeal is dismissed,

14, File be consigned o record room.

INDERMELT KALR, ].

JULY 13, 2010
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