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*IN THE HIGH COURT OF DELHI AT NEW DELHI

. P.L. KAUL

UOI AND ANR.

 CORAM:
' HON'BLE MS. JUSTICE GITA MITTAL

Writ Petition (Civil) No. 8641/2009 ‘ / o
and CM No. 5796/2009

Date of decision : November 30, 2010

, ... Petitioner
Through: Mr. Samrat K. Nigam, Advocate

VERSUS

....Respondents
Through: Mr. R. V. Sinha with Mr. A.S. Singh,
Advocates.

1. Whether reporters of local papers may be allowed to see the
Judgment?

2. To be referred to the Reporter or not?

3. Whether the judgment should be reported in the
Digest?

GITA MITTAL, |

For orders see W.P.(C) No. 15239/2004.

JUDGE

November 30, 2010

kr

Certify that the digitg@file and
physical file hav
thedigital datai er the physical
file and no page iSThissing.

Signature o; Verified
Digitally Sigrﬁéyl:‘A ULYA
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#IN THE HIGH COURT OF DELHI AT NEW DELHI /

£ W.P.(C) Ne.15239/2004 & CM No. 11011/2004

Date of decision: N@v&mberj@, 2010

P.K. KOUL : ' ' . Petitioner _
' B Through: Mr. B L. Wah Advocate
VERSUS
ESTATE OFFICER AND ANR. ....Respondent‘s

Through: Mr. Jatan Singh with Mr.
Abhishek Aggarwal and Ms. Megha
Bharala Advocates

AND

(2) Wul Petltwn (C]mﬂl) No. 15241:@/2@@4
andi CM No. 11013/2004

T.K. OGRA S . Petitioner
' ' Through: Mr. B. L. Wah Advocate

VERSUS
ESTATE OFFICER AND ANR.
...Respondents - .
Through: . Mr: Jatan Singh with Mr.

Abhishek Aggarwal and Ms. Megha
Bharara, Advocates.

AND

) - (3) Writ Petition (Civil) No. 15245/04
and CM No. 11@26/2@@41—

A.K. MUKOO ' : Peti‘tioher -

" Through:  Mr. B.L. Wali, Advocate
VERSUS
ESTATE OFFICER AND ORS. | ....Respondents

Through: Mr. Jatan Singh with Mr.
Abhishek Aggarwal and Ms. Megha
Bharara, Advocates.
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AND

(4) Writ Petition (Civil) No. 15246/2@@4 - ) '7/
and CM No. 11029/2004 .

M.L.DULLU | ... Petitioner
- ‘ Through:  Mr. B.L. Wali, Advocate

VERSUS
ESTATE OFFICER AND ANR : ..Respondents .
Through: Mr. Jatan Slngh with Mr.
Abhishek Aggarwal and Ms. Megha
Bharara, Advocates. .

AND

(5) Writ Petition (Civil) No. 862/2004
and CM No. 736/2006

" AK. TRISAL | ' . Petitioner

Through: Mr. ManOJ V. Geor ge,
Advo_cate_
- VERSUS
ESTATE OFFICER AND ANR. l...Responden'ts ,

Through: Mr. Jatan Singh with Mr.
Abhishek Aggarwal and Ms. Megha ‘
Bharara, Advocates.

AND

(6) Writ Petition (Civil) No. 15241/2004
and CM No. 11016/2004

'T.S. BALI ‘ ’ . . Petitioner

Through: Mr. B. L. Wah Advocate
VERSUS
ESTATE OFFICER AND ANR. . ....Respondents.

Through: Mr. Jatan Singh with Mr.
Abhishek Aggarwal and Ms. Megha
Bharara, Advocates.

AND

(7) Writ Petition (Civil) No. 15264/2004
and CM No. 11044/2004

P.N. KACHROO =~ . ... Petitioner
- Through: Mr. B. L. Wali, Advocate
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VERSUS - )7 |

ESTATE OFFICER AND ANR. o -....Respondents
Through: Mr. Jatan Singh with Mr.

Abhishek Aggarwal and Ms. Megha
Bharara, Advocates.

i

AND

(8) Writ Petition (Civﬂ) No. 15279/2004
- and CM No. 11050/2004

- C.L.MISRI : A . Petitioner
' Through: Mr. B L. Wah Advocate
' VERSUS |
ESTATE OF FICER AND ANR. : ....Respondents

’ o Through Mr. Jatan Singh with Mr.
- ' ' ' : " Abhishek Aggarwal and Ms. Megha
i _ ' : Bharara, Advocates. -
AND

(9) Writ Petition (Civil) No. 15698/2004
and CM No. 11044/2004

- PHOOLA RAINA _ ... Petitioner

(Wife of late Sh.T.N.Raina) Through: Mr. B. L. Wali,
_ Advocate
VERSUS
ESTATE OFFICER AND ANR. ....Respondents

_ Through: Mr. Jatan Singh with Mr.
- , S Abhishek Aggarwal and Ms. Megha
Bharara, Adyvocates.
AND

(10) Writ Petition (Civil) No. 1779/2004
anedl CM No. 1557/2@@6

_TEJ KISHAN » . ... Petitioner
Through: Mr. Samrat K. Nigam, Advocate
 VERSUS

UOI & ANR. | : ....Respondents
- Through: Mr. Ravinder Agarwal, Advocate
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AND

(11) Writ Petition (Civil) No. 2641/2006
& CM NO. 2379/2006 '

S.N.BHAT - ... Petitioner
' Through: Mr. Manoj V. George, Advocate.’
VERSUS |
UOI AND ANR. | ....Respondents

Through: Mr. Jatan Singh with Mr. Abhishek
Aggarwal and Ms. Megha Bharara, Advocates.

AND

(]LZ) Writ Petntwn (Civil) No. 5681/2007
and CM No. 10547/2007

M.K. TIKOO . ' ... Petitioner
- Through: - Mr. R.X. Handoo with Mr.
Yoginder Handoo and Mr. Manish Shukla &
Mr. Atul Sharma, Advocates

- VERSUS
UOI AND ANR. o - ' ..Respondents
- Through: Mr. R. V. Sinha Wlth Ml A.S.
Smgh Advocates
AND

(13) Writ Petition (Civil) No. 7057/2007
and CM No. 13421/2004

C.L. RAINA | ... Petitioner
Through: Mr. Thakur Summit, Advocate
VERSUS
: U0l AND ANR. ..Respondents

Through: Mr. R. V. Slnha Wlth Mr A.S.
Smgh Advocates.
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- UOI AND ANR.

AND _ \ ;
(14) Writ Petition (Civil) No. 28@9/2@@8'
and CM No. 5540/2008

S.N. KAUL _ A ... Petitioner
T Through: Mr. R.K. Handoo with Mr.
Yoginder Handoo and Mr. Manish -
Shukla & Mr. Atul Sharma, Advocates

VERSUS

UOI AND ANR. - | ..Respondents
' - Through: Mr. R. V. Slnha with Mr. A S.
Singh, Advocates.

AND -

(15) Writ Petition (Civil) No. 8599/2008
amd CM No. 16497/2008

KANTIAYANI GANJOO : ' . Petitioner

Through: Mr. R K. IIandoo with Mr.
Yoginder Handoo and Mr. Manish
Shukla & Mr. Atul Sharma, Advocates

VERSUS
UOI AND ANR. : - h ....Respondents
' Through: Mr. R. V. Sinha with Mr. A.S.
Singh,Advocates.
AND

(16) Writ Petition (Civil) No. 8600/2008
and CM No. 16499/2008

H.L. KOUL - | ... Petitioner
Through: Mr. R.K. IIandoo with Mr.

Yoginder Handoo and Mr. Manish
Shukla & Mr. Atul Sharma, Advocates

~ VERSUS"

Respondeth
Through: Mr. R. V. Smha Wlth Mr. A.S.
Singh, Advocates.

-
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AND

(17) Writ Petition (Cwﬂ) No. 8601/2008 . \0
& CM[ NQO. 1.6501/2008

VIJAY MAM ' . Petitioner .
Through: Mr. R K. Handoo with Mr.

- Yoginder Handoo and Mr. Manish
Shukla & Mr. Atul Sharma, Advocates
VERSUS

UOI AND ANR. = S | ..Respondents.
' Through: - Mr. R. V. Sinha w1th Mr. A.S.
Singh, Advocates.
AND
' (18) Writ Petition (Civil) No. 8641/2009
and CM No. 5796/2009

P.L. KAUL o ... Petitioner

Through: Mr. Samrat K. Nigam,
Advocate '
VERSUS

UOI AND ANR. ....Respondents

Through Mr, R. V. Sinha with Mr. A.S.
Singh, Advocates

AND

(19) Writ Petition (Civil) No. 9609/2009
& CM NO. 7654/2009

Y.S. JAMWAL | | .. Petitioner
Through: Mr. Naresh Thanai, Advocate
VERSUS

UOI AND ANR. - : . " ....Respondents

Through: Mr. R. V. Sinha with Mr. A.S.
Singh, Advocates.

AND

| (20) Writ Petition (Civil) No. 11377/2009
. & 10986/2009

M.K. BAZAZ - o . Petitioner
’ > - Through: M1 R.K. IIandoo with Mr.

. Yoginder Handoo and Mr. Manish
Shukla & Mr. Atul Sharma, Advocates
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VERSUS o \7

UOI AND ANR. ' ....Respondents
o | Through Mr. Jatan Singh with Mr.
Abhishek Aggarwal and Ms. Megha
" Bharara, Advocates

AND

(21) Writ Petition (Civil) No. 11548/2009
& CM NO. 11351/2009

B.L. TAKAROO . | . Petitioner -
' ‘ Through: Mr. Manoj V. George,
. Advocate
VERSUS
 UOI AND ANR. o © ...Respondents

‘Through:  Mr. Jatan Singh with Mr.
Abhishek Aggarwal and Ms. Megha
Bharara, Advocates.

AND

(22')) Writ Petition (Civil) No. 11488/2009
- & CM NO. 11242/2009 - '

 MOTILAL KAUL L ... Petitioner
Through: Mr. B. L. Wali, Advocate

VERSUS

ESTATE OFFICER, DIRECTORATE OF ESTATES,
NIRMAN BHAWAN Co ....Respondents

Through: Mr. Jatan Singh with Mr.

Abhishek Aggarwal and Ms. Megha
Bharara, Advocates.

AND

- (23) Writ Petition (Civil) ,NO. 11489/2009
: & CM NO. 11244/2009

B.L. RAINA . Petitioner

Through: Mr. B. L. Wah Advocate

VERSUS
ESTATE OEFICER ' Respondents
. ' Through: Mr. Jatan Smgh with Mr.
Abhishek Aggarwal and Ms. Megha
Bharara, Advocates.
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AND

(24) Wnit Petition (C) No. 1149@/2@@9
. & C. Mo No. 1124.6/2009

A.K. GIGOO . . ' . Petitioner

Through: Mr. B. L. Wah Advocate
VERSUS
ESTATE OFFICER ....Respondents

. Through: Mr. Jatan Singh with M.
" Abhishek Aggarwal and Ms. Megha
-Bharara, Advocates.

CORAM: | |
HON'BLE MS. JUSTICE GITA MITTAL

1. Whethel reporters of local papers may be allowed
to see the Judgment?
2. To be referred to the Reporter or not?.
3. Whether the judgment should be reported in the
- Digest?

GITA MITTAL, |

1.. The instant case is a testimony to _éVents which lead to an
unprecedented ethnic cléa;isihg bf a minority Com1nuhity from
the Kashmir valley on account of the inability of the State to
‘protect them and thei_l_“ property from violence, who, és a result,
were rendered homeless. Such turmoil was faced by’ the
" minority community in the state of Jammu & Kashmir after
Decembér, 1989, compelling its members to flee home, hearth
and State for bare survival.

These writ -peti‘.cions'have been filed by some of such
~displaced persons who were Central GoVemment -emplo3}ees
seeking protectiqn against forcible eviction of the quarters
Occupied by them on thé ground that it is the only roof avaiiable

© to them.

W.P.(C) No.15239/2004 ‘ Page § of 157

- -—.----l ‘I..—-—— - - l - - - ._.... L T U



2. The petition'ers contend that those representing the

Central Government in the Kashmir valley, especially those who

were representing the 111te1hgehce agenCles para mlhtary and

defence forces as well as ‘the Govelnment media became prime .

targets of the mlhtants to the extent that lists of such persons
who had to be targeted were pubhshecl and cnculated in the
localities. Famﬂy ‘members and friends of such Government
employees were killed and their plopertles desl,royed for. the
message to permeate. As a result, .1mmed1ate steps for
evacuation of suclt offictals on emergehcy'basis were taken Dby
the Government of India in order to at least protect their lives.

3. ' Thetl_'wr-it petitioners in W.P.(C) Nos. 5681/2007, 28639,

8599, 8600, 8601/2008, 11377/2009, 15239, 15240, 15245,

15246, 862, 15241, 15264, 15279, 15698; 177-9/2004,

2641/2006 7057/2007, 8641, 9609 11548, 11488, 11489

© 11490 & 11491/2009 were shlfted from Jammu & Kashmh" to

Delhi and posted in the local offices of the central organization

and department where they were employed.

- 4. The facts disclose that all the petitioners (or the person on

whom they were ,"dep‘endant as in the case of Slll’l't.' P.heola Raina
widow of Late Sh. T.N. Raina writ petitioner in W.P.(C) No. |
15698/2004) wupon beihg' Dbrought to Delhi were allotted
Government aceommodation to reside’in, not onty by virtue of
their employment but also their extreme need for sheltel These
allottees of the qual ters, superannuated from ‘service 0'11.
chfferent dates over the perlod of time.

5. W.P.(C) No.1569§/2004 has been filed by Smt. Phoola

- Raina, widow of Late Shri T.N. Raina who was a Government
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servant. Slul Raina | was the allottee of Government W
accommodauon bearing no. DG- 915 Sarojini Nagar, New Delhi-

23. Wlule still in service Shri T.N. Raina u11f01 tuuately expu ed

on tl‘.le 4™ of August, 2001. The-petitiouer_cou'tends_ that late Sh.

T.N. Raina and family Which included herself were compelled to
'ﬂee from Lhe valley in cir -cumstances identical to those of the
other pe'tltlouers. | This petitioner is survwmg ou a meagel
pension and she cannot afford any alternate accommodatlou.

6. The petitioner in W.P.(C) No.568l/2007 evacuated in the

same eme1ge11t cond1t1ons 1is stated to be affthed with "the
Parkmsou S dlsease since lus retirement. Iis home in Kasluuu |
: stands bumt. His 1"elat1ve, one Mrs. Chuni Lal had gone to
retrieve her beluugiugs from Kashmir, but Wus shut dead at
point blank range. The petitioner is stated to. be barely
surviving on his pension. He has uo place to return in his home

state.

7. So far as the petitioner in W.P.(C) No0.2869/2008 and his

family are concerned, they were éhif’_ﬁéd out by the Government
on acc'ounll; of the perception of a serious threat to their lives. It
is contended that the militants have burnt the petitioner’s
auéestral homu in order to. demonstrate “their inte1ltlo11 of not
sparing him. In addition, they have shot dead hisﬂmcle‘ and wife
.at point blank range. As a result; uther than the quarter under

ocqupa‘tiou, the petitioner is without any alternate shelter.

8. Shri P.K. Koul, the petitioner in W.P.(C) No. 15239/2004,
was a resident of Razdan, Kochhaa, Bana Mohalla, Habba Kadal,
Srinagar and his entire property in Srinagar has been déstroyéd

by the communal riots and terrorist movements. He clearly
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service, this petitioner was allotted the premises no. H-52,

states that he has no other house anywhere in India. -This
peﬁtioner was lastly postéd as the Director General with the
Border Security Force ét R.K. ?uram, New Delhi. While in
_ _ o ]
Sarojini Nagar, New Delhi. On 31 July, 2002, the petitioner
superannuated from service. The allotment of 'this‘
accommodation in his 11-ame was cancelled by a letter dated
27/28" August, 2002 vﬁth effect from 1° December, 2002
directing the iaetﬁ:ioner to vacate the a_ccoinmoda‘ti‘on
immediately and he was informed ‘that on failure to vacate,

action to evict him under the . Public Premises (Eviction of

.Unauthorised Occupants) Act, 1971 would be takén. The -

respondents also informed th.e petitioner that on failure to
vacéte, ,he_would be liable to pay damagé rent @ Rupe.es 150
per sq. mtr. for the entii"e period of over stay. The pe‘ti‘tio.ner
was permitted to retain the accommodation from 1* December,
2002 to 31°% April, 2003 on payment of four times of the normal
license fee for the next two months.

9. The petitioner and his family are permanent residents of

. the State of J&K and did not leave their home state voluntarily

but were driven out of the Srinagar valley. Their household
goods were looted and house was burnt by the terrorists. Other

than the one residence, which also - stands destroyed by the

militants in Srinagar, Shri P.K. Koul owned no other property. A

grievance is made that the respondents have taken no action for
the reconstruction of the houses of the petitioners and others
like him which ~were destroyed . by the militants and to

rehabilitate them resulting in a pitiable condition and absence
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of any security for them. Consequently, they are unable to
return to their own homes.

10. In this background, the petitioner submitted a

%

| representdation dated 24%® March, 2003 seeking permission from

the respondent to retain his accommodation on payment of the
existing normal license fee setting ogt the above facts. Despite
permit‘ting retention of accommodation by other similarly placed
persons, 'tliis i‘equést of the petitioner was rejected byl the letter
da‘t’ed‘ 20" February, 2003. The respondent no. 2 further
referred the case for eviction of the petitioner, treating him as
an unauthorised occupant of public prgmise,s under the Publié
Premises (Eviction'of Unauthorised Occuﬁall'té) Act, 1971.

11. In these proceeding's, the _following eviction order dated

23" September, 2003 was passed against the petitioner which

was served on him on 18" November, 2003:-

“OFFICE OF THE ESTATE OFFICER AND DEPUTY
DIRECTOR OF ESTATE (LIT.) DIRECTORATE OF
ESTATES, NIRMAN BHAWAN, NEW DLEHIL.

EC/93/AD/Lit/03/T-D
All persons concerned and in particular

Shri P.K. Koul, :
123, North West Moti Bagh,
New Delhi ' '

Whereas I, the undersigned am satisfied for the reasons
recorded below that Shri P.K. Koul is an unauthorized

occupation. of the premises specified in the Schedule -
below : '

REASONS '

You have been continuing to occupy the premises
specified in the schedule below even after its allotment
stands cancelled in your name w.e.f. 1.2.03 vide letter no.
TD/283/M-23/96 dated 8.11.02. |

- You have failed to prove that you are not in unauthorized
occupation of the instant premises. '
Now, therefore, in exercise of the powers conferred on me
under Sub-Section (I) of Section 5 of the Public Premises
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(Eviction of Unauthorized Occupants) Act, 1971, 1 hereby
order Shri P.K. Koul, and all the persons who may be in
occupation of the said premises or any-parl thereof to /ﬁ
vacate the same within 15 days from the date of.issue of
this -order. In the event of refusal or failure to comply
with this order within the period specified above, the said
Shri P.K. Koul and all other persons concerned are liable
to be evicted from the said premises, if need be, by the
use of such force as may be necessary. -
) SCHEDULE

123, North West Moti Bagh, New Delhi.

Sd/--

(B.K. Kulshreshtha)
- _ - ESTATE OFFICER
Date : 23.9.2003
Copy to A.D.-T-D.”

4

12. The petitioner filed an appeal registered as PPA No.
333/2003 chall.enging the said eviction order.

It is 0011té11ded that the learned Additional Disi:ricf Judge
mechanically dis1llissed. the. petitioner'.s appéal by an order
dated 10" September, 2004 }ignorin'gl the orders passed by the
Supreine Court and other precedents of thisi court in respect of
identically placéd persons, necessitating the presént petition.

The submission is that the cancellation of the petitioner's

. allotment by the letter dated 27/2.8% August, 2002; rejection of

the petitioner’s request by the letter dated 20% of .February,
2003; the order of eviction dated 23™ September, 2003, as well

as the order of the learned AD]J dated 10™ September, 2004 are

lega].ly not sustainable.

The writ petition la_yé a challenge to -these orders as well
as the nonl—action of the respondents.
13. The facts relating to the other petitioners in this bunch of
petitions are similar and are not disputed by the respondents.

- For the purposes of convenience and clarity, the details of
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the allotment of ;accomm‘odai_;ilons which were effected in favour
Of 't1(1e petitionefs/fhe pfedeéessbr in iﬁterest; the dates.of their
. retirement; .1':1}‘6 étatus of allotiﬁent aﬁd particulars of the ‘orders
which have been- péssed against all the -petitioners and are

| inipu.gned inthese: writ petitions are tablilated below:-

[ |

4

G

1. 2 3 . ‘ . 5 :
. Wit Quarter |  Date of Date of | Date of .|, Date of
Petition | Allotted. | Retireimen| impugned | impugned| = the
No. t of order of | Eviction |impugned.
Allottee | Cancellali| Order .order in
: - on of Appeal
. Allotment. g
WP (C) H-52, 31.7.2002 131.10.2002 |23.9.2003 | 10.9.2004
No0.15239 | Sarojini - ’
/2004 Nagar,
New Delhi , - ‘
WP (C) |GI-800, 1.7.2002 31.10.2002 {23.9.2003 { 10.9.2004
No.15240 | Sarojini : ' : '
-1/2004 Nagar, .
New Delhi _ :
WP (C) |H-162, 7.5.2002 7.5.2002 25.9.2003 |.10.9.2004 *
1N06:15245 | Sarojini - - :
/2004 = |Nagar,
, New Delhi : A _
WP (C) 123/1V,. 30.9.2002 " |7.5.2002 25.9.2003  10.9.2004 -
No0.15246 | North -
/2004 |West Moti
_tBagh, New
Delhi .
WP (C). 499 A, 30.4.2005 [1.9.2004 28.3.2005
No0.862/2 |Sector 3, , 20.12.2005¢.
"~ 1006 R.K. '
B Puram ,
S New Delhi : S
WP (C) ' |Z-20, 12.12.2005 |12.12.2005 |31.1.2006 | 31.1.2006
No.1779/ |Sarojini : ‘ :
2006 Nagar,
o |New Delhi S .
WP (C) |11/5, . 31.10.2001 [1.3.2002 18.9.2002 | 10.9.2004.°
No6.15241 | Sector-1, ' 4 o o :
/2004 M.B. Road, !
New Delhi _ . ! .
WP (C) |60/9, ©128.2.2002 130.6.2002 |11.7.2003 | 10.9.2004
No.15264 | Sector-1, ' ‘ '
/2004 Pushp |
Vihar,
1 New Delhi .
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1 2 3 4 5L 605
i Wit Quarter | Date of |. Date of | Dateof ; Date of
\ Petition | Allotted | Retirémen | impugned Impugned the
“No. ' L of order of | Eviction | impugned
A Allottee . | Cancellati|. Order order in
, " on of S Appeal
. L ‘ : : Allotment '
WP (C)© |3/252,  [30.4.1998.(1.9.1998 |3.3.2004 -
No0.1527 |Andrews o 1 :
9/2004 |Ganj,
New
Delhi _
WP (C) DG 915, (Allottee [22.1.2002 -
No.1569-|Sarojini |Died while | . :
8/2004 |Nagar, * |in service
New . on .
|Delhi 4.8.2001) .
WP (C) - |MS/1007,-{30.4.2004 |1.7.2004 125.4.2005| 1.2.2006
No0.2641 |Sector . ' ' ‘
/2006 VII, M.B.
: Road,
New
Delhi ‘
, WP (C) |Allotted [30.9.2006 23.7.2007 - ‘
- |No0.5681 |Quarter o
/2007  |in Delhi
WP (C) |New 31.5.2007 - -
No0.2869 |Delhi i
/2008
WP (C) |New 31.12.2007 10.11.2008 B}
No0.8599 |Delhi o ‘
/2008 |- _
WP (C) [New 31.12.2007 - - I -
No0.8600 |Delhi - ' ' '
/2008
ITWP (C) |New 31.12.2007 - 110.11.2008 |- -
No0.8601 |Delhi I : |-
/2008 |
WP (C) [GI-809, 31.5.2008 | 120.4.2009 |
IN0.8641 |Sarojini »
/2009  |Nagar, - :
.- [New i‘
Delhi
WP (C) 1880, 31.7.2008 3.8.2009
No0.1137|Lakshmi - -
- 17/2009 |Bai
: Nagar,
New
‘| Delhi



1 2 3 4 5 G %
Wit | Quarter Date of Date of | Date of | Date of
Petition | Allotted | Retiremen | impugned | fmpugned| . the ,
No. ’ ' t of order of | Eviction |impugned I
‘ Allottee | Cancellati Order .| orderin '
| '. on of ‘ Appeal
?. Allotment
WP (C) |SI/38,  |30.6.2008 [1.8.2008 9.3.2009 |25.8.2009
No.1148 |Sadiq ! . S : :
8/2009- |[Nagar,
1New
‘ . |Delhi oo .
WP (C) |S-- 30.11.2007 |21.7.2008 |19.1.2009} -
" |INo0.1148 |1/65/11, ‘ I '
9/2009 |M.B.
‘ " |Road;
New
. Delhi
WP (C) |AB-837, |30.4.2008 {18.8.2007 |10.11.200]25.8.2009
No.1149 |Sarojini - - ' : 8 '
e 0/2009 |Nagar, :
1 : New -
it . Delhi _ , .
WP (C) |K-4/12, 30.6.2006 |1.11.2006 |18.6:2007125.8:2009
No0.1149 |Sector 1I, _
11/2009 |DIZ Area,
' . |Gole
| Market,
New y
; . {Delhi o _ o o -
WP (C) [47/3A/, +30.9.2005 [1.2.2006 |[18.7.2006{25.8.2009
No.1154 |DIZ Area, : L . ' :
' 18/2009 |Sector 2,
- |Gole ‘
Market,
- |New
|Delhi _
JWP(C)  |X-224, 31.08.2006 [01.01.2007 |28.05.2007 | 1.9.2007
No0.7057 |Sarojini. '
/2007 - |Nagar,
| New
Delhi }
IWP(C) _ Qr.N_O.28 30.04.2008 31.12.2008 {16.03.2009 - -
. (No.9609 |1, Type- " ‘ g -
/2009 |1V,
Sector-8,
R.K.Pura
m, New
| Delhi.
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P@ﬁaﬁi@iﬂ@z"fs" contentions
14. In these writ petitions, the petitioners have all contended
that they are permanent residents of Jémmu & Kashmi}" and
have no desirei.whatsoever to reside in Delhi. However, on -

acéount of the prevailing Circﬁmstances and the inability of the

Government to secure their lives and pl opeltles in their home

state, Lhey are unable to return to the state. Their properties
and only homes in the valley have either been desLloyed or
occupied.

15. " Passage of time .also has brought no change in. the
conditions -pre‘izalent in the state of Jammu & Kas_hmif. .The

petitioners remain unable to return to their own homes.

: i16. Mr. R.K.:Handoo, Mr. B.L. Wali and Mr. Samrat Nigam,

learned counsels appearing for the petit101lel‘s, Vw'i'th all the
Veilelnellce at theilj command, have urged that 'tlﬁe status of the
petitioners stands reduced to ‘that of ‘refugees' in- their own
éountry with nowhere to go and no support at all from; the state,

the only difference being.that instead of being dislﬁlaced to

“another country, the petitioners stand evicted within their own

- country.

17. The peti‘tioners have contended that 'discretion and power
is vested in the 1espondents under SR 317 B-25 of the Allotment

of the" Govelnment Readence (General Pool in Delhi) Rules to

- permit any person to occupy public preinises. Instances have

been cited of the respondents peririitting other persons
including identically. displaced Kashmiris to occupy public
premises. It is complained that the 1"esp011de11ts have unfairly

failed to consider the special circumstances so far as the

- W.P.(C) No.15239/2004 : Page 17 of 157
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petitic;rfers. are COlicel"lled and have discrhﬁina‘ted against them.
The writ peuuonels thus assail the failure of Lhe respondents to
exer CL,e the discretion vested in them to permlt the petltlonels
to continue to occupy the quarters, in accordance with law on
the grouiid of arbiltrariness.'. ’

18. Th’e submission is that the ‘refusal of the respondents to

© permit the petitioners to retain the allotment on payment of

“normal license fee is illegal and results in violation of the

constitutional rights of'. thé petitioner as well as the
constitutional and public: law obligations, responsibilities and
duties of the respondents. |

'19. It is submitted that Ain the given circumﬂances the
petitioners cannot.be deem‘ed to be in ‘unauthorised occup.a'l;ion’
fgr the purposes of the application of the Public Preﬁiises
(Eviction of Unauthorised Occupants) Act, 1971. The
petitioners contend that the responderits were constitutionally
mandated to protect their right to life under Article 21 of the
Constitution of India and having failed to do so, were bound to
ensure the right to shelter of the petitioners, which is an
essential concomitant tﬁéreof. In this backgjrouﬁd, ﬁlle
petitigners challenge inaction qua the rights of the petitioners;
the legality and validity Qf the Can-cellation of the allotments of
the é{tlal"tel"s; as well as the proceedings and all orders under
the Public Premises (Eviction of Unauthorised Occupants) Act,
1971. It is contended that the respoildents have ignored aﬂ
1"e1¢\/'a11t material in initiéting the proceedings against the

petitioners, passing the impugned orders.
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Respondents conlentions - ' o /L@
— :

20.- Mr. Jatan Singh, learned Standing Counsel for the Union .
of India and Mr. RV Sinha, learned coﬁnsel for thé respondents

' cllaliel'lge the Véry maintainability of these writ petitions. It is
contended that the public preiﬁises were allotted to employees
of the Government by virtue of their employment.  Such
relationships having come to an end on superannuation/demise

- of 'thé govemmeﬁt servant, learned counsels strongly urge that
the petiﬁonefs lave 10 right at all to cohtjnue to occupy the
official accommodation after their retirement. It is further
urged that the petitioners have no 1"ightl or entitlement to any
ac'c_ominodatio'n from the respondents. The submission is that
'tlle decisions against the petitioners are in accordance with the
provisions of the Act of 1971 and judicial precedents on-the

subject and cannot be faulted on any legally tenable grounds. - |

Material pleadings

21. Before -examining tl_lese submissions, learnéd counsel for
the petitioners 11a§e drawn ‘attenti'ovn to the peti'tiéner's
plead_ings in groundé A to H, K, L & M ;)f weP (C)
Ne.15239/2004 P.K Koul Vs, Estate Ofﬁcw." and the
respondents response thereto which deserves “t,o be usefully

1

considered in extenso and reads as follows:-

Pleadings: im the ’W}P’ (C) | Pleadings in counter affidavit
No.15239/2004 '

Grounds . _
“A. Because the Hon'ble Supreme

W.P.(C) No.15239/2004 Page 19 of 157




Courl of India in- S.L.P.
No.7639/1977 - Shri J.L. Koul &
Ors, Vs, State of J&K & Ors. has
considered the question regarding

the possession of the accommodation

of the similarly placed employees
ard -adjourned the matter sine die
| and till the Supreme Court decides
the matter finally, the Respondents
cannot dispossess ‘the  Petitioner
from the premises in question. -

Vide order dated 26.8.1997 the

Hon'ble  Supreme Court of India in 3

the said case passed the following
orders:

“List this matter on a regular day.

after six weeks.

In the meantime, Mr. P.P. Rao
will ascertain from the State Govt. as
.| to whether the petitioners can be put
back to their respective houses

owned by them in the Kashmir valley

and  can ensure protection of the
persons as also their property. To
facilitate that venture, the petitioner's
counsel will give to Mr. Rao the
address of each petitioner where he
would expect to be shifted.”

Again vide order dated 28.1.1998
taking into consideration of" the
‘| present  situation the  Hon'ble

Supreme Court of India passed the

following orders adjourning the
matter sine .die and Contlnued the
stay:-

continue. The petition to be activated
on mentioning by Counsel for the
State of Jammu and Kashmir as and
when the

Pleadings in _ the WP (©)
No. 15239/2004

State is in a position to assure the
return of the petitioners to their
respective homes in the Kashmir
valley and ensure their safety and
personal property.”

Copies of the aforesaid orders of
the Hon'ble . Supreme Court dated
26.8.1997 and 28.1.1998 are annexed
herewith as annexure herewith as
Annexure P-5 & P-6 respectively.

“Adjourned sine die. Stay to

“That the contents of Grounds (A
to H) are matter of record,
need no comments.

Xxx
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B Because the Ld. ADJ has not even
considered that.the Hon'ble Tribunal

Pleadings in counter affidawvit

im QA No.2378/2002 - T@u Kishan

Vs. Union of India & Ors. has gone

|into. the issue and directed the |
Respondents to allow the Applicant

therein to  retain the Govt.
accommodation pending decision in
SLP (Civil) No.7369/97. A copy of the
aforesaid order of the Ld. Tribunal
dated 30.12.2002  is annexed
herewith as Annexure P-7. '

C. 'Because the Ld. AD] has failed to

appreciate -that Petitioner being a-

Kashmiri migrant whose house in
Kashmir was burnt and destroyed by

“

“That the con‘ténts of Gr@unds (A

the militants, he has no place to go.

He is; therefore, compelled to stay at

to H) are matter of record,
need no comments.

his Govt. accommodation allotted to
him till the normalcy in Kashmir
valley is restored and he c¢ould go
back to his State one day and rebuild
and -reoccupy his destroyed house.
However, the Respondents in a most

-callous, unconcerned and mechanical

manner turned down the request of
the Petitioner.

ID. Because the Petitioner has the
Fundamental Right -to live which is
guaranteed to him under the Article
21 of the Constitution of India and
which Right includes the quht to
Shelter also.

E. DBecause the Petitioner cannot go

| back to the Kashmir Valley, his place

of origin because his life is in danger
in the wvalley on account of the
ongoing militancy in the State of | &

K and also because his own house in

Srinagar was_burnt/destroved by the
militants and he has no other shelter
anywhere n Indla

Pleadings _ _in _ the = WP  (C)

No.15239/2004

F. Because the Petitioner with his

XXX

W.P.(C) No.15239/2004
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meager income recelved as pension
cannot take an alternate private
accommodation in Delhi where he can
live with dignity alongwith his family:
members. - His pensionary income .is
not even o &
material for his family members.
has no other income whatsoever.

G. Because unless the Respondent
No.l namely, the Ministry of Urban
Development who is the nodal agency
to ensure proper shelter to the
citizens of India provide suitable

other similarly placed Kashmiri
migrants at affordable price and in
easy  installments, no retired
Kashmiris can .acquire a house of

Respondents have of their own and
move to  the - .same. . The
Respondents have not taken any
positive action in this direction so
that the Kashmiri migrants are
rehabilitated property and with
dlgnnﬂ:y .

H. Because  in the face of the

conditions prevailing in the State of
Jammu' and Kashmir, employees of
~ | the State of T & K were granted relief

and on the basis of equality.

XXX XXX

XXX
‘K. Because the right to the

Petitioner to have a shelter does not
cease to_ exist just because he has
‘| retired from the Government service.
His right to continue to stay in the
present accommodation or in an
alternate * accommodation to be
provided by the Respondents cannot
be taken away till his safety in his
own State is ensured and his own
house in Srinagar is renovated or re-
built. .

sufficient to buy food-
He

| accommodation to the Petitioner and |.

their own and move to the same. The

peculiar circumstances and abnormal -

India - on humanltarlan 001151derat10ns-

16.That "in response to - the|
contents of para K of ground, it |
is submitted that the petitioner
was allotted Government
accommodation subject to
allotment rules while he was in
service. He was entitled to retain
the Government Quarter- only
during his service period and the
allotment has. been cancelled
consequent upon his retirement

W.P.(C) No.15239/2004
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Pleadings
, N@°152}39/2@@4L -

"accommodation not

im' ﬂm WP (©)

L. Because the Directorate of

Estates .are allotting -general pool
only to the
serving Government employees but

also to various other categories of.

employees ‘who have nothing to do
with government service. The
employees working in the office of the
political parties, journalists, fireedom
fighters, artists, etc. are also allotted
general pool accommodation. The

-Petitioner belongs to special category

of displaced Kashmiri Pandits and
they also- deserve special treatment in
the ‘matter of providing

accommodation as in the case of the

aforesaid -

non-governmental
categories. :

M. Because the Ld. ADJ has failed to

‘consider the facts ° that the
' Respondents has the power to relax

concessional period of.. four
months. Further retention
thereafter for.a maximum period
of four moqths on medical
grounds as per rules has already
been availed by him.

17.That in. response to the
contents of para L of ground, it is
submitted that . the allotment of
Government -quarter is made as
per the rules and policy laid down
by the Government.

18.That the content of para M of
the Ground needs no comments
for want - of knowledge.

‘the Allotment Rules in respect of any

person and in .respect of any
accommodation. According to SR
317-B-25 of the “~Allotment of
Government Residences (General
Pool in Delh) Rules, 1963, the
Government have -the power to relax
the ~Allotment Rules which is
reproduced as under:-

“SR 317-B-25: The Government may
| for reasons to be recorded in writing

relax all or any of the provisions of
the Rules in this Division in the case
of any officer or residence or class of

1 officers or type of residences.”

However, the petitioner is a |
retiree and ' getting post relrial
pension.” :

' W.P.(C) N0.15239/2004
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22. The above narration would show that the respondents

admit the correctness of the factual submissions, rights claimed

and entitlements of the petitioners in these grounds of the writ

petition.

Nature of rights invelved in these petitions

Constitutional guarantees

-23. Before proceeding to examine the challenge laid by the

petitioneré, it is essential to examine the right of the petitioner's
which is involved. Article 19(1)(e) of the Consti‘tution of India
states that ail Citizehs shall ha\}é 'the right to reside and settle in
any part of the territory of India. Article 21 on the other hand

states that no person shall be: deprived of his life or personal

- liberty except according to procedure established by law.

24. The petitioners question the jurisdictio_n' and legality of the

respondent’s actions and threat to forcibly evict them from their

' only' shelter in purported exercise of sta"tu'tol"y powers utilizing

the process pres.c_ribed’ under the Public Premise‘s (Eviction éf
Unauthorised Occupants) Act, 1971 (hereafter referred to as the
’Public .Premi-sesh Act, 1971"). .

2.5. In 21995 (2) SJZH 72, P.G. Gupta Vs. State of Gujarat &

Ors., the Supreme Court held that food, shelter ahd clothing are

the minimal human rights. The court reiterated its earlier
expansion Qf the right to residence and settlement by again:

holding tlla't, it is a “fundamental right under Article 19(1)(e)
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and it is a facet of mseparable meaningful right to life under

Artlcle 21" of the Consmtutlon of India. B o | (55

26. Pundamental 11ghts are gual anteed to the 01tlzens of Indla

;undier part III of the COllStl‘l',utIOIl of India. In (1996}7 2 SCC A

549 Chameli Suzgr]z & 01:5? Vs. State of U.P. & -Anr., the

uupleme Coult held that the right to shelter is a fundamental

"igh“ available to every citizen of India It was also read into the

1"1ght to life gual anteed under Article 21 of the COllStlLULlOﬂ to

make it more meamngful In' pa_ra 8 of the Judgment, the court
_succmcl;ly set out the nature of the right and the mandate on the
state as follows:-

“8. Tn any organised somety, right to hve as a
human being is not ensured by meeting only the .
animal needs of man. It is secured only when he is
assured of all facilities to develop himself and is freed-
from restrictions which inhibit his growth. All human

rights arée designed to achieve this ebject. Right to
live guaranteed in any civilised society implies the
right to food, water; decent environment, education,
medical care and shelter. These are basic human -
. rights known to: any civilised society. All civil,
political, social -and cultural rights enshrined in the
Universal - Declaration of Human Rights and
Convention or under the Constitution of India cannot
be exercised . without these basic human rights.
Shélter for a human being, therefore, is ‘mot:a mere .
protection of his life and limb. It is home where he
Dhas opportunities to grow physically, mentally,
intellectually and spiritually. Right to shelter
therefore, includes adeguate living space- and
decent structures, clean and decent suiroundings,
sufficient. light, pure air and water, electricity,
sanitation and other civic amenities like roads etc. so
as _to have easy access to his daily avocation. The
right to shelter; therefore, does not mean a mere
right fto a roof over one's head but right to all
Lhe infrastructure necessary to enable them fo
five and develop as_a human being. Right to
- shelter when used as an essential requisite fo
Lhe right to live should be deemed to have been
mzzaraﬂteed as _a fundamental right. As i
enjoined in  the Directive Principles, the Sta te
should be deemed to be under an obligation to
secure it for its atzzeﬂs of course subject to its
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economic budgeting. In a democratic society as a’@é
member of the organised civil community one should '
have permanent shelterso as to physically, mentally
and _intellectually equip oneself to improve his
excellence as a useful citizen as enjoined in the
Fundamental Duties and to be a useful citizen and
equal participant in democracy. The ultimate object of
making a man equipped with a right to dignity of
person and equality of status is to enable him to
develop himself into a culture being. Want of decent
residence, therefore, frustrates the very object of
the Constitutional animation of right to equality,
economic __ justice, fundamental  right to
residence, dignity of person and right to live .
itself....... ” (Emphasis supplied)

The Apex Court unequivocally declared that all the civil,
political, social and. cultural rights enshrined in the Universal

Declaration of I—Iuinan Rights and Convention, 1948 or under the

‘Constitution of India cannot be exercised without, inter alia, the

basic human 1"f1g11't'0f shelter.
27. The right to shelter as an essential .concomitant of the

fundamental right to life was also pressed by the pavement

.dwellers in the pronouncement repo_rted'at (1997) 11 SCC 121

Ahmedabad Municipal Corporation Vs. Nawab. Khan Gulal

- Khan & Ors. The Municipal Corporation of-Ahmedabad was

complaining against encroachment and occupation of
pavements in the urban limits of Ahmedabad by the pavement

dwellers (respondents therein). The court was concerned with

~ the plea of violation of fundamental rights of the'pavemenl;

dwellers under Article 19(1)(e) and 21 of the Constitution of

‘India and their entitlement to shelter. The summation by the

Court placing reliance on the several precedents on the subject

throws light on the very question which has been raised herein
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also. After reiterating the principles in earlier judgments, LQ77

observations of the Supreme Court réad as follows:-

e e e

“13. Socio-economic justice, equality of status
and of opportunity and dignity of person to foster
the fIr atelnity among all the sections of the
society in an integrated Bharat is the arch of the
Constitution set down in its preamble. Articles
39 and 38 enjoins the State to provide facilities
and opportunities. Articles 38 and 46 of the
Constitution enjoin the State to promote welfare

- of the people by securing social and economic

justice to the weaker sections of the society to

‘minimise inequalities in income and endeavour

to eliminate inequalities in status. In that case, it
was held that to bring the Dalits and the Tribes
into the mainstream of national life, the State
was to provide facilities and opportunities as it is
the duty of the State to fulfil the basic human
and constitutional rights to residents so as to
make the right to life meaningful. In Shantistar
Builders v. Narayan Khimalal Totame AIR 1990 -
SC 630, another Bench of three Judges had held
that basic needs of man have traditionally been
accepted to be three-food, clothing and shelter.
The right to life is guaranteed in any civilised
society. That would take within its sweep the

- right to food, the right to clothing, the right to

decent  environment and = a  reasonable
accommodation to live in. The difference
between the need of an animal and a human
being for shelter has to be kept in view. For an
animal, it is the bare protection of the body; for a
human being, it has to be a suitable
accommodation which would allow him to grow
in every aspect-physical, mental and intellectual.
The surplus urban-vacant land was directed to
be used to provide shelter to the poor. In Olga

Tellis case (supra), the Constitution Bench had

considered the right to dwell on pavements or in
slums by the indigent and the same was
accepted as a part of right to life enshrined
under Article 21; their ejectment from the place
nearer to their work would be deprivation of
their right to livelihood.”

XXX XXX XXX

It would, therefore, he clear that though no
person has a right to encroach and erect
structures or otherwise on footpath, pavement or -
public streets or any other place reserved or
earmarked for a.public purpose, the State has
the Constitutional duty to provide adequate

facilities and opportunities by distributing its
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wealth and resources for settlement of life and

~erection of shelter over their heads to make

the right to life meaningful, effeCtive and fruitful.
Right to livelihood is meaningful because no one
can live without means of this living, that is the

means of livelihood. The deprivation of the right

to life in that context would not only denude life

. of effective content and meaningfulness but it

would make life miserable and impossible to live.

It would, therefore, be the duty of the State

to provide right to shelter to the poor and
indigent weaker 5@ct10115 of the society in
fulfilment of the constitutional objectives.

25. Article 19(1)(e) ofi:the Constitutioll_pl"ovides
to all citizens fundamental rights to travel, settle
down and reside in any part of the Bharat and

" none have right to prevent their settlement. Any

attempt in that behalf would be unconstitutional.

The Preamble of the Constitution .assures
inteqgrity of the nation, fraternity among the'
"people and dignity of the person to make India

an integrated and united Bharat in a socialist
secular democratic republic. The policy or
principle should be such that everyone should
have the opportunity to migrate and settle down
in any part: of Bharat where opportunity for
employment or better living - conditions are
available and, therefore, it would be
unconstitutional and impermissible to prevent
the persons from migrating and settling at places
where they find -their livelihood and means of
avocation. It is to remember that the Preamble is
the arch of the Constitution which accords to

. gvery. citizen of - India socip:economic . and

political justice, liberties, equality of oppor tunlty

and of status, fraternity,.dignity of person in an i
integrated Bharat. The fundamental rights and

the directive principles and the preamble being
trinity of the Constitution,.the right to residence
and to settle in any part of the country is assured
to_every citizen.  .......... The r1ght ‘to life

‘enshrined under Article 21 has been interpreted

by this Court to include meaningful right to life
and not merely animal existence as elaborated in
several judgments: of this Court including
Hawkers' case, Olga Tellis case and the latest
Chameli Slngh s case and host of other decisions

“ which need no reiteration. Suffice it to state that
right to life would include-right to live with’

human dignity. As held earlier, right to residence

. i1s _one  of the minimal human rights as

. fundamental right. Due to want of facilities and -
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opportunities, ‘the right to residence and
settlement is an illusion to the rural and urban

poor. Articles 38, 39 and 46 mandate the state,
‘as its economic policy, to provide socio-economic
justice to minimise inequalities in income and in
opportunities and status. It positively charges
the State to distribute its largess to the weaker
sections of the society envisaged in Article 46 to
make socio-economic - justice a_ . reality,
“meaningful and fruitful so as to make the life
worth living with dignity of person and equality
of status and to constantly improve e‘ccellence
(Emphasis supplied)

28. The petitioners are facing threatened forcible ‘eviction
from 'tﬁe only sllél‘tér they knoW which was allotted by the
'.1"esponde11‘l:‘s, eith_er to.them' or .the pefspn on whom they were
dependant. | If Compelléd to vacate without provision of an
“alternative, the ine\l/i'table'- cénséquellce 18 that the petitioners
would be rendered homeless.’

29, It is' obvious that the pfesent ‘petit-ions raise an important
aspect of right to shelter of these displaced persons under
Aftic:le 19(1')(6) and which has been déclaféd by the Supreme
C'ourt to be an integral and essential part also,'bf theif right to
. life, guaranteed as a fundamental right under Article 21A of the
.Constitutio"n of India. ill the several bin'ding ledibial'pl"eCecléll‘ts
noticed hereinabove, the Supreme COLH“t has further held that
such violation may aiso adversely impact and violate the right to
occupation and professi.on under Article 19(1)(g) of the
Consti‘tution'of‘lndia which is the cher basic human right of the
petitioners inextricably involved in the insta.n't case.

[11 Z:enza lional perspective -~ conventions; 1orms; quiding
principles and their applicability to present caseé

30. So far as right to adequate housing and its protection is”

concerned, there is no specific domestic legislation on the issue.
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In the aforenoticed pronouncements the Sﬁpreme ‘Court ha
been of the view that such right can also be sourced as a basic
huﬁmn 1"igh‘t under the international human rights law.

31. This court has had occasion to exa1ﬁine the source of the
fight to housing, shelter and protection against forcible
evictions by residents of Jhuggi Jhopri clusters (hu’tments.) in the

judgments dated 14" July,.' 2006 in W‘.P.(C) No. 5007/2002

‘reported at MANU/DE/9327/2006 entitled. Jagdish vs. DDA

and also the pronouncement-of this court dated 11" February,

2010 in W.P.(C) NO,, 8904/2009 Sizdazma Singh & Ors. vs

Government of Delhi & Anr. with Coilllected writ p_eti'tions.

In this regard, in these judgments as well, reference was made
to the following international & regional covenants -and
declarations on the right to adequate housing which declare

that provision of housing as well as the protection against

: ,forcéd eviction is the uneé;ui&'zocal responsibility of the state :-

(i))The - Universal Declaration of Human RM[JMS, 1948
makes the following statement:

“Article 25.1

Everyone has the right to a standard of living
adequate for the health and well-being of himself and his
family including food, clothing, housing and medical care
and necessary social services, and the right to security in
the event ~of uremployment, sickness, disability,
widowhood, old age or other lack .of livelihood in
circumstances beyond his control.”

(ii) The fmternational Convention on the E]imiﬂati@ﬂz
@f All forms of Racial Discrimination, 1965 contains
the following :

~“Article 5

In  compliance ~ with the fundamental
obligations laid down in - article 2 of this
Convention, States Parties wundertake to
prohibit and- Lo eliminate ra01a1 discrimination
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(i).
Economic, Social and Culiural Rights adopted by the

‘in all its forms and to guarantee the right of

everyone, without distinction as to' race,
colour, or- national or ethnic origin, to
equality before the- law, notably in the
enjoyment of the following rights : '

XXXX

. (d) Other civil rights, in particular

XXXX

(ii1) The riglit to hou_sing."

Article 11 of the International Covenant on

General Assembly of the United Nations on the 16" of

December, 1966 further codifies the 11ght Lo housing and -

- states thus :

“Article 11

“1. The State Parties to the pl*esen't Covenant.

recognize the right of everyone to an adequate
standard of living for himself and his family,
including adequate food, <clothing, and
housing, and to the continuous improvement of
living conditions..........."

U

India has signed and ratified this covenant and is thus a
state party to it.

(iv) Part IT of the Peclaration of Social PJ["@@ZI‘@SS and

| ﬂeve]@mmeﬂt yi 96@ states thus :

(v) Part III Section (8) of the Vancouver Declaration
of Human Settlements, 1976 mandates as follows :

"Somal progress and development shall aim

~ at the continuous raising of the material and

spiritual standards of living of all members of
society, with respect for and in compliance
with human rights and fundamental freedoms

through the attainment of the following main

goals:.

XXXX

Article 10(f)

~ The provision for all, particularly persons in

“low-income groups and large -families, of
adequate housmq and communlty services.

| et
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“TII Guidelines for Action

+ XXXX

8. Adequate shelter and services are a basic
human .right ‘which places an’ obligation on
governments to ensure their attainment Dby all
people, beginning with direct assistance to the
least advantaged through guided programmes . of
self-help and community action. Governments
should endeavor to remove all impediments
hindering attainment of these goals. Of special
importance is the elimination of social and racial
‘segregation, inter alia, through the creation of
better balanced communities, which blend
different social groups, occupation, housing and
amenities.” ' ‘ '

The Recommendations for National Action in the
Vancouver Declaration contains inter alia also
the following :-

“A. Settlement Policies & Strategies

Preamble, Point 3

The ideologies of States . are reflected in their
human settlement policies.. These being powerful
instruments for change,‘ they must not be used to

- dispossess people from their homes and their land,
or to entrench privilege and exploitation. The
human settlement policies must be in conformity
with the declaration of principles and Universa
Declaration of Human Rights.” '

(vi) Article 8.1 of the Declaration on the Right Lo
Development, 1986 also states-that: :

“Article 8

1. States ‘should undertake, at the national
level, all necessary measures for the:
realization of the right to development and
shall ~ ensure, inter-alia, equality of
opportunity for all in their access to basic
resources, education, health services, food,
housing, employment and the fair distribution
of income....” :

-(vii))  The above objectiv‘es were also reinforced the
declal_"ation made in-the Infernational Year of the
Homeless in 1987 by the United Nations when it

spoke of this right of all individuals.in ‘the following
terms: ' ' '
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“a real home...one which provides protection
from the elements; has access to safe water
“and sanitation; provides for secure tenure and .
personal safety; and within easy reach of
centres for employment, education and health
care; and is at a cost which people and society

can afford.”

(viii) On.the issue of forcible evictions, the Gemeral
- Comment 7 dated 20th May 1997 on the right to
adequate housing (Article 11.1 of the Covenant
Forced Evictions) by the Commission on Economic,
Social _and Cultural Rights is 11nporLant and is
extracted hereafter :

“(1) In its Ge11e1a1 Comment No. 4, (1991),
the Committee. observed that all persons
should possess a degree of security of tenure -
“which guarantees legal protection against
forced eviction, harassment and other
threats. It concluded that forced evictions are
prima  facie incompatible  with  the
requirement of the Covenant............... '

(2) The international community has long
recognized that the issue of forced evictions is a
serious one. In 1976, the United Nations
Conference on Human Settlements noted that.
special attention should be paid to "undertaking
major clearance operations should take place
only when conservation. and rehabilitation are
not feasible and relocation measures are made.
In 1988, in the Global Strategy for Shelter to
the .Year 2000, adopted by  the General
- Assembly in its resolution 43/181, the
“fundamental obligation (of Government) to
protect and improve houses and neighborhoods,
rather than damage or destroy them"” . was
‘-recognized. Agenda 21 stated that “people
should be protected by law against unfair
eviction “from their homes or land”. In the
Habitat - Agenda Governments committed
themselves to “protecting all people from, and
providing legal protection and redress for,
forced-evictions that are contrary to the law,
taking human rights into consideration; [and]
when evictions are. unavoidable, ensuring, as
appropriate, that alternative suitable solufions
are provided”. The Commission on Human
Rights has also indicated that “forced evictions
are a gross violation of human rights........ "
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(x) Annexure-] of the Report of the - Special
Rapporteur on Adequate Housing lays down some
basic principles and guidelines on development based
evictions and displacement. It provides the guidelines
on relocation of the displaced which read as follows :

“57. The Goverument and any other parties
responsible for providing ____Just
compensation and sufficient alternative

- accommodation, . or restitution wien
feasible, must do so immediately upon the
eviction, except in cases of force majeure. At a
‘minimum, regardless of the circumstances and
without discrimination, competent authorities
shall ensure that evicted persons or groups,
especially those who are unable to provide for
themselves, have safe and secure access to: (a)
essential food, potable water and sanitation; (b)
basic shelter and housing (c) appropriate
clothing; (d) essential medical services; (e)
livelihood sources; (f) fodder for livestock and
access to common property resources
previously depended upon; and (g) education
for 'children and childcare facilities. States
should. also ensure that members of the same
extended family or community are mnot
separated as a result of evictions.

XXX

55. Identified relocation sites must fulfil the
criteria for adegquate fousing according to
international human rights law. These include:

(a) security of tenure;
XXX ~
(c) affordable housing:

(d) habitable housing providing inhabitants

with adequate space, protection from cold, -
damp, heat, rain, wind or other threats to

health, structural hazards and disease vectors,

and ensuring the physical safety of occupants;

XXX

(d) No. affected persons, groups or communities

shall suffer detrithent as far as their human

rights are concerned, nor shall their right to

the . continuous improvement of living

conditions be subject to infringement. This

applies - equally to host communities at

resettlement sites, and affected persons,

groups and communities subjected to forced
eviction;

XXXX
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57. Rehabilitation policies must include
programmes designed for - -women and \4&
marginalized and vulnerable groups to ensure
their equal enjoyment of the human rights to
housing, food, water, health, education, work,
security of the persoin, security _of the
home, freedom from cruel, inhuman or
degrading treatment, ‘and. freedom of
movement. S :

58. -Perscns, groups oOr Commnunities
affected by an eviction should not suffer
detriment to their human rights, including
‘their right to the progressive realization of Zhe
right ito adequate housing. This ‘applies
equally to - host communities at relocation
sites.” . '

‘(Emphasis™ s.u_pphli‘ed)

32. ‘ T he" UN Committee on Ecwwmjc,»' Social and

Cultural Rights In AMm/; ‘ 2008, in its Ceoncluding

Observations on India, called .upon the Indian government

particularly to address the issue of rising -homelessness,

including the need for disaggregated data on the homeless. In

the observations relatilig to India as a state party, it specifically

stated as follows:-

“30. The Commlttee is concerned about the lack of
& national housing policy; which Dartlcularlv addresses
the needs of the disadvantaged and marginalized
. individuals and groups, including those living in slums
who are reportedly growing in numbers, by providing
them with low-cost housing units. The Committee also - -
- regrets that sufficient information was not provided by
the State party on the extent and causes of
homelessness in the State party

The Commlttee. also requests the State party to
provide, in its next periodic report; detailed information
on homelessness in the State party and the extent of
inadequate housing,’ disaggregated by, inter alia, sex,
caste, ethnlcltv and rehcnon .

70. The Committee urges the State party to address
the acute shortage of affordable housing by adopting a.
national strategy and a plan of action on adequate
housing and bulldmg or prov1dmg low-cost rental
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" housing units, especially for the disadvantaged and low ML
income groups, including those living in slums. In this
connection, the Committee reminds the State party
of its ebligations under Article 11 of the Covenaiit

- and refers to its General Comment No. 4 on the
right to adequate housing (1991) to guide the
Government's housing policies: The Commiitiee

- also reguests the State party to provide, In its next
perfodic  report, detailed  information oIl
homelessness in the State party and the extent ol
inadeguate housing, disaggregated by, inter alia,
sex, caste, ethnicity and religion. '

71. The Cominittee recommends that the State
- party _take iminediate measures te effectively
enforce _laws _and _regulations _prohibiting
displacement and forced evictions, and ensure
that persons evicted from their homes and lands
bhe provided with adeguate compensation and / or
offered alternative accommedation, in accordance
“with the guidelines adopted by the Committee in its
. General Comment No. 7 on forced evictions (1997). The
Committee also recommends that, prior to
implementing development and wurban renewal
projects, sporting events and other similar activities,
the State party should undertake open, participatory
and meaningful consultations with affected residents
and communities. In this connection, the Committee
draws the attention of the State party to its General
Comment No. 4 on the right to adequate housing
(1991) and further requests the State party to provide -
“information in its next periodic report on progress
achieved - in this regard, including disaggregated
statistics relating to forced evictions.”

33.. The above narration would show that the international

coveriants and instruments refer to basic human rights. All of

them have recognized right to shelter as a basic human right,

essential for survival. It needs no elaboration that the concept
of human rights emanates from the ancient doctrine of natural
rights based on natural law. The experiences of the Post-
Second World War which brought forth the International
Chal"tei"e and Conventions leading to the emergenee of the
present day ..humen righfS. The ‘first documented use of the

expression ‘human rights’ is to be found in the Charter of the
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United Nations, adopted on 25™ Jdne, 1945. This Charter was-of\/\7

course’ noL bllldlllg but stated that 1t was only an 1deal to be

later developed. By adoptlng the. Universal Decla1at1011 of

Human Rights in December, 194_8 the UN General Asseinbly
took the concrete Step of fol"melismg the_variousv human rights.
This was followed 'byl the. lnternational- Bill of Rights. The
def1c1ency in the b111d1ng nature of the declaratlon was removed

\by the U.N. General Assembly by adoptmg on. 16" December,

1966, firstly, the Covenant on Civil and Political quhts wlhich
formulated legally enforceable. rights of the irldiv"idural and

secondly, the Covenant on Economlc Soc1al and Cultural Rights

wh1ch was addlessed to the states to 1mplement them by

leg1slat1011. These covenants came into force in December, 1976

after 1at1f1cat1on by the 1equ151te numbe1 of membel states.

L I11d1a is a Dartv to both these covenants Whlch We1e'

adooted on 16" December, 1966 and bind this countrv. B

34. The above narration __sliows that homelessness mdy ’1'"esult.

from 'sever'al causes including natural disasters; development
_ -projec'ts,' economic deprivation as well es human t‘"ights
: violatione.' International law terms pers'one who stand displaced

fl"o111 their counti"‘ies as “refugees” and 1"ecognizes tllat they are

entitled'to protectionlfro‘m being ‘returned to pleces Wllel"e their

lives or freedom could be threatened.

35.« At the same time there are growing instances

internationally of persons and even communities who  are
compelled to abandon homes on account of threat of imminent
violence - or stand forcibly evicted by use of violence and

compelled to relocate to other places even within their own.
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country.  They cannot return to their homes within thh
boundaries of their own countries in the face of the continuing

threat of persecution and danger to their properties.' Such

persons cannot.be termed as “refugees” as described by learned

counsels for the petluoners In interna‘tional parlance, persons
compelled to relocate within the boundaues of their own
countries stand- categorised as -: ’Iﬂf;‘emm]]y Displmced
P@Mrmm” (abbreviated as ‘ZDF's hereafter).

36. The present petitioners along Wi‘th severel other families,
have been compelled to relocate ‘Wiﬂlill India and would
thérefore fall uh_der the category of such internally displaced

persons ('IDPs') who have.received either insufficient or no

- protection by the State, from or during their persecution.

37. Except that IDPs are forced to flee from their homes to
another location With their owri country, refugees and IDPs
appear to be simﬂarly situated. | However, international
covenants respect the principle of non-interference with 'the |

internal politics of one country, and consequently there exist no

~international conventions relating to IDPs.

'38. The United Nations High Commissioner for Refugees has

recognised that the IDPs also face the same Aproblems as
111Le1 national 1efugees and 1equ1re to be treated with dignity by
their own governments with full respect given to their basic
human rights. |

39. In this regard, a guiding document has been fremed by
Francis Denge, the repfeseﬁtative of the S.ecret_ary General of

the Uni-ped_Nations on Internal.Displaced‘Persons, m 1998

Which is titled as “Guiding 'Pﬁﬂ«:ip]es on Internal
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Displacement” which was presented to the UNCHR. - Tl“/lya\«&\

'éommission in a unanimously adopted resolution took note of
these priﬁcipi% which address. the specific needs of internally
, disiolacéd pérsoha worldwide and identify rights and guarantees
relevant to the pl"otecti011 of persons from forced disial_acemenf
and to their protection and assistance during displacemént as.
well as dulmg reLuln or resettlement and reintegr atlon The

wmtloducuon to these Guidelines defines - ”111L6111a11V Dlleaced

Persons” (‘IDP’s) in Clause 2 as follows :-

2. For the purposes of these principles, internally
displaced persons are persons or groups of persons who
have been forced or obliged to flee or to leave their
homes or places of habitual residence, in particular as a
result of or in order to avoid the effects of armed conflict,
situations of generalized violence, violations of human
rights or natural or human made disasters, and who have
not crossed an internationally recognized State border.”

40. So far as hbusing of IDPs is concerned, these guidelines
contain the following important provisions :-

“Principle 3

1.National authorities have the primary duty and
responsibility to provide protection and humanitarian
assistance to internally displaced persons within their
jurisdiction.

2.Internally displaced - persons have the right to
request and to receive protection and humanitarian
assistance from these authorities. They shall not be ’
persecuted or punished for making such a request.

XXX

Principle 7
Prior to any decision requiring the displacement of
persons, the authorities concerned shall ensure that
all feasible alternatives are explored in order to avoid
displacement altogether. Where no alternative exist,
- all measures shall be taken to minimize displacement
and its adverse effects.
2.The authorities. undertaking such displacement
shall ensure, to the greatest practicable extent, that
proper accommodation is provided to the displaced
persons, that such displacements are effected in
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satisfactory COl’ldlthllS of. safety nutrition, health and
hygiene, and that members of the same family are
110L separated.

3.If displacement occurs in sﬂuahons other than
duung the emergency stages of armed conflicts and
disasters, the following guarantees shall be- Comphed
with :

(a)A specific decision shall be taken by a State
authority empowered by law to order such measures;

(b)Adequate measures shall be taken to guarantee
to those to be displaced full information on the
reasons and procedures for their displacement and,
where applicable, on compensation and relocation;

(c)The free and informed consent of those to be
displaced shall be sought;

(d)The authorities concerned shall endeavour to
involve those affected, particularly women, in the
planning and management of their relocation;

(e)Law enforcement measures, where required,
shall be carried out by competent legal -authorities;

. and -

(H)The right to an effective remedy, including the
review of such decisions by appropriate judicial
authorities, shall be respected.

Pﬂﬂzazpi@ 8
Displacement shall not be carried out in a manner

that violates the rights to life, dignity, liber LV and
security of those affected.

XXX

Principle 14 -
1.Every internally chsplaced Derson has the right to

liberty of movement and freedom to choose his or her

residence.

 2.In particular, internally displaced persons .have

the right to move freely in and out of camps or other
oettlements ' -

XXX

Principle 15 :
Internally displaced persons have:

() The right to S@@k safetly in another part of
the couniry:

(b)The right to leave their country;

(c)The right to seek asylum in another country; and

() The right to be protected against forcible
return o or resettlement in any place where

their Iife, safety, liberty and/or health wmzz]d be

at risk.

XXX
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Principle 18

1.All internally displaced persons have Lhe right to
an adequate standard of living; ,

2.At the minimuin, reqardless  of the
circumstances, and without - _discrimination,
competent authorities shall provide internally
displaced persons with and ensure safe access

L

(a)Essential food and potable water;.

(b) Basic shelter and housing,

(c)Appropriate clothing; and

(d)Essential medical services and sanitation.

3.Special efforts should be made to ensure the full
participation of .women -in the planning and
distribution of these basic supphes

XXX

Principle 21

1.No one shall be arbitrarily deprlved of pr operLy
and possessions. '

2.The property and possessions of internally
displaced persons shall in all circumstances be
protected, in particular, agamst the following acts:

(a)Pillage;

(b)Direct or indiscriminate attacks or oLhel acts-of
violence;

(c)Being used to ;shield military opera'tions or
objectives;

(d)Being made the object of 1"ep1"1sa1 and

(e)Being destroyed or. appropriated as a form of
collective punishment.

3.Froperty and possessions lefi behind by
internally displaced persons should be protected
against _destruction and arbitrary and illegal
appropriation, occupation or use.

XXX

Principle 25

1.The prmary duty and responsibility for.
providing huwmanitarian_assistance to internally
displaced persons lies with national authorities.

XXX

Section V. Principles relating (o return,

reseitlemment and reintegration

Principle 28

1. Competent authiorities lmve the primary
duty and responsibility to establish conditions,
as_well as provide the means, which allow
internally  displaced persons. - to refurmn

voluntarily, in safety, and with dignity, to_their
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homes or places of habitual residence, or to
resettle voluntarfly in _another past of the
‘country. Such authorities shall endeavour to
facilitate the reintegration of returned or resettled
_internally displaced persons.
2.Special efforts should be made to ensure the full
" participation of internally displaced persons in the
planning and management of their return or
resettlement and reintegration.

Principal 29

1.Internally displaced persons who have returned
to their homes or places of habitual residence or wio
have resettled in another part of the couniry
shall not be discriminated against as a result of
their having been displaced. They shall have the
right to participate fully and equally in public affairs
“at all levels and have equal access to public services.

2.Competent authorities have the duty and
responsibility to assist returned and/or resetéled
internally displaced persons to recover, to the
extent possible, their property and possessions
which they left behind or were dispossessed of
upon their displaceinent. When recovery of
such property and possessions is not possible,
competent authorities shall provide or assist
these  persons  Iin obtaining appropriate
compensation  or _another form  of just
reparation.” ' :

41. The United Nations Charter thus establishes the
obligation upon member nations to promote the key human

rights. The Universal Declaration of Human Rights, 1948 though

~not a treaty, but is a declaration published by the General

Assembly of the United Nations and is the primary décument

which is concerned with ‘the listing of the rights. It affirmatively

lays down the common standards of achievement for all peoples

and all nations. It consequently has an effect which is similar to
a treaty. Further every nation who is a signatory to the
aforenoticed International Covenant on Economic, Social and

Cultural Rights ('ICESR') must refrain from acts which Would

.defeat the object and purpose of the covenant. The preamble to
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" the ICESCR estabhshes that “the ideal of free human beintjsﬁg
f

‘enjoying vfreed.om from fear and want can enly be achieved if
0011ditiorls are Created whereby ever"&ohe .may__’ enjoy- his
economic, social_ and _cultﬁrel rights._as well as his civil ahd
.political right(s'»". | |

“Article 11 of this covenant emphasises that the state
parties recognises' the'rig.ght Qf . every‘ person to an adequate
'standard ef living which include adequate housihg and
-contmued impr ovement of living Cond1t1ons The right for
~ people to be free from ‘want is the very foundatmn of the
ICESCR. |
42. The international hﬁmah righ'ts law thus establishes a

legal obligation for ensuring minimum Welfare gua1 antees. The

Conventlons treaties and declarations as well as the gulchng

prmmples 1na111fest the mternatlonal consensus that every

- 'nation has a duty to ensure .and" provide these guarantees

including, inter alia shelter and basic general assistance to .

gvery person on its soils.

) | . N .
43. ‘The aforenoticed international conventionis which exist

as - well as the ‘Guideline .Principles for IDPs therefore

recognize that shelter and housing is a basic human right of -

.ev.ery individual which is the bare rhinirnum to be I,provided to
internally displaced persons.

These Principles also emphasise all rights of displaced
persons and caste a _-m-andate on the ‘.hatio‘nai ahthorities
»rconcelned of their primary duty and 1esp0nslb1hty to p10v1de

protectlon and humanltarlan assistance to 1nter11a11y displaced

persons within their Jurlsdlctlon which mcludes thelr right to
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safety as Well as protection against. forcible return and
iesettieinent in a place where their life, safety hbeity and or
health would be ensured. The :Guiding Principles have been
: evolved after-an elaborate fconsultati\}e process.
44.  Before proceeding any further it is necessary to exaniine
- the hindingness of the above priiiciples on the cou1ts in India
The extent, manner and -applicability of International’
Conventio'ns and treaties in interpretation and expansion of
1ights have been authoritatively c01iside1 ed and are well settled
by a catena of binding precedents of the Supi eme Couit In the -
authoritative pronouncement rep01 ted at JT2008(¢ 7)5611
2003(@)5@4111569 Eﬂi‘ertaimmeﬂt Network (andm} Ltd Vs.
Super Cassetie ]fﬂdustue.s Ltd the- Supieme Court tr aced
the evolution of the Jurispiudence on the issue under
consideration in paras 48 to 54-Which may usefully be extracted
and read as follows:-
\ “4.8. Beginning from the decision of this Court in .

- Kesavananda  Bharati = v. State  ‘of  Kerala
MANU/S5C/0445/1973 : AIR 1973 SC 14061, there is
indeed no dearth of case laws where this Court has
applied the norms of international laws and in paiticular
the international covenants to interpret domestic
legislation. In all these cases,. this Court has
categoricaily held that-there would be no inconsistency
in the use of international norms to the domestic
legislation, if by reason thereof the tenor of domestic law

is not breached and in case of any such inconsistency,
the domestic 1eq1slat10n should prevail. :

. In Iacrdish Saran and Ors. v. Union of India
MANU/SC/OO67/1980 : (1980) 2 SCR 831, it was
observed: S ' '

|
f

"It is  also well-settled that
interpretation of the Constitution . of
India or statutes would change from .
time to time. Being a Iiving orgamn, it
is ongoing and with the passage of
time, law musi change. -Neéw rights
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purpose of treaties and conventions. Yet again in -

may have to be f@ll_ﬂd oirt within the
constitutional scheme. - Horizons of -
constitutional law are expanding.”

- 49, In- fhe aforementioned judgment, this
Court referred to a large number of decisions for tlie

Indian Handicrafts Emporium and Ors. v. Union .of
India MANU/SC/0640/2003 : AIR 2003 SC 3240, this
Court consldered the Convention on International

Trade in Endangered Species (CITIES) and applied the

principles of purposive constructions as also not only

the Directive Principles as contained in Part IV of the

Constitution but also Fundamental Duties as contained

"in Part IVA thereof. Referring to Motor General

Traders and Anr. v. State of Andhra Pradesh and Ors.
MANU/SC/0293/1983 : (1986) 1 SCR 594, Rattan Arya

" and Ors. v. State of Tamil Nadu and Anr.

MANU/SC/0550/1986 - : (1986) 2 SCR 596 .and
Synthetics.and Chemicals Ltd. arid Ors. v. State of U.P.
And Ors.. MANU/SC/0595/1989. : AIR 1990 SC 1927,

- this Court held:

“There .cannot be any doubt
whatsoever that a law which was at one
- point of time was constitutional may be
rendered . unconstitutional -because of
passage of time. We may note that apart
from the decisions cited by ‘Mr. Sanghi,
recently a similar view has been taken in
Kapila Hingorani v. State of Bihar
(supra) and.John Vallamattom and Anr
v. Union of India (supra).”

. 50. These judgments were referred to in the
decision of Liverpool and London S.P. and I Asson. Ltd.
v. M.V. Sea Success I and Anr. MANU/SC/0951/2003 :
(2004) 9 SCC 512, wherein this Court observed that as
ne statutory law in India operated in the field,
interpretative changes, if any, must, thus be
made having regard to the ever changing global
scenario. Liverpool also referred for the proposition
that the changing global scenario should be kept
in mind having regard to the fact that there does
not exist any primary act touching the subject

and in absence of any domestic legislation to the

conirary. Concurring with the said decisions, it
was however opined that the same could not
mean that it resiricted the [urisdiction of the

Indian High Courts to interprel the domestic.

legislation strictly: ac«r,’@rduza m the ,z/zzzzdcgre mad’e
Jlaw.

51. leerpool and- London S.P. and I Asson. Ltd
(supra) has been followed by the Supreme Court in a
plethora of cases inter alia The State of West Bengal
V. Kesoram Industries . Ltd. &  Ors.

‘
\
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‘MANU/SC/0038/2004 - (2004) 2 66 ITR 721(SC). In 4]
Pratap Singh v. State of  Tharkhand and Anr..
MANU/SC/0075/2005 : 2005 CrilJ 3091 wherein this - -
Court directed to interpret the Juvenile Justice Act in’
light of the Constitutional as well as International Law
operating in the field. (See also Centrotrade Minerals

- and Metal Inc. v. Hindustan Copper Limited
MANU/SC/8146/2006 :.(2006) 11 SCC 245 : State of -
‘Punjab; State of Punjab and Anr. v. Devans. Modern
Brewaries Ltd. and Anr. MANU/SC/0961/2003-: (2004)
11 SCC 26 and Anuj Garg and Ors.. v. Hotel

g Association of India and Ors. MANU/SC/817J/2007 :

. AIR 2008 SC 663. - :

' 52. However, applicability of the International
"Conventions and Covenants, as also the resolutions,
etc. for the purpose of interpreting domestic statute
will depend upon the acceptability of the Conventions
in question.  If the country is a. signatory .thereto
"subject of course to the provisions of the domestic law,
the International .Covenants can be utilized.. Where
International - Conventions. are framed.  upon
undertaking -a _great deal of exercise upon giving an
opportunity of hearing to both the parties and filtered

- at several levels as also upon taking into consideration

. the different societal conditions in different countries

- by laying down the minimum norin, as for example, the

- ILO Conventions, the- couirt would freely avail the

benefits thereof. = Those Conventions to which India

may 1ot be a-signatory but have been followed by way

of enactment of new Parhamentarv statute or

amendment . to the existing enactment, recourse to
International Convention is permissible.

' '53. This kind of stance is reflected from the
decisions in  PUCL _v. =~ Union  of  India
MANU/SC/0274/1997 . AIR .1997 SC 1203, John
Vallamattom v. Union of India MANU/SC/0480/2003 :
AIR 2003 SC 2902, Madhu Kishwar v. State of Bihar
MANU/SC/O468/1996 - AIR 1996 SC 1864, Kubic:
Darusz v. Union of India MANU/SC/O426/199O 1990
Cril] 796, ~Chameli Singh v. State of

- Swaminathaswami Thirukoil MANU/SC/0441/1996 .

- (1996) 1 5CR 1068, Apparel Export Promotion Council

- V. AK. Chopra MANU/SC/0014/1999 : (1999) 1 L1] .

. 962 SC, Kapila Hingorani = v. State of -Bihar
MANU/SC/0403/2003 : (2003) III LIJ 31 SC, State of
Punjab and Anr. v. Devans Modern Breweries and Anr.
MANU/SC/0961/2003- - (2004) 11 SCC 26 and

- Liberpool & Tondon S.P. & I:Asson. I.td. v. M.V. Sea
success I MANU/SC/0951/2003 : (2004) 9 SCC 512.”

-

45.  With regard _'to the application of International
. pdnventions and treaties in Iridia, the Supreme Court laid the

following principles in para 47 of the | judgment :-
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46.

“In interpreting the domestic/municipal laws,
this court has extensively made use of InLelnaLlonal
law inter alia for the following purposes : :

(1) As a means of interpretation;

(ii)  Justification or f01 tlflcauon of a stance

. taken;
(iii) To fulfill spirit of international obligation
' which India has entered into, when they
are mnot in conflict with the existing
‘ domestic law; ‘

(iv) To reflect international changes and reflect

the wider civilization;

(v) To'provide a relief contained in a covenant,

but not in a national law;

(vi) To fill gaps in law.”

S

In AIR 1 997 §C 3011 Vishaka and others Vs. State of

Rajasthan and Others, the court was. concerned with a writ

petition filed. for preservation and enforcement of the right to

gender equality and fundamental rights of working women

under Articles 14, 19 and 21 of the Constitution of India,

Section 2 of Protection of Human Rights Act, 1993 and the

entitlements of working women under

the Convention on

Elimination of All Forms of Discrimination Against Women.

There was no specific domestic legislation on the subject. With

regard to.the importance and applicability of international

- conventions and treaties, the court held as follows —

e

pT e e

“7. In the absence of domestic law occupying the
field, to formulate effective measures to check the evil
of sexual harassment of working women at all work
places, the contents of International Conventions and
norms are significant for the purpose of interpretation
of the guarantee of gender equality, right to work with
human dignity in Articles 14, 15, 19(1)(qg) and 21 of the
Constitution and the safeguards .against sexual
harassment implicit therein. Any International
Convention not inconsistent with the fundamental

rights and in harmony with its spirit must be read into

these provisions to enlarge the meaning and content

thereof, to promote the object of the constitutional

quarantee. This is implicit from Article 51(c) and the

enabling power of the Parliament to enact laws for-

implementing the International Conventions and
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“norms by virtue of Article 253 read with Entry 14 of
the Union List in Seventh Schedule of the Constitution.
Article 73 also is relevant. It provides that the
executive power -of the Union shall extend to the
matters with respect to which Parliament has power to
make laws. The exécutive power of the Union is,
therefore, available till the Parliament enacts
-legislation to expressly provide measures needed to;
curb the evil.”

47. In (19@9) 1 sCC 77’59' Appare] EXp@ﬂZ‘- Promotion

Council vs. A.K. C]Jl@pl”& also the Supreme COIllt was dealmg
{

Wlth the case of sexual harassment at the place of W01k Wthh

vitiated the- working environment and observed th_at the

\
!

internatioﬁal instrumenfs 'Ca'st en obligatien on the Indian State
to gender_ sensitise its laws and that the eourts are under an
‘c')blig'a'tio'n. to see tha't the ‘message :of the in@rmatienal
instruments is not allowed to be.droy\‘/n_ed_. The Supreme Court
egain emphasised that the 'courts must never forget the core
principles -embedied in. 'In:te.rnational Conve_ntions and
© Instruments and 1"e1terated the above prlnclples |

48. In (2’003) 6 sccC l Kapz]a Hlﬂgf@l‘ﬂﬂl Vs. State of
Bihar, the Apex court stressed on the importance of respecting '
Iﬁternational_ T;‘eaties and -Convehtions while. interpreting the
Cbnstitu‘tion and domestic laW se as te .effec.tuate the recognised
rlghts and observed as follows- |

“47. It is also Well settled that a statute should be
interpreted in the light of the Inter national Treaties and
‘Conventions.  In-Chairman, Railway = Board . and
Ors. v. Mrs. - = Chandrima Das and
Ors. MANU/SC/0046/2000 : ZOOOCriLJ14'73 this- Court
stated the law thus:-

"24. The International Covenants and
Declarations as adopted by the United Nations
have to be respected by all signatory States
and the meaning given to the above words in
those Declarations and Covenants have to be -
such. as  would help ‘in  effective
implementation of those rights. The
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applicability of the Universal Declaration 66)
of Human Rights and the principles
thereof may have to be read,. if need be,

into the domestic jurisprudence.”

'49.  As noticed above, right to residence and to settle in any .

part of the Cou'ntr'y is assured to exfery citizen as a fundamental
right under Article 19(1)(e) of the Constitution of India. (Ref :
1997 (11) SCC 121 Ahmedabad M, uﬂiapa] C@zp@raﬁ@m VS.

Nawab Khan Gulab Khan & Ors.) The right to shelter springs

from this right and has been considered to be an integral part

-for a meaningful enjoyment of right to life under Article 21 of

the Constitutioh of India. (Ref.: 71995 Suppl. 3 SCC 456 : AIR

1995 SC 114 UP Avas Evam Vikas Parishad & AUIZZF,. Vs,

IFriends C@-@p@ﬂaﬁuf@ Housing SUCietthd, & Anr.)
00. In the instant case also there is no specific domestic

legislation at all for internally displaced persons. As noticed

hereinabove, there are also no International Conventions

governiﬁg rights Of such persons. It is now an accepted rule of
judicial _construction that regard must bé had to. international
,cmwentions, norms and guiding principleg for construing
domestic law when 'theré is no inconsistency bet.wee'n‘ the.m and

there is a void in the domestic law. -

'51. It is noteworthy that there is no specific law, rule,

regulation or instrument provi'ding for treatment of IDPs or

- setting out any minimum standards for "their-' protection,

rehabilitation and relocation. The Guiding Principles on
Internal Displacement reiterate the very right to shelter
constitutionally guaranteed and\ recognized as a basic human

right in the international instruments. These Guidelines thus
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consolidate and fill gaps in national and international law

relating to su.ch_ displaced pérsons. | They also provide a
valuable Abenchmaﬂ-{ for what must be en,sureci as part of the
basic human rights S.ecﬁritytof such 'persons and would g‘ui_d'e
considefrajtion' of the rights of the present petitioners.
52. It has béen observéd by the Supreme Court in (Z2003) 6
SCC 1 Kapila Hiﬂg'w“aﬂi Vs. Sf@lﬁ@l of Bihar  that
indispﬁtably, the state parties to the Internatbnal Covenant on
Economic, Social & Cultural Rights wle‘re to A-take appropriate
steps to ensure realisation of this thdught-. So far as the present
case 1s concerne@ this coven.a_nt specifically states the 1"ig11‘t of
everyone to an adequrat'e standard of living inc—zluding housing.
53. The rules laid down and rig'ht‘ recognised in ‘the‘
aforenoticed conventions as. well as the Guidiﬁg Principles
would bind the present adjﬁdicatibn also in the light of the
following principle laid down in Eﬁﬁ@ﬁ@iﬂméﬂw N@szwmik
(Suﬁf&} - | |
- "54  Furthermore, as regafds the queétion where
- the protection of human rights, environment, ecology
and other second generation or third-generation

rights is involved, the courts should not be loathe to
refer to the International Conventions.”

54. " The petitioners are members of t11e larger group from

their community which stands forcibly evicted from one part of .
the coun‘tw rendering them homeless and resourceless. They

are without resources at the place of their relocation and are

faced with the ‘ threat of- forcible eviction from their

. accommodation. By way of these writ petitions, the petitioners

-seek protection and enforcement of their fundamental right to

life which includes shelter. The international conventions
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1"ecognis'e sheltei“l as a basic human‘ right. The. Guiding
Principles reiterate the same rights and responsibilities of the
state so fai“ as IDPS are concerned. Consideration of ‘tiie
petitioners’ rights, therefore, would iiecessai“ily involve ensuring
the objectiires and declarations made in the above international
instruments 'especially those endorsed by Indiai"ei”cérated by the

A

Guiding Principles for IDPs.

The Pro tectz'oiz ol Hi izm an Rz'q]z ts Act, 1993

55: The issue in the instant case has another dimension to it

which is of importance. .In discharge of the obligation under

the international covenants, India promulgated an ordinance

appointing commissions and courts for the protection of human

rights. This ordinance was replaced by the Protection of

Human Rights Act, 1993 was promulgated on 8" January,
1994 to provide for the constitution of the national and state

human rights commissions and human rights courts for better

protection and for matters connected therewith or incidental

tl_iei“eto. Human rights are defined in clause (d) of sd]a—section

(1) of Section 2 as the ‘rights-relating to lite, Iiberty, equality

and dignity of the individual guaranteéd by the Cozzstz’ifutz’on or

- embodied in the International Covenants and enforceable by

courts in India’.

The expression ‘international covenants is also defined to

include the two covenants adopted by the General Assembly on

16"™ December, 1966 and such other covenants and conventions
adopted by the General Assémbly of the United Nations as the
Central Government may specify by notification. The

enforcfeabili_ty of the several rights recognised under the

W.P.(C) N0.15239/2004 : Page 51 of 157

)



legislation in India. The said Act was made by the Parliament

International Covenants, therefore, stands recognized by thi

havi'ng regard to the 'changing' social realities and growing:
concern in India about issues relating to human rights with a
view of bringing about greater aécountability and transparency
"in enforcement of the IaWs of th.e» nation.
| 56 | It is essential to note that in fact no new right is being
created, 1"ecognizéd oi" -reiterated by the international
instrﬁments or the said guidelines. The right to sheltér of every
| pérs-on has been recognized aé an essential concomitant of right
' to life under Article 21 of the Constitution of India. It would
| clearly be covered under the definition of a ‘human right’ under
Section 2(1)(d) of the Protection of Human Rights Act, 1993
which includes right 1"e1a'tilig to life, libelj'ty, equality and dignity.
o ‘ The right to shelter, an essential- part of right to life, would
} therefore. also be a statutqrily recognized right under Section
2(1)(d) of the Act of 1993 dnd enforceable 'aé such also.
" The pre_éent pe'ti'tioners, as peréons displaced from their
homes and state, by way of these writ petitions are thus,
— | séeking enforcement of such 1"ig1it to shelter.
57. The above discussion would show that state courts are
Abound to use internatioillal human rights covenants, which also
_stand ihcorporated\ into the Protection of I—Iuinan Rights Act,
1993, as a pillar of support for the 1_*ights 1“ecognised thereby
and to ensure the requisite assistance as well as access to
shelter as a Apositive right so that the balfe minimum for those in
need is e1'1abled.’ The petitioners assert such rights in the

challenge laid in these writ petitions.
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@ Whether the sta tuw]‘v provisions of Public PI“@HMS@S

(Eviction of Umaummwed Occupants) Act, 197_72 WIMCIJZ

would have the effect of defeating the constitutional

rights of the petitioners, could be validly invoked against

them? .
58. On behalf of - the 1"esp011dé11ts, it is u‘rgéd” that the
allotment of the | quarte.l‘;s to fhe petitioners '(or their
predecessors) stands cancelled. They are therefore in
unauthorised occupétiOn of'the Government accommodation and
' | therefore liable to be evicted under the; provisions of the Public
""" Premises (Eviction of Unauthorised Occupants) Act, 1971. The
submission. is that the proceedingst‘taken by the respondents
N and the ofdefs passed against the petitioners were justified and
are in accordance with law.
59.  On the ot_her hand, the petitioners have ufged that even in
their Wildest dreams, they had never envisaged a situation when -
they would not be in a position to reside' in their own homes
| - ’ after retirement. On account of grave threats to their. safety,
the. petiﬁonefs have been prevented from returning to their
: hbmes. The petition“ers are not fesiding in Delhi_ on account of a
desire not to return to the valley or to perpetuate 1"e51dence in
Delhi, but fo1 reasons totally beyond control of Lhese petmoner
The writ petltlongrs have stated tha‘t their homes in Kashmir
“have either been destroyed or rendered inaccessible to them
primarily on account of L:he' inability of the respondents to
protect the sanie. They dq not have adequate.meansﬁ.;o acquire

any property in Delhi. It is the petitioners contention that the
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‘rented accommodation or acquire their own houses. The

" petitioners have submitted that the respondents have permitted

similarly situated persons to continue in the allotted
N

raccommodation. Reliance is also placed on orders of the

Supr‘éme Court, this Court and ‘the Central Administrative

Tribunal also prohibiting eviction "of similarly placed persons

from allotted acdommodation.

In this background, -the petitioners assail also the failure

~to consider their requests to the respondents to . exercise

B

pension admissible to them does not enable them to afford

discrefion vested in them uhnder the Allotment of Government -

.Resi_dences (General Pool in Delhi) Rﬁles, 1963 to permit the

_petitioners to continue to occupy the allotted premises. It is

urged that this refusal was disérhiinatory, arbitrary and has
failed to consider the relevant circumstances.
60. It is contended by the pétitioners that in these facts, they

are not in unautho_rizéd occupation of the quarters and that the

respondents could not have' taken recourse to proceedings

under thée Public Premises Act, 1971 which would 'have the
effect of ousting them and their families from their only

residence without taking steps of making .provi'sion of

reasonable alternatives. The contention is that the entire.

action taken by 'the respondents and ‘implementation of the
threat of forcible eviction would result in violation- of the
fundamental and basic human rights of the peti‘tiohers and,

therefore, is unconstitutional, without jurisdiction and

“completely illegal.
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~61. 'So far as the coﬁditions which were in existence in the

Binding judicial precedents

' s%éte of Jammu & I(aélilﬁir, thg fesforaﬁqn of normalcy and the
'.Circ't-lmstances 11_1 Wl}ich they are occupyiﬁg these’quarters are
Concérned, i“eliancé has beén pl'a‘ced' by't-he petiﬁoners.'on the
- proceedings anci ordérs passéd in. sevéral simiiar casés prior
hitherto which héve ,been . Complétely ignored by the
_1"esp011dents Attentlon is drawn to the orders of Lhe Szzzpfeme
Court of India. in SLP (! C) N@ 763’9/1 9.@9 Sj}’m J L Koul &
| AUM". 'Vs. State of, Jammu & Kas]ﬂmu‘ & Ors. Shri J.L. Koul &
the other petitioners in this céselwe're Kashmiri palldits who
-were employeés of the State GoVernment and being State
Government. se.rvants had been allotted _1"esident_iai
accommodauons in Jammu between 1989 90. Their houses in
~ the valley were either destroyed or burnt doWﬁ by'ﬁihfants.
‘E_Ven- though they had retired from s‘é’rvice,. thesé petitioners
-Were permitted té rétaill the .,goviernm(‘ent ~acbommodations.in
Jammu “for safety 1”,ea's.ons: Such a step was considered'
_11ece$Sa1‘y ‘and Aiilevitabnle by the State Govefnment. as the
atmosphere was not CongeniEJ for thé appellants ‘to'retﬁrn to the
.Valley', more so when they had losf their fespe\cti\.fg 11011$e“s.
62. It appears ‘that other state go&erﬁment | employees
| _awai’ting allotment of official.accommodation 60111d not 'get the-
same. for the reason that these retlred persons continued to
occupy the off1c1al accommodatlon They fﬂed a writ petition
befo:_re the ngh Court of Jammu and Kashmir complaining
. aga_iﬁst the failure of fhe' State Goverﬁme11t to provide them

-

“with official_abcomniodation. A learned Single Judge of the High
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Court of Jammu & Kashmir had allowed the writ petition and

passed a judgment 611 24" January, 1997 directing eviction of all

‘these persons who had ceased to be government servants for

any reason but were still occupying the state accommodation.

The learned Singie Judge had also directed that the persons who
were not in government service but required Government
accommodation because.‘ of securfity' reasons, should be tried to
be accommodated within one complex so that their security is

ensured, reducing the burden on the state which would have to

~incur lesser amount for their security.

63. © For the reason that the étate gove'rnment was attempting
to evict these occupants without providihg them with alternétive
accomﬁodations, a challenge was laid to the judgment of the
Single Judge dated the 24™ of January, 1997 by a letters patent
appeal. This appeal was dismissed _by. the Division Bench by a
j-'udglﬁénf | dateld‘ 14éh Marlch,. ‘199’.7, however, ’ giving an
opportunity to the appellants to approach the appropriate
authoi"ity for relief. In this background, these perso'ns led by

Shri J.L. Koul, filed the above special leave petition before the

Supreme Court. On a.consideration of the matter, an interim

order order dated Ilth April, 1997 was passed by' the court

directing the state government to maintain status quo regarding -

the possession of the property.
64. Mr. R.K. Handoo, learned counsel for the petitioners has

referred to certain orders passed by the Supreme Court of India

in the said petition. On 26% August, 1997, the Supreme Court

had required counsel representing the State of Jammu &

' Kashn_lir to ascertain from the State Government as to whether
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' the petitioners can be pu‘t'back in to the houses owned by them

in the Kashmir Valley and to ensure protection of their persons

“as also their properties.

65. The case was thereafter _lyékén up by the SuApre'me Court

on 28% January, 1998 when the Supreme Court took notice of

the massacre of Kashmiri Pandits in the Kashmir Valley which

‘had taken place a few days prior to the hearing and recorded

the following order :-

“This order is being made in the backdrop of a
massacre of Kashmiri Pandits which took place a
couple of days ago in the Kashmir valley. '

Adjourned sine die. - Stay to continue. The petition to
be activated on mentioning by counsel for the State of
Jammu and Kashmir as and when the State is in a
‘position to assure return of the petitioners to their

* respective homes in the Kashmir valley and ensure
their safety and personal property.” :

' '(Underlinin'g supplied)

. 66. Itis 4110teWorthy that the Supreme Court had also passed

an order on 3™ December; 2008 (in Shri J.IL. Koul & Others

vs, State of J&K aforenoticed) directing the respondent-state

to frame a rehabilitation scheme within a period of six months

and to place the same before the court. For the reason that no
material or scheme was placed before it by the respondents, an

17" September, 2009, the Supreme Court directed the Chief

Secretary. of the State to fﬂe a personal affidavit as to what
steps had been taken pursuant to the 6I‘d€1‘8 of the court. -

67. An affidavit dated 6% .Octob-er, 2009 was thereafter filed
by the Chief SeCrétaly in the case. Thevappeal was disposed of
_by a final judgment on 2.7th Octobér, 2009 which stands 1"eportéd
at 2‘0@9‘ (1) AD S'C 253’ J-L. Koul & Others Vs. Smm of

Jammu & Kashmir. So far as rehabilitation of the Kashmiri
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migrants is Congemed, -the affidavit dated 6% October, 2009 haéf
been considered in para 7 of the judgment in the following

terms:-

“7. In pursuance of the said-order, the Chief Secretary
has filed the affidavit dated 6.10.2009. In the said
affidavit it has been disclosed that-out of 54 appellants
.23 had already handed over the Government
accommodation to thé State Department and' the same
had been allotted to the Government employees. Only
31 migrants/retirees are presently in occupation of the
Government accommodation. It ~has further been
clarified that there are 37,280 families who have been
registered for the relief including the accommodation
and out of them only 5,000 families could be. provided
the accommodation in the camps. However, it had been
undertaken that the Government would provide such
facilities to all Kashmiri migrants till they are residing at
the present places. The relevant part of the affidavit
reads as.under:- ‘ :

"5. That it is further submitted that Govt.
formulated a package for return and rehabilitation
of Kashmiri Migrants which involves an outlay of
Rs.1618.40 -crores. This is for the first time since
1990, that Govi. of India has come up with a
policy for Return _and Rehabilitation of
Kashmiri Migrants. The policy has been framed
on the recommendations of a weorking group
constituted by Govi. of India to suggest various
confidence building measures ‘in the J&K State.
While framing the policy various needs of the
migrants have been taken into consideration, such
as housing, education, revival of Agriculture and

 Horticulture land, employment etc. The details of
the package announced on 5% June 2008 are
reproduced as under:- '

i) Return and Rehabilitation Package of
Kashmiri Migrants: The total package involves an
~outlay of HKs.1618.40 crore. The main
components of the package are as under: (a)
Housing . '
' i) Assistance @ Rs.7.5 lac for fully or partially
damaged house left behind by migrant.”
(i) Rs.2.00 lac for dilapidated/unused houses.
(iii) Rs.7.5. lac for purchase/construction of a
house in Group Housing Societies for those who
have sold their properties during the period after
1989 and before the enactment of "The J&K
Migrant  Immovable Property (Preservation,
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- Protection and Restraint of Distress Sale) Act,

1997" on 30.5.1997.

(b) Transit Accommodation : Construction of
transit accommodation at three sites @ Rs.20.00
crore each for total Rs.60.00 crore. Alternatively,
Rs.1.00 lac per family towards rental and

incidental expenses to those families who may not

be accommodated in transit accommodation.

~ (c) Continuation of Cash Relief to Migrants:
Migrants families at Jammu and Delhi who are
recipients of cash relief and free ration would
continue to receive the same @ Rs.5000 per family
per month (including rations) for a period -of two
years after their return to the valley.

7. That it may be further submitted that

unemployed youth were asked to convey their
willingness for serving in Kashmir Valley. In
response to the same, 14074 unemployed youth
have expressed their willingness in writing for

- serving in -Kashmir valley.

8. That it is further submitted that a form called
"EXPRESSION OF INTEREST" was circulated
among the migrants in order to ascertain their

~willingness to return to valley and so far 1676

families have expressed their willingness to return
to valley and avail the concession available under
the package.

9. That it is further submitted that land aL the
following three sites have already been identified
for construction of transit accommodation, . the
details whereof are as under: a- Land at Vessu,
District Kulgam 100 Kanals. b- Land at Qazigund,
District Anantnag 25 Kanals. ¢- Land at Khanpura,

- District. Baramulla 50 Kanals

10. That it may be further submltted that 200
flats are nearing completion at Sheikhpora
Budgam. In addition to this, 18 flats are available
at Mattan Anantnag. These flats are to be used as

transit accommodation by the Kashmiri migrants

who wish to return to valley. The migrants shall
stay in the transit accommodation till they re-
construct or renovate their houses.

11. That it may be further submitted that State
Government had also constituted an Apex Advisory
Commiftee to oversee the implementation of

" Return and Rehabilitation package for Kashmiri-

Migrants in the month of September 2009 and
immediately after the constitution of the Apex
Level 8 Committee, various suggestions were put

 forthin a meeting held on 23.9.2009.

12. That it may be further submitted that the
State Cabinet vide its decision No0.130/11/2009
dated 1.10.2009 has approved the package for

"Return and Rehabilitation of Kashmiri Migrants to

Kashmir Valley. - However, with regard to
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: A9,
implementation of employment scheme a 7
Committee has also been ordered to be constituted
to - 'go into the legal and other implications for
making recruitments of the migrant youth -against
various posts before the said scheme is formally
notified. The Committee has to submit its report
within a period of two weeks.

13. That the State Government is keen to
rehabilitate the Kashmiri Migrants in the Kashmir
valley and shall provide every type of assistance
for their return and rehabilitation. The process for
the rehabilitation in valley has been initiated in
June 2008 after Govt. of India announced the
package for their return."

(Emphasis supplied)

The Supreme Court observed that this case had remained
pending before it for twelve years-__and that the court had been
insisting upon the state to frame the scheme of rehabilitation of

the 'appellants and | particularly for providing them

- accommodation. Placing® reliance” . on the above

affidavits/undertakings given by the respondents, the Court
o : .
further observed that the authorities have framed the

1"ehé1bilitat_ion scheme and for, implementation of the same, it has
got sufficient resources also. In this background, the Supreme
Court issued the following directions:-

9. In view of the above affidavit/undertaking given
by the State and after hearing Mrs. Purnima Bhat Kak,
Ld. Counsel .for the appellants and Mr. Anis
Suhrawardy, Ld. Counsel for the State, we dispose of
. the appeal with a pious hope that State shall take all
‘endeavours to rehabilitate the persons who have
been victim of terrorism and #ilf the State is able
to rehabilitate and provide the appiopriate
accommodation to 31 appellants-refirees/oustees,
they shall continue 0 pPOSSess the
accommodations which are in their respective
possession on this date.”
' (Emphasis supplied)

68. It is noteworthy that the only difference between the
pe?itioners before the Supreme Court and those who are bhefore

this court is, that the pétition before the Supreme Court
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1"ela£ed 'to':personé v.vhoiwe‘re'retiréd employees of the Sta@’)
Governmentwhilé- the presént petitioners are all emp]oyees of
the Central Governmeht aﬁd its _departments. However, the
p'etiti.oners before the Supreme Court and the present Wit
petitioners are’ identically plz;ced victinvls. of the militancy .and
ﬂle :righfs -asserted by both sets of the petitioners and issues
raised by fhem are identical.

69. While' the avae’ pe'tition femained pending in the

Supreme Court, some’ other similarly placed employees were

-~

facing the same threat ” of eviction as the present sef of
petitioners.. Some such persons approached this coﬁrt while
others filed' a petition before vtl'le Central Administrative .
Tribunal. The orders passed in these matters would also have a

bearing on the present consideration.

' 70. -Reference requires to be also made to a judgment passed

on 2™ Auqust;, 2006 in WP (((é’) Na’.i] T42/2005 entitled P.K.
Hémd@@ VS, Eﬁmt@ Officer & Anr by this- court which ié
reﬁort'ed at 1.32 (2@06} DZT 672. Shri P.K. Handoo was also a
Kashmiri Pandit and part of the minority commﬁnity in the

Kashmir valley. ‘An employee with the Intelligénce Bureau of

“the Government of India, he had retired from the service on 31°%

July, 2004 whereafter efforts to cancel his allotment and evict
him by way of proceedings under the Public Premises Act, 1971
had been undertaken. Sh. P.K.Handoo filed the writ petition

assailing this action.and the eviction order dated 30% June, 2005

passed against him in the proceedings by the estate officer and

also sought issuance of a writ of mandamus against the

respondents to allow him to retain the official accommodation
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which had been. allotted to him tillb such time that tlv€)’)/

Government made it possible for him to return to Srinagar or Lill
sui'ta.bl_é alternative accommodétion is provided to him in Delhi.
71. Thel observations made by this court in the judgment -
dafed 2“_°' August, 2006 in P.K. Hﬂﬂd@b (supra) while de.ali'vng
with the very objections urgéd in these proceedings, deserve to
be considered in extenso and read as follows :-

“11. “The .argument submitted by the learned
counsel for the respondents is typically gauche. It
lacks sensitivity. Kashmir has never ceased to be a hub
of terrorist activity which is mainly directed against the
Hindu Pandits. The violence in the State is at its peak.
-Due to the obstinacy of terrorists and helplessness of .
the government to counter .terror, the situation could

- not improve. Indian Corstitution applies to all the
citizens of India. Equal protection means the 11ght to
equal treatment in similar circumstances. There
should be no discrimination between one person and
another if as regards the subject matter of the
legislation their position is the same. It is settled law
that a judicial or quasi judicial de0131011 cannot offend

Article 14.

12. In the result, 1 allow the wrif petition in
terms of the order passed by the Apex Court in the
case of |.IL. Koul Vs. State of Jammu and Kashmir
(supra). Respondents are directed to allow the

~ petitioner to retain Quarter No.D-845, Mandir Marg,
New Delhi, pending decision in SLP  © No0.7369/2007,
subject to payment of normal licence fees or in the
‘alternative the respondents may provide alternative
accommodation to the petitioner and his family
anywhere in Delhi till the pendency of the above said
writ pet1t10n before the Hon'ble Supreme Court. No .
costs.”

(underlining supplied)

72. Learned counsels for the petitioniers have also painstakingly
pointed out the earlier similar directions made as back as on.

3@”’ B@C@mbéﬂ 2002 Dby the ‘Central Administrative

Tribunal in QA No.2378/2002 entitled Tej Kishan Vs. Union

of India & QOrs. on the same issue which have also been noticed
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aild reiterated in :the P.K. Handoo (supra) judgment. It 1()?
‘noteworthy that Shri Tej Kishan,. a Kashmiri displaced person
had made a 1"equest for reteﬁtidn of Government
| accdnmodation beyond superannuation which was turned dbwn
by-the Government by an order dated 1_3th August, 2002. This
1"efus/a1 was _assaﬂed by way o’f~proceedi11gs before the Central
Ad_ministrativé Tribunal. In these proceedings, thé Tribunal had
‘vplaced reliance on a letter dated 2.“‘1‘ July, 2002 written to the
Delﬁi. Development Authority (’DDA") by the M,inistl*y' of Urban
.vDevelopment,& Poverty Alleviation on thé subject of preferential
dllotme’nt of DDA flats to j&K. migrant Central Govérnment
employees who had 'retir_e.d or were re'tilrin.g. The tribunal noted
the letpe’r in the f.ollowing_iterms:—

“12. By referring to the letter dated 2.7.2002 written
to.the DDA by the Ministry of Urban Development
& Poverty Allevation, it is stated that this has been
decided as under:- ' ‘
“......But the situation prevailing in J&K is such that
does mnot permit the safe return of these
retired/retiring Central Government employees who
. can_ settle after retirement at their native 'place.
Keeping this background in view, a decision has been
taken to allot about 100 MIG and LIG Flats in Dwarka
to such retired/retiring J&K:- migrant Central
Government employees so that the Central Pool
Accommodation could be got vacated from them. .
DDA is, therefore, requested to formulate a housing
scheme  for retired/retiring J&K migrant Central
Government employees and send a draft thereof to
this Ministry within a fortnight for approval.”
(Underlining supplied)

73. In the above . judgment, the Central Administrative
Tribunal also observed on violation of Article 14 Dby the
respondents holding that “the state shall .no'l; by its act

discrimninate as between two individuals who are similarly

)
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cir cumstanced " These f111d111gs are also noticed in para 10/67 \/1
the Judgment in P.K. Handoo’s case (supra).

74. 1 have. had 'occasion to deal with a similar issue in a

judgment dated the 11" of April, 2008 rendered in W.P.(C)

N@. 1065/2007 M.K. Koul Vs, Ulﬁoﬂ-af India & OJZ‘S,, In this

case also the petitioner was a retired Kashmiri einployee of the
Central Government who could not re:tur11 to Kashmir for the
same reason as the petitioners. Procegdings for his eviction
were also illi'tia'ted by the respondents under‘ the Public
| Premises (Eviction of Uilaufhori‘sed Occupants) Act; 1971.
During the course of -heariﬁg on 7”1'Aprﬂ, 2008, a query was put
to counsel for the 1"e§ponde_nt in this. Casé n 1“espeb't of the
position Wi‘tll regard to the safety and security of the Kashmiri
Pandits in the valley. The position was reveaied to be the same
.as before. In _paré 14 of the said judgment, consequently it was
recorded thét “the 1"e$p011deﬂzfs are 1101;‘ In a position zfé_ ensure
their safely and pl"O-Z'QCZ'J'OJJ and as such, in case they are
displaced _frém the accommodation W]jjc]:z t]zef are occupying,
they will not be in é position to return 'té their respective homes
I the Kashmir valley” )
Consequently, 'thelfollowing' directions were iséued:—

15, In__ this background, the respondents
certainly cannot be permitted to maintain the
order _of cancellation of the petitioner's
allotment or to enforce the eviction order which
has been passed against the petitioner or to evict

the petitioners fr@m the 1@1‘@11115@5 which they are
occupying.

16. There is no doubt, that the petitioner was
makmg payment of the normal licence fee while he
was in service. Interest of justice and equity merit .
that the petitioner be required to make p ayment of
the licence fee on the same basis till such time as the
respondents are able to ensure: safety of personal
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property of the petitioner in their home State or are in <2 >
a  position to provide similar alternative -
accommodation to the -petitioner or the petitioner
acquires any other residential property in Delhi.
17. In view of the above discussion, this writ
petition is.allowed.
The respondents are directed to permit the
. petitioner to continue to occupy the Quarter No.N-
299, Sector-8, R.K. Puram, New Delhi subject to
payment of the same licence fee as was being paid by
the petitioner on the date when he retired. This
order shall continue to operate till such time as the
respondents . provide similar alternative
- accommodation to the petitioner, or the petitioner
acquires any residential property in his name.
This writ petition is allowed in the above terms. .
There shall be no order as to costs.” :
(Emphasis supplied)

It is noteworthy that these orders have not been assailed

and have attained finality.

75. It is urged by learned counsel for the respondents that

fa11u1e of the Government of Indla to challenge the orders

passed in WP(C) No. 171 74.2/2’005 entitlied- P. K Handoo w.

Estate Officer & Alﬂzr,; WP (C) No.I 06@/2007 entitled
M.K.Kaul v. UOI & Ors. and the other cases are immaterial
and would have no bearing on the instant case. Reliance is

placed on the pronouncement of the Apex Court reported at

A(Z’ﬂ@ﬁ) Il $CC 709 Col. B.J. Akkara Vs. Government of

India & Ors. in sup"port of this submission.

76 It is noteworthy that Col. B.J. Akkara's case (supra)

related to efforts of the G{overnmenf to Tecover payment of

excess amount as pension. Certain orders stood passed in the

writ petition filed by other employees who had raised a similar

'chaﬂenge. These orders had not been challenged by the

Government. In this backgl ound, the peutloner had ConLended

that Lhe GovernmenL was estopped from recovering the amount
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from him in view of those- orders WhiCh 'had attained finalitys b
The Apex Couft rejected the colntentions and held that the
Union of India would not be barred from resisting the
subsequent writ betit‘ibﬁs 111\vi(j‘1ving similar issues or -challenging ‘
'subs>equenvt jﬁdgments of the High Coﬁrt -1"'ea1ising A'the -
seriousness or 1ﬂagnitude of the issues or financial iniplications.
The position Woulci be different‘o.nly,if it is_,es.tabli-she'd that 1A;he
Governnient had adopfed a pick and choose method.mﬂy ‘to
avoid relief to the‘petitionel." oh account of mala fide or ulterior
" 11'10tiveé. It was held that principles bf estoppel, \res judicata,
legitimate expectation or fairness in action were not 'attracted
‘on the facts éf the case.
| No plea of Violation of fundamentai 1“ights was involved in
Akkara’s case (suiara). There can be. ﬁo ‘Qomparis,on with the
facts of Akkara's baz&e (supra) with those of the present cases.
77.. The aforenoticed jﬁdgments and orders. were clearly
relevant and binding upon the lrespoﬁdents for construing and
taking a view on the contentions and Clailns of the petitioners.
 The respondents were also bound by the deposition and the
policy placed before th.e Suprem'e Court which resulted in its
judg1lle11t.dated 6" of October, 2009. The available records do
not show any consideration of the aforenoticed judgments and .
orc_lers' so far .as the rights and plight of the petitio.ne.lfs‘are

concerned.

Cancellation of allotments and action under the Public Premiscs

Act, 1971

‘. 78.  Mr. ‘Jatan Singh, learned counsel appearing for the

respondent No.1 has contended that the decision to cancel the
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é’llotments and to initiate the proceedings under the PL{blic 77
Premises Act,. 1971 as well as the orders of the Estate Officer
and the jﬁdgmen.ts. of the Appellate Court are in terms of
statutory provisions éannot be assailed by way of thése writ
petitions. g |

Reli'cince is placed on the pronouncements of this court

" reported at (1995) II AD Delhi 293 Union of India Vs. §M

Aggarwal & 31 025]1@1‘5; 2000 (55) DRJ 57 Bhim Singh Vs.
Uﬁi@ﬂ of India & Anr; AIR 1 97 7.D(E’lﬂi 268 Hardwari Lal
Venﬁa Vs. 'T he Esmfe Ofﬁc@rj& COrs. in support. |

79. | This ‘objection of the respondents igildl"es well settled first
.principles of law. lMereiy because the impugned action is taken
and order/. passed. in 'pul_"ported exel"éise of statutory pdwer
.WOU.}.C'I not 1‘eﬁdér it immune from ju'dici‘al scrutiny. ‘The question
as to manner in which such ';actioﬁ and orders viz-a-viz their
effect on fundainental rights will be examined, standé answered
by thé‘ Supreme Court in AIR 1 .@785‘6‘ 597: (I1978) 1 SCC 248

Maneka Gandlii Vs Union of Inidia and others. In this case,

the court had made the following observations with regard to .

the impact of action taken under provisions of the Passport Act:-

. “Now, if the effect of State action on a
fundamental right is direct and inevitable, then a
fortiorari, it must be presumed to have been intended by
the authority taking the action and hence, this doctrine
of direct and inevitable effect has been described by
some jurists as the doctrine of intended and real effect.
This is the test which must be applied for the purpose of
determining whether Section 10 (3) (¢ ) of the impugned
order, made under it is violative of Article 19 (1)(a) or
(g).” ‘ : '

80. The Supreme Court further ruled that it is not necessary to

~ assail the constitutional validity of the statutory provisions
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' under which the impugned order is méde and that the comﬁ
| | would still be able to exémine as to Whethef the order made in
exercise of statutory power was invalid for the reason that it
\ cbiltl"axfened a fundamental right.holdihg as follows :-

“But that does not mean that an order made under
Section 10(3)(c) ) may not violate Article 19(1)(a) or (g).
While . dlscussmg the constitutional validity of the
_1mpunged order 1mpou11d1ng the passport of the
petitioner, we. shall have occasion to-point out that even
where a statutory provision empowering an authority to
take action is constitutionally valid, action taken under it
"may offend a fundamental right and in that event, though
‘the statutory provision is valid, the action mr:}v be void.

It is true, and we must straightaway conceded that
merely because a statutory provision empowering an
authority to take action in spemﬂed circumstances 1is
constitutionally valid as not being in conflict with "any
fundamental rights, it does not give a .carte blanche to
the authority to-make any .order it likes so long as it is
within the parameters laid down by the provision. Every
offer made under a statutory provision must-not only be
within the authority conferred by the statutory provision,
but must also stand the test of fundamental: rights.
' Parliament cannot be presumed to have intended to
confer power on an authority to act in contravention of
fundamental .rights. It is a basic constitutional
assumption underlying every statutory grant of power
that the authority’ on which the power is conferred,
should act constitutionally and not in violation of any
fundamental ‘right. This would seem to be elementary
and no authority is necessary in support of it.”
(Underlining supplied)

b o 81.- In the above case, the Supreme" Court held that even
- though the impugned order was within the terms of the relevant

section, “it must nevertheless, not contravene any fundamental

~

rights and if it does, it would be void”.
So far as the present case is conberned, even it were to
. .be held that the action taken by thé respondents H was
permissible gnder thé statutory provision"s, but if it violated or
- adversely impacted fundamenfal right.s of the petitionefs, it

would have to be voided. This objection to the maintainability of
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the present writ petitions is fhei‘efore misconceived and is
r eje( ted. |
82, An ‘examination of the order of cancellauon of the
allotﬁent 1"equires' to be undertaken. The only 1"ules 1."elied upon
iﬁ vsupport of the power to permi.t occupancy of the quarters are

the Alotment of Government Residences (General Pool in -

Delhi) Rules, 1963. Cancellation Qf the allotment has been
effected ﬁnder these very rules.
83. The respondents have permitted the petitioners to occupy
'thé same in exercise of power conferred on them. It is not the
1espondents case that the- petltlonels came into possessmn of
the quarters 1llega11y or without authority. The occupancy is
- being treated as unauthorised by the respondents for the
reason that they have cancelled the allotments.
84. In view of this stand of the respondents,- it becomes
necessary to exa‘mine‘ the pi"ovi’.sion_s‘-of the Public Premises Act,
1971. |
| 85." For the purpo‘ses‘ .of the instant case, the expression
“unauthorized occupation” as defined under section 2(g) of the
Public Premises (FEviction of U_maumaﬁged COccupants)

Act, 1’971 has to be construed.

. Section 2(g) of the said statute reads as follows :-

"2(g) “unauthorised occupation”, in relation to
any public premises, means the occupation by any
person of the public premises without authority for
such occupation, and includes the continuance in
occupation by any person of the public premises
after the authority (whether by way of grant or any

-other mode of transfer) under which he was
allowed to occupy the premises, has expired or has
been determined for any reason whatsoever.”
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86. So far as the'proceedings for eviction under the Public
Premises Act, 1971 are concerned, Sections 4 and 5 thereof

deserve to be also considefed. The relevant extract 1"e'ads thus:-

“4, Issue of notice to show cause against order
of eviction. - (1) If the estate officer is of opinion
that any persons are in unauthorised occupation of
any public premises and that they should be
evicted, the - Estate Officer shall issue in the
manner. hereinafter provided -a notice in writing
calling upon all persons concerned to show cause
why an order of eviction. should not be made. |

(2) The notice shall-

. (a) specify the grounds on which the order of
eviction is proposed to be made; and

(b) require all persons concerned, that is to say, all
persons who are, or may be in occupation of or
claim interest in, the public premises,-

(i) to show cause, if any, against the proposed
~order on before such date as is .specified in the
_-notice, being a date not earlier than seven days.

f01 m the date of issue thereof, and

(ii) to appear before the Estate Officer on the date
specified in the notice along with the evidence
which they intend to produce in support of the
cause shown, and also for personal hea1111g, if such
hearing is desired.] :

XXXX

5. Eviction of unauthorised occupants. - (1) If

. after considering the cause, if any, shown by any
person in pursuance of a notice under section 4
and [any evidence produced by him in support of
the same and after personal hearing, if any, given
under clause (b) of sub-section (2) of section 4}, the
estate. officer is satisfied that the public prenmiises
are In unauthorised occupation, the estate officer
may make. an order of eviction, for reasons to be
recorded -therein, directing. that the public
premises shall be vacated, on such date as may be
'specmed in the order, by all persons who may be
in occupation. thereof or any part thereof and
cause a copy of the order to be affixed on the outer

door or some other conspicuous part of the public
premises.
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87.
whether the cancellation of the allotments to the petitioners _

was justified and valid and whether the petitioners’ occupancy

(2). If any person refuses or fails to comply with t_he
order of eviction [ on or before the date specified
in the said order or within fifteen days of the date
of its publication under sub-section (1), whichever
is later.] the estate officer or any other officer duly
authorised by the estate officer in his behalf [ 'may,
after the date so specified or after the expiry of the
period aforesaid, whichever is later, evict that
person] from, and take possession of, the public.”

" (Underlining supplied) '

The preseﬁi: cases raise a pertinent question as to

thereafter cOuld be brought within the meaning of the

- expression “unauthorised” under Section 2(g) of the Public

Premises Act, 1971.

88.

The statutory definition of the expression “unauthorised

bccupatidn" in Section 2(g) of the Public Premises Act, 1971

thus requires judicial interpretation for the purposes of the

-present cases. In this regard the oft quoted words of Justice

P.N. Bhagwati in (7983) 1 SCC 228 National Texiile

Workers” Union vs. P.R. Ramakrishnan would be apposite

when it was stated as follows :-

"We cannot allow the dead hand of the past to stifle
the growth of the living present. Law cannot stand still
: it must change with the changing social concepts and
values. If the bark that protects the tree fails to grow
and expand along with the tree, it will either choke the
tree or if it is a living tree, it will shed.that bark and
grow a new living bark for itself. Similarly, if the law
fails to respond to the needs of changing society, then
either it will stifle the growth of the society and choke
its progress or if the society is vigorous enough, it will
cast away the law which stands in the way of its
growth. Law must therefore constantly be on the move
adapting itself to the fast changing society and not lag

_ behind."
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89. While interpreting statutory pl"bvisidns, the Supreme Court
haé also approved anc.lv applied in' a nﬁmber -of cases, the
' principle of ”updating construction” while ii)tel“preting statutes
. és set. out by the léading jurist Fi"ancis Bennion in- his
commentaries titled 'Statutory Intérpretation', 2™ Edn., pg 617.
{Ref : (2003) 4 SCC 501 State af Ma]mfasﬂzﬁr@ V5. Dﬁ:
meul D. Desai ; (1997) 5 SCC 482 CIT Vs. Poddar Cement
Pvt. Lid.; (2000) 8 SCC 740 Basavaraj R. Patil vs. State of
Karnataka}. These principles have bé.en noticed in (1996) 2
SCC 428 Smfe vs. §.J. Choudhary and read as follows :-

“(2) It is presumed that Parliament intends the court to
apply to an ongoing Act a construction that
continuously updates its wording to allow for changes
since the Act was initially framed (an updating
construction). While it remains law, it is to be treated’
as always speaking. This meansin its application on
any date, the language of the Act, though necessarily
embedded in its own time, is nevertheless to be
construed in accordance with the need to treat it as
current law.” ‘

At pag}e (618-19), of the report, it is further noted that:-

“In construing an ongoing Act, the interpreter is to
presume that Parliament intended the Act to be applied
at’any future time in such a way as to give-effect to the
true original intention. Accordingly, the interpreter is
to make allowances for any relevant changes that have.
occurred, since the Act's passing, in law, social
conditions, technology, the meaning of words, and
other matters. Just as the US Constitution is regarded
as 'a living Constitution’, so an ongoing British Act is
regarded as ‘a living Act'. That today's construction
involves the supposition that Parliament was catering
long ago for a state of affairs that did not then exist is
no argument against that construction. Parliament, in
the wording of an enactment, is expected to anticipate
temporal developments. The drafter will try to. foresee
the future, and allow for it in the wording.”

It was, therefore, observed that an ongoing Act is taken

to be always speaking stating that :-
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. “An enactment of former days is thus to be read today,
in the light of dynamic processing received over the
years, with such modification of the current meaning of
its language as will now give effect to the original
legislative intention. The reality and effect of dynamic
processing provides the gradual adjustment. It is
constituted by judicial interpretation, year in and year
out. It also comprises processing by executive
officials.”

- Thus, the courts have over the period of time applied this
principle to intei‘pret various terms and phrases including
“stage carriage” has been interpreted to include “electric

tramcar”; “steam tricycle” to include. “locomotive”; “telegraph”

to include “telephone”; “banker’s book” to include “microfilm”;

“to take note” to include “use of tape recorder”; “documents” to-

include “data bases”; “handwriting” was construed to include

“typewriting” '{Reﬁ A__ZQQ@(Z} SCC 428 State Vs.

S.J.Chaudhary}. “Notice in writing” in Section 138 of the
Negéti_able Instruments Act, were construed to include a

“notice by fax”. {Ref : (1999) 4 SCC 567 SIL Import USA

Vis. Exim Aides Silk EXpozterS}. This princiiale of ‘legal '

interpretation: would squarely vapply_ to the construction to be
placed on the provisions of Public Premises Act, 1971.
90. Because of the peculiar circumstances prevalent in the
Kas’hmir_ valley, members of the minprity connﬁunity were

targetted and singled out for hostility as a class in their home

state. Admittedly, the state was unable to protect their rights
- or properties.

91. The state authorities assessed the threat perception and -

danger to the lives to some of the petitioners who were bodily

evacuated from their homes in the valléy. The transfer of the
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petitioners, (or that of the persons on whom they were
dependént), tb Deﬂﬁ, which precéded the allotment of quarters,
was .thus compeiled by the inability'of the respondents to

| ‘protect ana eﬁsulle thé right to life of the petitioners. The same |
was certainly involuntary. The allotrﬁehts‘were a 1"é_sult~ of the
.éxtreme 1ieceSsify recognised and adjud.ged by the respondents
themselves. It is also noteworthy that those ﬂeeingAto safety
had no opportu_ni'ty to secur‘eA or salvage their propérties.
92.' It ié E;n admitted fact that over this period, the properties
ofﬁ the petitioners in Jammu & Kashmir have either. been
destroyed or, in’ othér cases, occupied by militants or the
majbrity gl;oups in the state. On acCounf of the inability of the
Gov;erﬁmenf to protect thé lives and properties of the
petitioners, despite the’ Cohstitutiohal mandate, the
petitioners have been deprived of their properties, are
unable to return _tQ tlieir homes and face danger to their -
lives, if they do so. o
93, “The accommodatibn allotted to the petitioners is the only

" accommodation which fhey have ever known in this cny T hé
petit,ioﬁ.ers state that they do not own any other property. It is
't1.1‘§,«fs’a’1111e sheer mecessity which compels the petitioners to

n‘i’-‘“g'.‘(.:011t111ue to occ‘upy the prelniées which was allottgd to them. It
is Clgarly evident that haviﬁg identified Aand sﬁpplied such nieed,
of the péti’tioners, absent any alterﬂatiye with 'them,‘ the
1"espo11de11ts would be requireé tp maintain the same.
94. The petitiénérs haxfe beeh Iat the mceiﬁng endlof the

threats not only for the reason that they were from another
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community but also largely because they represeuted the face of

the Central Gove1 nment in the valley as its employees.

95. It is important to note that the scheme notlced in the

.a'foreuoticed affidavit dated e October, 2009 (filed by the Chief

Secretary before the Supreme Court in J. K. Kouwul vs. Union of

India (supra); talks of ‘Return and Re]za])j]jtatjou‘. It does not
even advert to resettlement. No reference is made to the safety -

or security of the migrants who agreed or attempted to return.

Interestingly, there is 'r_eferenoe'to 37280 Kashmiri families who
had registel”ed for the relief iuclu‘dihg' accommodation out of

which out of which only 5000 families have been provided

accommodation. An undertaking stood given to the Supreme
Court that the government would provide such facilities to all

the Kashmiri migrants till they are residing at the present

places. Persons as the petitioners are not even covered under

those Who are dealt Wl.th in this affidavit.
96. lt'is also noteworthy that the affidavit filed before the

Supreme Court refers to a total package of the Central

Government involving an outlay of Rupees 1618.40 crores.

'97. " The affidavit of the Chief Secretary does not even refer to

the utlhsatlon of this huge amount of public money and the fate

of the proposed faolht1es There is nothing even before this
court which could suggest that the facilities promised before the

Supreme Court have even come into existence.

98. The alterhatlves propounded and the schemes per Lauuug

to Kashm1r1 m1gra11ts noticed in the Judgments of the Supreme

Court and of this court remain in the realm of proposals and

‘unimplemented schemes alone without any element of reality or
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fairness. No a.lternative'at_all has been made available to or
offéred -to the petitio_ners.. even during the Jhearings before this
céul“'t.. In ﬂie light of the well settled 13171110115168 laid in the
above precedents, the inevitable’ Qqnclusion is. that the.

respondents . have - not taken the relevant factors into

consideration and have acted arbitrarily and unreasonably.

The above discussion clearly manifests that the respondents

have not acted fairly in dischafge of their positive .obligation
and havé not sﬁfficiently engaged with the problems and
diffic-u‘lt'ies of the petitionel"s; o

99. The petitioners have been prevented from residing in their
hom.es in Jammu. &- Kashmir for the reason that the State has
been unable to secure their_ lives or protect 'their homes. In
fact, the respondents ‘also admit their inabiii'ty to énsure
protection ‘l:.o the-life and limb 'of the petitioners in case they
were to 1“eﬁ11f1i to the home state, let alone any measure of

security for their continued residence in the place of their birth,

in case they returned.

100. On behalf of the respondents, it has been argued at léngth |
even in these proceedings that the Union of India - has

formulated - a package for return and rehabilitation’ of the

‘ dis_placed persons. This by itself shows that the situation is not

-such that the petitioners are in a position to return to their

homes. The respondents are clearly unable to ensure protection

to the lives of the petitioners and their families or sécurity n

'their homes. .

10T. Mr. Jatan Singh, learned standing counsel for the UOI has

placed reliance on the pronouncement of this court reported at
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2000 (55) DR] 57 Bhim Singh Vs. Union of India & Anr. In
this case, the petitioner had sought upgradation of 'th.e

accommodation allotted te him on grounds of the security cover

'Whi"ch had been granted to him as a president of a po,l_i‘tical

party. A challenge was also laid to the eviction proceedings: It
was held that the accommodaﬁon allotted to him was not liable
to be upg1"aded. It is noteworthy that the pe‘l:itionér in. that case
did not hail from the Kashmir valley. No plea that the petitioner
could not return fo his own 'accommjodation on account of
inability of the state to protect either his ’life or the i)l“operty was
putforth or considered. In the iol“esent case, the pétitioners seek
no upgradatioh of aécommodation but only 151"0'tecti.011 of their
basic human right and the fundamental right to life. Tliere is no
parity at all between Bhim Singh’s case (supra) Aand thve
present cases. |
102. - It 11eeds 11.0 ela]‘aorati‘on that é judgment has to Ibe
examined in the context of the factual matrix which it decides.
The judgment 1"elj.oi1“ted at (1995) II AD Delhi 293 Union of
India Vs. .M. Agrgazwal & 31 Others, also relied upon by the
respondents, was a case of eviction of ;s‘lioplieelaers who were
licencees in shops which were public premises and had failed to
show cause in answef to the notice issued by tlie Estate Officer.
This case cann.ot be compared' with the factual 1ﬁa'£1"ix Inot_icéd

hereinabove.

103. The mspondents have also placed reliance on the

' pronouncemeht of this court reported at AIR 1977 Delhi 268

Hardwari Lal Verma Vs, The Estate Ofﬁcm‘ & Ors. wherein

.the court held that an allottee of a Government quarter is
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mefély a 1‘icencée.. Thére can be no dispute at all with .'_this
i:)1“01310§it'1011. HoWever, Hardwari Lal Verma had also not raised
_.any questlon of violation of basic human and Constltuuonal
rlghts as the pet1t10nels have in the plesent case. No fact
stcuauon as in the present case was involved.

104. T he petitioners are not contmumg to occupy the subject
premises because they want to do so. They are also not claiming
“a right to indefinitély occupy the public pren'aises or assérting a
title or-a right thefeto in respect of the subject property. The
petitioilers have merely sought protection of their right }‘to
'shlel'ter till such- time, as the respondents are able tQ ensure
their right to life in t11eir home stafe or make .availabnle a
reasonable alternative s‘he'lter to 'thé petitioners. The
respondents have theins_élve-s Considei"ed such réquests and
permitt‘ed'idelltically placed persons to continue to occupy the
allotted accommodation. Such a claim vhas also been
entertained and granted by not only the Supreme Court, but
'alsoi by this court as .We‘ll in several’ precedents mnoticed
hereinabove. ~-Tile respondents have admitted in their counfef
. affidavit that the petitionérs have nowhere else to g}o.

105. Within the l'afge_r: gfoup of the iDPs from Kashmir, the
petitioners form a special class and are retired government
‘ per.s.onnel.. When the petitionéfé were forced to relocate, ‘they
re.ceived government éccommodatidn not ohly as an incidence
of their service, but also on account of their compulsive eviction
from their homes. 'They haVe also not been able to get any

- benefit of any of the schemes framed by the government which
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clearly admit the special needs and entitlement of these

displaced pefsons.

106. Déspi‘te this hard reality, -the representations,

undertakings and promises of the Central Government, upon

»retiremen’t, the allotments to the petitioners stand cancelled

a11c1 they are being asked =~ to  vacate Government
accommodation; oﬁhefwise they face the threat of eminent
forcible eviction therefrom pursuant' to proceedings taken
against them lund_er the i’ﬁblic Premises (Evibtion of'
Unauthbrised O'c'cup ants) Act, 197 1.

107." The petitioners may tliereby be compelled to return to the

violent situation where from they were evicted/evacuated/or

forced to flee. Forcing the petitioners who are IDPs to return
to the area where they Wei”e persecuted violates the principle of
non-refoulement which is the principlé in international law
forbidding the expulsion of a 1"efuge into an area where such
p‘érson miﬁg‘_:;hts be again subjected to persecution. - The
respondents .cannot be permittted, to 611 ‘a hyperﬁtechnical
construction of statuforir provision or arbitrary exercise of
power to create a situatibﬁ Where the homeless petitioners are
compelled to return to the areas where they may face violence
and threat to their 1ife and lil;erty.

108. Th.e respondents have themselveé 1"ec6gllised the
entitlement (.j‘f the petitioners to appropriate residence, when
they made the allotments. The oﬁly reason advanced by the
respondents for their décision 'to cancel the allotment and to

evict the petitioners is that they have retired. The relevant

‘factor as to the developments in the state of Jammu & Kashmir
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and the effect of such eviction has not even been remotely

considered. No examination of the issue of whether the spirit or

‘i11te]1d1ne11t of the avowed policy of rehabilitation been

achieved, or not, has been undertaken.

- 109. The situétion which was to be addressed in these cases

was truly exceptional. This aspect has also not even remotely
entered the 1"esp‘01idents consideration. | In fact the decisions of
the respondents amply illustrates ﬂlat,the respondents are not
rational, reasonable orb‘onsistent in their decision making. - The
construction placed by the respondents in the cases of these
IDPs on the permissibility of the ocqupdncy of the quarters
under the-Alloﬁnent Rules as i"elateable solely to t_hgirsewice
results,in violation of constitutional guérantees and x;vas clearly
and coinpletely unwarranted; ‘It needs no furt"her eléboration'
that the rights Which the pétitioners are complaining breach of,

are the rights guaranfeed to them under Article 19(1)(e) and

-Article 21 of the Constitution of India. For these reasons, the

interpretation of the expression “unauthorised occupation” by

“the 1"_esp011derits as well as in the impugned orders is blinkeréd,

restricted and impermissible in the given facts. The expressién
“authority for such occupation” appearing in Section 2(g) must
take within its ambit the constitutional violations which result

from the restricted working of the statutory provisions by the

respondents. It was incumbent upon all concerned with the
, depision making to take into consideration the most material

'developments' in the home state of the petitioners and the fact

that the State was unable to guarantee protectioh of life and

liberty to the petitioners in case they return; the insufficiency
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and 1nab111ty of the 1esettlement/rehablhtatlon effort and@\e)
absence of any alternatlve to the petltloners for the pulposes of
conouuctmn of the expression authorlty f01 such occupatlon

No legal interpretation could be acceptable whlcn does not take
into its consideration these relevant facts and circumstances.
The petitioners are 'occnpying the acccnnnodation because of
the failure of the respondents to diecllafge thev constitutional

mandate and their public law obligations of protecting the right

~ to life and liberty of the petitioners.. As noticed above, the

anthotity to -occupy the quarters so far ae the petitioners were

concerned was derived from the constitutionai guarantees.
Surch occupancy_cannot be deemed or held to be

“unauthorised” by any measure.

110. The significant dlfference between the cases of’Lhe

petitioners and that of an unauthorised occupant of public

premises is that the writ petitioners have continued to occupy

- the public premises only on account of the inability of the state

to protect the fundamental and b.asic human rights of the
petitioners. | |

111. ‘The - respondents would have the records of the
circumetances in _W.hich the petitioners and their successors in
interest were transferred and evacuated to Delhi and also the
extreme necessity of 1naking the allotments of the qnartefs to

these persons who were not only Government servants but also

“IDPs. The Directorate of Estates Which has effected the

impugned decisions cancelling the allotments would be aware
of the pronouncements in respect of identically placed persons

of the Supreme Court in P.K. Koul Vs. Eétazte Officer, this
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Administrative Tribunal in Tej Kishan Vs. Union of India &

court in J.K. Koul vs. Union of India, the order of the Cent

Ors. and implemented the same. The respondents are aware of
the prevaléntvsi‘tuation.-

112. No legal interpretation would be acceptable which does
not take. into its consideration the relevant facts and
.C_ircums,tancés. “There can also 15(—3. no statutory interpretation
which results in violation and constitutional guarantees and

protection. .

The present petitionefs certainly cannot be-coinpared
with or treated -_i£1 the sarrl'e-manﬁer in which the mspondents
Would deal with any other occupant who has not suffered the
gross violations and de.privations ‘as the petitioners, and is
unauthorisedly occupying the publié prémises. |
113. It, therefore, has to be held that the occupation by
_pAetitioﬁers cannot be construed as ';unauthorized 6601_113&11;1011" of
the quarters within the- mean_ing of the expression in’ Section
2(g) of the ‘ Public Premisés (Eviction ‘of Unauthprﬁed
Occupants) Act, 1971.

114. Anl - examination of the impugned orders is now
necessitated. The éancel_lation of the allotments and the action
initiated under the Public Plfemises Act, 1971 were resisted by
the petitioners on the several grounds on which theée Writ
petitions afe premised. However, the same resultpd n ‘the.
impugned orders of eviction. |
115. The sole reason given by the Estate Officer for passing the
impugned orders of eviction_ is that the allotments in favour of

the petitioners stand cancelled and that they had failed to prove
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that they were not in unauthorized occupation of. the instant
pren.lises. None of the other COlltelltiQnS of the petitioner have
been even meﬁtioned let alone considered.

116.  The petitioners' appeals assailiﬁg these eviction orders
stand Eejecfed.

117. The petitioners had placed the several decisions relating

to similarly situated persons before the respondents, the Estate

| Officer as well as the learned Additional District Judges. A plea

was taken tha:t» because of failure of th.e' respondents to ensure
the protection of the rights of the petitioners under Article 21 of
the Constitution of India- they Qontinu'ed to occupy the quarters.
The peﬁtioners h’ad also urged .that they stood deprived of home
and'h;ear'th because of the failure of the 1“esp011de.11'ts to ensure

the constitutional guafaﬁtees and -discharge the mandate

thereunder.
118. The appellate orders notice the petitioners" contention

that the petitioners have made several representations to

~ various authorities for allowing them to retain the

accommodation on the ground that they belong to Kashmir and
it was not feasible to return in view of the communal riots and

terrorists movements. These requests have not been acceded

to. The impugned appellate‘orders record that the petitioners

have challben'ged the eviction orders on the ground that the
Estate Officer had failed to con51de1 Lhe fact that they were |
Kashmlm m1gra11ts and cannot return to Srinagar till normalcy
is restored. It was also a ground of appeal that the Estate
Officer had not considered the_.o_rders in SLP No. 1369/ 1997 by

the Supreme Court and that the petitioners' cases Were on the
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same footings. Thé challenge had also_ been laid to the orders
of the estaté officer on gr'ouhdS of arbitrafiness'énd Vio_la‘@ion of
principleé of nhatural justice. . |

119. The appellate court in the impugned orders has also,
proceeded on the sole ground that there was no lease or license
deed issued in favour of the pet‘itioﬁers by the Government of -
Indi.a.' The orderé of the Apex Court were not considered on the
sole ground-that copy of the Special Leave Petition had not been
piaCed before the court and that the petitioners were not a
party to the proceedings. The learned appellate court was also
of the ﬁew that the peti_tioﬁeréwefe proxﬁded a?:commoda;tion
in Delhi because ‘they were in service in Delhi and not.bécause
of terrprists threats-and further that accomnllodation ‘was given
only by virtue of employment. It was also conclﬁded“that no
relief had beén' granted to the petitionei"s by the Supreme Court
and therefore, the orders did- not -aséist the Sﬁpreme Colurt.
The eviction orders had been sustained in view of these
conclusions.

120. As a result, such working of the Pub‘lic‘Premises Act by
the respondents, the petitioners are being threatenéd Will]:1
évicfion ffom f;hé only shelters that thegf know, without any-.
alternativé being available to them.

121. The 1"esp011de11ts are bound to‘act in a manner which is
compatible with the co-nstitutional rights of the petitioner while
this court has to take into aéqoﬁnt and require the legislation to
‘be read compéﬁbly with such rights. -The/objeAct.is to ensure
that the actions and orders must be su('_:h: as to avert or 1"eC'tify

-any violation of such basic rights.
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122. The .scheine of the Public Pfemises (Eviction QS
- Unauthorised OccupAan'ts) Act, 1971 shows that the notice which
is issuéd undgr Section 4 to show cause is required to specify
. the groundé on which .the evictioﬁ is proposed to be ‘méc_le énd
vrequ-ire the person~s concerned to shpw cause against the
proposed order,‘before the épecified date when they are to
131"6duce evidence in \support of the show cause. Under Section
5. of the Act, th.eAES'l:‘ate Of_ficei* ils required to COllsidel;,'tlle show
cause by the noticee under Section 4 as well as the evidence
‘i)l"o&uce.d by him .and after personal heéring, if any, given.
’Thereaﬁ\:'er,. the Estéte Off_icei" is required to record reasons for
his satisfactioﬁ for making an order of eviction. The orders of
the estate officer discloses no reasons at all to support
;s‘atisfactic')n to order _evictidll. ‘The impugned 01"der$ do not
reﬂéCt the consideration of the 'contentiohs on the evidence
placed by the petitioners. | |
123. The due process .clause in the Constitution mandates
ensuring that flle state provides a humane standard of 1ivi'11~g to
~ its_'citizens.
124. The letter from Ministry of Urban Development to belhi
Deveiomnent Authority placed on reCQr-d in Tej Kishan vs. UOI
(Supiﬁ) before the Central Adlﬁiliistl"ative Tribunal (also relied .
upon in 732 (2006} DLT 672 P.K. Hmid@@ vs, Estate OfﬁC@f
indicates,engagement of thAe authoritieé with thié issue and the
decision of thé\ Cent[ral Government directing that schemes be
framed by the Delhi Development Authofity-as well for making
'preferen-tial allotments of accommodation vto Kashmiri inigrants.

In addition, the quernment affidavit Qa'ted 6% October, 2009 in
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J.L. Koul (Sdpfa) filed in the Supreme Court of India .als }

expresses the same concern as has been expressed in the above
Guiding Pfinciples on Internal Displacement.

These éctioﬁs unequivocally manifest the respondents’
awaréness about the positive obligation imposed upon them t'o

ensure that the persons displaced from Kashmir are required to

" be resettled and/or rehabilitated. There is admission of

responsibility and culpability. The working of the -measures,
however, reflects that the steps which have been taken are

inadequate and hopelessly insufficient. - Even in the prolonged

- hearing before this court, the respondents could place no

alternative so far as the petitidhers were Concei"lléd.

125. In AIR 2010 SC 1476 State of West Bengal vs. The
Community for Protection of Dem@mﬁ'tic Rights, West
:B@ﬂgfal & ars., th’:e Supreme Court has also held that the court
was requiréd’ to weigh the imp‘act of a particular government

scheme, statute. or action on the fundamental rights of those

 effected by the government schemé, statute. or action. In case

aiiy statute or action abrogates or abridges such 1"igh;ts, it would

be violative of the basic structure/doctrine of the Constitution.
For this reason as well, any application or enforceme’ﬁt

of statutory provisions, ‘rules, . regulations that impacts or

impinges fundamental rights has to be struck down. -

126, In [2004] EWCA Civ 540 Sebfetmy of State for the

Home Department vs. Wayoka Limbuela, Binyam Tefera
Tesema & Yusif Adam, the House of Lords has prescribed a
test to determine whether a statutory scheme or a government

policy caused a violation of fundamental 1“igllts. It was observed
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that when a reasonable evaluation of all relevant facts aigg<
circumstances shows that a government policy would subject
petitidllel"s to an immediate and serious deprivation of the basic

necessities of life, then the court may properly g’rant‘relief. It

“was also held that the state would be liable for both action and

'ina_cﬁon as long és the action or inaction results in a serious
_deprivation of rights orlhuman dignity. |

127. 1In the light_of the directions by the Supreme Court‘and‘
this court 111 the 'aforenot.iced cases rela'ting. to identically

situated displaced persons who are victims of violence, the

contest by the respdndents to the present writ petitions on

" technical, specious and legélly untenable grounds is unfair to |

say the least. Similar issues have arisen before and orders

. stand passed in favour of the similérly placed persons therein.
-128.  The petitioners -have suffered on account of the

“respondents failure to protect their life and liberty when they

were compelled to flee from their homes in Kashmir. In

international law, refugees are protected from-being compelled

to return to places or situations where their lives or freedom

could be i:hreaten'ed_. It is pointed out that the_.responden'ts

have implemented this principle in the cases of Chakmas,

Tibetans, and else where IDPs, who are citizens of the same

country, certainly cannot be treated differently and compelled
to return to violent situations.

129. The proceedings as well as the impugned decisions and

orders have completely failed to.take into consideration the
material issue of the impact of the proceedings and the orders

which would result in forcible eviction of the petitioners from
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the only s‘helte‘rs known -to them without an§ élternative. The/ﬂ>
i»1mpug11ed Cancellatlon of allotments, the orders of eviction
_passed by the Estate Offlcel and the af01 enotlced or dels
~dismissing ‘thé appeals of the petitioners are in the teeth of the
bOllStitUtiOli&l guarantees to the petitioﬁers under Articles
19(1)(e)(g) aﬁd 21 and therefore _not'sustainable.,

1 30. Such éancellation of allotment and.forcible; eviction at the
hands of the State utilizing the shield of a statutory right to do
so under the Public Pl"emisés Act, 1971 results in violation of the
constitutional 1"ights.of the pe‘titioners. It is manifest ftherefore '
: such that such applicatioh of law as W.ould have an impact of
x(/iolating thé fﬁ11d_amé11ta1 rights. of the petitioners is
impermissible uhder the constitutional scheme.

Prbpanfjozza]jtv test

131. The proportionality of the' impaét on the fundamental right
involved "by working of the stétutory 15fovision as "\against the
objectivepf the concerned: statute is another important test for
adjudicatilig upon the llegality of the interference with the right
which would hav‘e' a beariﬁg on the presenf case. In a
pfonouncément of the _House of Lor‘ds. reported at - (2007)
UIQ%M I 1 :(2’(]’07"} 4 All ER 1 5 Huaﬂg Vs. 5@@”@%]@/ ol State
for m‘e .Hamé -Depm*mzzemz the decisio_n making role and
function of the app,elléte immigratioﬁ authorities in the Qohtekt
of the Human Rights Act, 1998 aﬁd the Immigration and A'sylum-
Act, 1999 was 11_1 issue. The House .examinéd the scope of
reviews by the prescribed authoritiés.; The private parties

-Complained -of violation of their rights under Article 8 of the

W.P.(C) No.15239/2004 . Page 88 of 157

e



Emopean ConvenLlon f01 the Protect1on of Human nghts and

Fundamental Freedoms, 1950 which provides as under:-

“1. Everyone has the right to respect for his private
and family life, his home and his correspondence. 2.
There shall be no interference by a public authority
with the exercise of this right except such as-is in
accordance with the law and-is mnecessary in a
democratic society in the interests of national security,
public safety or the economic well-being of the oountly,

for the prevention of disorder or crime, for

protection of health or morals, or for the proteotlon of

the 1“1ghts and freedoms of others.”

A9

"~ The consideration by the House of Lords on the principle of

proportionality of the impact of the interference on the right vis-a-

vis, the legitimate end in view is important and reads as follows -

{4

In most cases where the apphoants complain
" of a violation of their art 8 rights, in a case where the

impugned decision  is authorised by law for

legitimate object and the interference (or lack of

respect) is of sufficient seriousness to engage the

operation or art 8, the crucial guestion is likely to- be

whether the interference (or lack of respect)

complained of is proportionate to the legitimate .

end sought fo bé achieved.  Proportionality is a

subject of such importance as. to require separate

. tre atment

_ PROPORTIONALITY

In de  Freitas Vs. Permanent Secretary of
Ministry of Agriculture, Fisheries, Lands and Housing -
[1999] 1 AC 69 at 80, [1998] 3 WLR 675 at 684, the
Privy Council, drawing on South African, Canadian
and Zimbabwean authority, defined the questions
generally to be asked in demdmg whether a measure

18 pr oportlonate

X ...Whether : (1) the leqgislative obiecti\}e

‘sufficiently important te justify limiting a fundamental

right; (i) the measures designed to meet

‘legislative objective are rationally connected to it: and

(iii) the means used to impair the right or freedom are

no more than is mnecessary to accomplish

objective.”
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Thls formulation has been widely cited and

. applied.  But counsel for the applicants (with the

support of Liberty, in a valuable written intervention)

suggested -that the formulation was deficient in

omitting reference to an overriding requirement which
featured in the judgment of Dickson CJ in R v Oakes
[1986] 1 SCR 103, from which this appr oach to

proportionality derives. ~This feature is (at 139) the

need to balance the interests of society with those of
individuals and groups. This is indeed an aspect

- .which should never be ovellooked or discounted. The

House recognised as much in R (Razgar) v Secretary
of State for the Home Dept [2004] UKHL 27 at [17]-

[20], [26], [27], [60]1,[77], [2004] 2 All ER 821 at [17]-

[201, [26]1, [27], [601, [77], [2004] 2 AC 368 when,

-having suggested a series of questions which an

adjudicator would have to ask and answer in deciding
a convention question, ‘it said (at [20])- that the
judgment on proportionality -

‘must " always involve the striking of a fair
‘balance between. the rights of the individual and the

interests: of the community which is inherent in the

whole of the convention. ~The severity and
consequences of the interference will call for careful :
- assessment at this stage :

If, as counsel suggest insufficient attention has

“been paid to this requirement, the failure should be
made good. '

(Emphasis supplied)

Having regard to the drastic violation which results from

'th_é impugned action and orders, it has to be held that the

decision of the authorities to cancel the allotments and proceed

for eviction as well as the impugned orders against the

petitioners are not in accordance with law even on reasonable

assessment of prdportionality viz-a-viz the objéct of eviction of

unauthorised occupants of the Public Premises Act, 1971.
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133. The petitioners have also complained that the respondents -
had discretion to permit the petitioners to continue to occupy

the premises under* SR 317-B-25 of the Allotment of

| G@Vmﬂm@mf Residences (General Pool _in 'Delﬂj) Rulés,

lﬁ@@’. It is*contended that the respondents were bound to
'Con.sider tile matter on the 1"e1evanf consideration of the right to

shelter of the pétitibners which Waé, involved- and cannot

premise their action on extraneous and impermissible reasons

or considerations.

Mr. B.L. Wali, learned counsel for petitioners has urged
that th.e failure to exercise discretion in'favour of the petiti'onervs
.is in fact not only in violation of the constitutional ,obliga'tions of
the respondents, but is arbitrary ahd unreasonable.

134. Shri P.K. Kaul, (writ petitioner in W.P.(C) Nb.i 5239/2004)

had earlier filed WP (C) No.6551/2003, submitting that the
reélaollde11ts had arbitrarily failed j:o Q01lsic1er_ his'reqUQS't for
regularization despite Ahaving knowledge of the | special
circumstances of the case. Mr.B.I.Wali, learned counsel for this -
- petitioner has placed the order which was passé_d on 15‘:“
i."October, 2003 in thé earlier writ petition, which directed 'the'
respondents to consider the question of re‘gularlization' of
allotment in favour of the petitioner in view of fhe special
circumstances. It was directed that the.pe'ti'-tionl including its
: enclosures shouid also be considered while dispos'ing‘ of the
petitioner's representation.
‘135. Despife these or'der-s, the writ peti‘ti01ie11_has Qontended

~ that there has, been.no consideration in terms of this order till
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" date. He has,. therefore, filed the writ petition being WP (C)

-No.15239/2004 challengmg .the notice issued‘by the Estate

Offiéer under section 4 of the Public Premises (Eviétion of
Unauthorised Occupants) Act, 1972 to him.

136. The other writ petitioners have also made similar requests

to the respondents for exercise of discretion which were

‘ reiterated by, them in the reply to the notices issued by the

' Estate officer under Section 4 of the Public Premises Act as well

as in the appeals which were filed. -~ The same ground of

challenge to the respondents’ action has been urged in these

-~ writ petitions.

137. Mr.B.L.Wali, learned counsel appearing for some of the
petitioners has pointed out that the reéponden“ts have exercised

discretion favourably and permit’ced-ﬁome identically situated

- displaced Kashmiris to ,c.ontinue in allotted - premises after

retirement whereas this has been arbitrarily denied .to the
petitioners. Learned counsels COllteﬁd thét the respondents’
action SO faf as the present petitioners are concerned, is
discriminatory and 116t sustainable. .

138. The respondents on fhe other hand place reliance 611 ‘th_e
pr‘onounéement of the Court_ in (1997) 1 SCC 444 SIJUZV Sagar
Tiwari Vé, Union of India and 'disputé that they have any
d1501’et1611 in‘ﬂle matter.

139. Allotment of government accommodations are effected

under the provisions of Allotment of Government Residences

(General Pool in Dellii) Rules, 1963. Reference is made to

SR 317-B-25 thereof which empowers the Government to relax
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the provisions of these rules and deserves to be considered 1n

extenso. The same reads as follows:--

“SR 31 7—B~25 The Government may for reasons to

be recorded in writing relax all or any of the provisions

of the Rulés in this Division in the case of any officer or
residence or class of officers or type of residences.”

140. Tt is undisputed before us that despite the pl"OpOLlllCied

rehabilitation scham_es statad before the Supreme Court and
éstablishiiieiit of pi"efereiitial quotas in allotments placed before
the Ceiii:i"al' Adminis"crative Tribunal, the i"espondeiits liave,iiot
been able to i"eliabilitate or reaet‘tle any.Of the petitioners.

141. The l"éSpOlldel’ltS have also not denied the availability of
tlie discretion under SR 317.B 25 of tlie Allotment Rules, 1963
and its faVbiii“abla exercise in favour of some Kashinii"i IDPs.
Yet, the respondents have failed to exercise the same discretion
in favour of the present petitioners. No explanation for the
| saiiié is even a'_ttéiiipted.

142. On the issue of eXeicise of discretion,' in 'tlie' judgment
reported at AIR 1980 SC 1622, Mmzzicjpa] C@uﬂbﬂ .Rﬂllﬂalﬂ

Vs. Vardichan & Ors., the court was concerned with the public

- power of the Magisti"ate under Section 133 of the Code of

Criminal Procedure. The court observed that the 'public power
of the magistrate under the Code’ is 'a public duty to the

iiiembei"s of the public who are victims of nuisance and so he

' shall exercise it when the Jurisdictional facts are present as

here'. So far as exercise of discretion 1S concerned, it was

QbSGl"Ved as follov’vs -

“9. So the guns of Section 133 go into action
wherever there is public nuisance. The public power of
the Magistrate under the Code is a public duty to the
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members of the public who are victims of the nulsance \/‘D \/\
and so he shall exercise it when the jurisdictional facts
are present as here. "All power is a trust-that we are
accountable for its exercise-that, from the people
and for the people, all springs, and all must exist."
Discretion becomes a duly when the beneficiary
brings home the czrcumstamceg for its benign
exen:rse o
XXXX”

143. ‘Given the established yiolation of the fundamental rights
of the petitiorlers' resulting in their displacement; the’
destruotion of their. property coupled with the prevalent
conditions i11-thelr home state; and lack of any al‘ter’nete to

them, the exercise of discretion under 'tlle SR-317 B-25 of the

" allotment of Allotment of Government Residences (General Pool

" in Delhi) Rules, 196.3 in favour of the petitioners would thus be

the bounden duty of the respondents. The mandate of the
Supreme Court in Municipal Councii Ratlam vs. Vardichan

(supra) would bind even the court.

144.  The pronouncement of the Supreme Court reported at

(Z 997) 1 SCC 444 entitled Shiv Sagar Tiwari Vs. Union of
ll’fuzdiaw@,& Ors., has been placed before this oourt by the
respondents. In this case, the court’ was concerned with gross
misuse . of discretio'nary poWer releting to allotment. of
accommodation to government employees As 'against' the
pe1“m1ss1ble dlscretlonary quota of 10 pe1 cent,. such allotments
had shot up to 70 per cent. On top of these, 8,768 houses were
allotted on ”Speoial Compassionate Grounds" in exercise of

discretion under the authority of a letter dated 18" July, 1996

~from the Cabinet Secretaly. The Government of India had

'subrnitted that itihad exercised discretion vested in it under the
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aforenoticed SR.  The court had concluded that the conduct of
the 1espoudents d1d not dlsclose appllcatlou of mind and
dlscretlou was not exercised fa1rly Tn para 56 of the Judgment

it was observed as follows:-

-“56. The decision of the present Central Government on
this aspect as finding place in the letter of the Cabinet
Secretary dated 18-7-1996 bearing DO No.1/44/1/96-
CAV is that “where it is considered absolutely
necessary” small number of out-of-turn allotments
would be made for which .purpose. also the
Ministries/Departments would formulate clear rules and
guidelines. During the course of hearing, on being
desired to know as to why out-of-turn allotment is at all
required, the submission advanced on behalf of the '
Union of India was that there are a few officers, who by
virtue of ‘the duties discharged, have to be:
accommodated in government quarters to facﬂltate
smooth functioning of the Government.xxx”

145. In view of the gross abuse of the discretion vested in the
respondents, in para 57 at page 463 of the report, it was held
that a case to permlt mlmmal out of turn allotmeuts ‘was macle

out Wh1ch has to be regulated and" transpalency has to be

K

.\O>

mamtalued in such allotments. The court considered private

Wthl’l 111cluded acmedlted Jourual1sts and news cameraman,

pelitical. parties, artistes, social worker etc and other

_ orgaulzatlous as Well

- In Shiv Sagaz Tiwari VS. UOI (supra), it was held that

the cliscretion Conferred has to be exercised'to advance the

'Muuster 1f he/she be the 1"ep081t01"y of cllscreuouary power,

. cannot claim that either there is no discretion in the matter or

unfettered discretion. The Supreme Court held that exercise of
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such discretion was an exception and deprecated the above

actioii of the Goveinment makmq the same into a NOIN].

Noteworthy, is the Govelnment S stand in this case that Vestiiiq

of some discretion in the matter of allotment of quarters was
essential-.

' Iii this background,'- the contention of the respondents
that exercise of d’iscre'tion was prohibited by the Supreme Court
in this case is totally misconceived. |
146. .dll the other hand, in the instant Cases, the petitioners
have assailed the arbitrarinese in exercise of .the discretion
admittedly conferred on the respondents and the failure to
permit continuation  of ~occupation of the allotted
acconimodation in the exceptionable circumstances and

. conditions in which they were placed. The pronouiioeiiient of
the Supreme Court in fact a581sts the petitioners as the court
recognized existence’ of and permissible- exercise of discretion

while deprecating its abuse.

o

147. The ‘' standards on which an authority would exercise

- discretion were settled by the Supreme Court in the judgment
V reported at (1979) 2 §CC 489'91%#]@&1 Ramana Dayaram
Shetty vs. Interna tional Airport Authority of India & Ors.

as follows :-

- "10. xxx. It is indeed unthinkable that in a
democracy governed by the rule of law the executive
Government or any of its officers should possess arbitrary
power over the interests of the individual. Every action of
the executive Government must be irniformed with reason
and should be free from arbitrariness. That is the very
essence. of the rule of law and its -bare minimal
requirement. And to the application of this principle it
makes not difference whether the exercise of the power

involves affection of some right or denidl of some
p11v11ege
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12. ...........It must, therefore, be taken to be the law
‘that where the Government is dealing with the public,
whether by way of giving jobs or entering into conftracts
or issuing quotas or licences or granting other forms of

~ largess, the Government cannot act arbitrarily at 1its
sweet will and, like a private individual, deal with any
person it pleases, but its action must be .in conformity
~ with standard or norms which is not arbitrary, irrational
“. or irrelevant. The power or discretion of the Government
' in the matter of grant of largess including award of jobs,
contracts, quotas, licences etc., must be confined and
structured by rational, relevant and non-discriminatory
standard or norm and if the Government departs from
such standard or norm in any particular case or cases,
the action of the Government would be liable to be struck
down, unless it can be shown by the Government that the
departure was not arbitrary, but was based on some valid
principle- which in itself was not irrational, unreasonable
or discriminatory.” o - (emphasis supplied)

A_148. In paré 85f_of the pronoun@ment reported at AIR 1974
SC 555 entitled E.P. R@yaﬁpa vs. State of Tamilnadu & Anr.
the Supreme Court laid dovx}'n the following binding principles :-

“85. ... In fact equality and arbitrariness are sworn
enemies; one belongs. to the rule of law in a republic
while the other, to the whim and caprice of an absolute
monarch. Where an act is arbitrary it is implicit in it that -
it is unequal .both according to political logic and
Constitutional law and is therefore violative of Article 14,
and if it affects any matter relating to - public
employment, it is also violative of Article 16. Articles 14
and 16 strike at arbitrariness in State action and ensure
fairness and equality of treatment. They require that
State action must be based on equivalent relevant
principles applicable alike to- all similarly situate and it
must not be guided by any extraneous or irrelevant
considerations because that would be denial of equality.
Where the operative reason for State- action, as
distinguished from motive inducing from the
antechamber of the mind, is not legitimate and relevant
but is extraneous and outside the area of permissible
considerations, it would amount to mala fide exercise of
power and that is hit by Articles 14 and 16. Mala fide
exercise of power and arbitrariness are different lethal
radiations emanating from the same vice : in fact the

latter comprehends the former. Both are inhibited by
Articles 14 and 16.” B '

(emphasis- supplied)
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1esponde11ts that this Court could be held to be powelless to

Therefere even if it were to be held as urged hy th

chrect exercise of discretion in aypaltlculal manner, in view of
the clear pr1n01p1es laid down in these Juohclal pr ecedents there

is no pI‘OhlblthIl upon this court from examining as to whether
the respondents have fa11ed to exercise chscreuoh on relevant

criterion. There is also no prohibition on this court.to examine

whether the respondents have acted arbitrarily or discriminated

agamst ‘the pet1t1011ers

The impugned action of the respondehts agamsL Lhe
petiﬁoners and the orders assailed herem have to b.e tested on
the above principles. g

149. A similar arguinent of the re_spondenl: that the allottees

were prohibited from permitting retention of accommodation

beyond the permissible period after retirement was rejected by

'the Central Administrative Tribunal in the aforenoticed decision

rendered on 0% December, 2002 in O.A. No.2378/2002
Shri Tej Kishan Vs. Uﬂi@ﬂ afzfndia & Ors. The Tribunal had
examined the petitioner.’s challengée to the mspohdent’s action-
on the plea of discriminetion premised on the conduct of the
1jespendents in exercising discretion in favour of some Sillliial"ly
situateel migrants and not hl favour of the petitioners and
observed as follews:— |

’ “31. Respondents have not disputed that
Kashmir migrants who were identically and equally
situated, on their reqguest have been allowed to
retain the accommaodation till the normalcy comes
back in State of J&K and till they are refurned,
ensured further the safely of their persons and
property and reconstruction of their houses. For
these three Kashimir migrants, who are placed in
similar situation and with same conditions, a
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different criteria was adopted on the ground @ﬁk
merits in their case, and the principle not Lo be
‘given a general application. Applicant who is also a

- Kashmir migrant having no place to live in Delhi a large -
family to support, is on a similar footing with those who
were allowed to retain the accommodation. In order to
satisfy the requirements of law, the respondents have to
establish that there has been an intelligible differentia

" and which has a reasonable nexus with the object
sought to be achieved. No grounds whatsoever have
forthcome which can be treated as reasonable or
relevant for to mete out the aforesaid requirements of
law and to pass dual test which will render the decision

in consonance with the Article 14 of the Constitution of
India. In absence of any reasons and the fact that the
applicant is equal in all respects should not have been
meted out a differential treatment.. This in my
considered view, is unsustainable being violative of
Article 14 of the Constitution of India.”

150.  The tribunal rejected the arguments of the respondents .
premised on the pronoimcemeht in Shiv Sazg/'azr Tiwari (supra)
as well as scarcity of resources holding as follows :-

32. Moreover, the contention that the directions
issued in Shiv Sagar Tiwari's case supra and the fact
that the Government accommodations are few and the
persons claiming the same are rmore and the rules do not
permit retention beyond the specified period, is 1o

~ Justification for rejecting the case of the applicant as in
[.L. Koul's case, ‘even in an-interim order passed, the
Apex Court was well aware about.the decision rendered
in Shiv Sagar Tiwari's case as well as the - Rules were
also in existence at that time as well which prohibits
retention of accommodation beyond the permissible .
period. Conscious of this, the Apex Court in the light of
the fact and conditions as well as circumstances of
Kashmir migrants, who have their own houses destroyed

-in Kashmir and those retired inclined to go back directed

. the Government to ensure their protection and as well as

- of their property so that they may be put back to their
respective houses owned by them in Kashmir on
28.1.1998 i.e. much after the decision of S.5. Tiwari's
case supra as well as the instructions through OM in
17.11.1997, the matter has been pending sine die and to

- be activated only after the State of Jammu and Kashmir
ensures return of the petitioners to their respective
Homes with safety of their persons and property. The
aforesaid petition is still pending before the Apex Court.

33, 1 also find that the Government'bv the .letter
.daﬁed'2.7.2002 in order to hold the retirees or retiral
officials of Kashmir migrants working in Delhi, who could
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not get back to J&K - due to prevailing situation, a. \\

decision has been taken to allot about 100 MIG/LIG Flats
and for which DDA has been requested to formulate the
Housing Scheme for which a draft has been sent to the
Ministry for approval. The aforesaid decision also
111corporated that these houses are being allotted to
Kashmir migrants retlrlng or retired so that the general
'pool accommodation got vacated from them. This on a
literal consideration connotes that the Kashmir migrants
who are in retention of general pool accommodation on
retirement, are to be evicted only after the DDA

formulate a Housmq Scheme to allot MIG/LIG flats to
them

34. In my considered view, the review undertaken
by the respondents in compliance of the earlier
directions of this Court has not taken note of letter dated
2.7.2002 as well as the directions in Koul's case supra. If
a post-facto approval can be accorded by CCA and
approval by the Ministry for Urban Development denying
'the same to the applicant who is similarly situated and is

~equal in all respects, smacks of arbitrariness and hostile
discrimination which, -as per various pronouncements of
the Apex Court, cannot be countenanced and would be
an antithesis to rule of laws doctrine of equality.

35. . In the result and for the forgoing reasons, OA

is partly allowed. Impugned order dated 13.8.2002 is

- quashed and set aside. Respondents are .directed to
allow the applicant to retain the Government
accommodation pending decision in SLP (Civil).
N0.7369/97. No costs.” : ' '

* (underlining supplied)

This decision of the Central Administrative Tribunal has
attained finality and also stands implemented.

- ' S

151. ‘Before this court the 1"esp011de11ts have mnot even

attempted to show how the present petitioners can be-

'dlsungulshed from elther S]zzn T ef Kw]zam (supra) or from the

instances noticed in para 31 of the Judgment of the Tribunal.
On the contrary, as set out abové, in answer to ;_:’}roﬁnds.. (A) and
(B) of the writ pétition noticed in .para 22 above, the
1"<£asp011dents.have stated that these contenﬁons of the péti‘tibnﬂ"

are a “matter of record”.
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152. There is no dlspute also to the fact that the orders in \\

] L.Koul, P.K. Haﬂdoo, M K.Koul, T ej Kisham (SMpF&Y} have
attamecl f111al1ty and these persons contmue to occupy the

allotted accommodation despite supe‘rannuauon.

153. The 1"e§p011dents are unable to pomt a single distinction,

let alone a relevant one, hetween'the present petitioners and
those in the de<31ded cases. ~ The petitioners are identioall'y
51tuated yet have been demed equal treatment. Not a WhlL of
ex}planation for not treating these petitioners as those in the

cited precedents is suggested by the respondents. - Even the

_impugned orders unfortunately do not attempt to deal with this

aspect of the matter.

154.  As noticed above, the respondents contended before the

Supreme Court in Shiv Sagrar Tiwari (supra) that they have

the discretion to draw exceptions in the matter of allotments of

" public premises and have relied on instances and categories

when this discretion was exercised in favour of persons who
were even not in public service and were never even employed

by the Government.

155. In ground L of WP(C ) n0.15329/2004, Shri P.K.Koul, the

petitioner has stated that the respondents have allotted the.

Government accommodation not only serving Government

"employees, but to various other categorles of employees who

have nothing to do w1th Government service. It has been

-

stated that "employ,ees working in the office of the political

~ parties, journalists, freedom fighters, artists etc.” are also

allotted general pool accommodation. ' This averment is not

contested by the respondents who have only submitted that the
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allotment of the quarter is méde as ijel" .'l;he rules and policy laid
down by the'GoVernmentf _

156. Itis trite that residua-xry’rulesiare interpreted and worked
to empower authorities permitﬁng exceptions from appli_cabi_lity
~ of the rule to remove hardships (Ref : 1993’ Supp.3 SCC 515
(para 33) Syed Khalid Rizvi vs. UOI & Ors; (1996) 8 SCC
762 SBI & Ors. vs. Kazs]ziﬂath Kher & Ors.; '(1 938) 4 5CC

179 Ashok Kr. Uppal and Ors. vs. State of J&K).

157. The orders in Tej Kishan (supra) make a detailed
feference to the voluntary exercise of vdiscretion in favour of
three '111i'g1"a11ts: by'-the respondents which was the entire basis
| of the finding of afbit‘rariness by the Tribunal in the action
tal;en against Tej Kishlan and co‘-petilt'ioners.‘ These very
findings squarely ap‘ply to _the cases of the present petitioners.
'15& Noi explanétion 'is rendered or reason given by the
respondents for the rejection of idehticél requests of some of

the petitioners or for not favourably considering the  said

\\7/‘ -

requests ‘of the petitioners. - The failure to even consider these -

requests, desbite the specific directionslin P.K. Koul's previous
.'Writ petition reflect highhandédpess, unreasonableness ‘and
arbitrariness on ‘the part of"th'e respondents. The respondents
have granted a_pprovél to similaﬂy Situated persbns. Denial
thereof to the equéll’y placed petitioners Cel'"tainly tantamounts
to hostile discrimination against them Whiéh is impermiésible
“and as observed above 'an antithésis to the equality Clause‘..

- The action of the respondents in not favourably considering the

petitioners' representations; in cancelling the allotments of the -
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15etitioners and proceeding ageinst them tmder the Public /\\(7
Premises Act, 1971 as well as the impugned orders are,
therefore not sustainable also bemg in v101at10n of AlthleS 14

and 16 of the Gonstitution. |

Change in Policy

-1.59. There is yet enother important eide to the claim asserted
- by the petitioners which requires consideration. The declared
policy of the state with regard to the -IDPS from Kashmir is
cohcerned ‘with their rehabilitation. Forcible eviction from their.
current'residences without an elternati've i's not even remotely
suggested in these poltcies. ‘The same 1S evident from the
affidavit piaced_before the Supreme Court in J.L.Koul vs. State
| of Jammu & Kashmir (supra) and the 1etter datedZild July, |
2002 placed bef01e the Central Administrative Trlbunal in 7t e]
Kishen Vs. MM@H of India (supra). The decision taken to
cancel the petitioners' allotments and to initiate ‘proceedings
under the Public Premises (Eviction of Unauthorised Oocupants)
Act, 1971 without making available of elternative shelter clearly.
| suggests a drastic change in the .government _pohcy so far as
these IDPs are concerned. |
160. In a recent judgment of the Supreme Court r.eported at
M[AJVU/§C/04 76/2010 Sindh uﬁdawﬁw Society & Anr. Vs.
The Chief Secretary, Govt. of NCT of Delhi & Ors., the
Shpr‘eme Coiirt observed that framing aiaohoy is the domain of
the Government. The framework of the policy and the working
of such Government Policy has essentially to be done w1thm Lhe
fr amework of the Constltutlon & the laws. As and wheh'

Government changes its pohcy decision, it is expected to give
[ SRR
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valid reasohs thereof and act in larger interest of the entire
Commﬁnity‘1“ather,than a section. In para 66 of the judgment,

‘the Supreme Court held that : |

“@ .. It is a settled canon of -administrative
jurisprudence that state action, must be supported by
some valid reasons and should be upon due
application of mind. In the affidavits filed on behalf of
the state, nothing in this regard could be pointed out
and in fact, none was pointed out during the course of
arguments. Absence of reasoning and apparent non-
application of mind would give colour of arbitrariness
to the state action.”

The position in the cases in hand is no different. The state

- does not again even-suggest a reasonable explanation or valid

reason for the change from the rehabilitative policy to the
dé(':isio.n to evict the petitioners and thereby thréaten.ing them
With immiﬁent homelessness

,161._ The respondents would have the right  |;0 change its
policy upoh chénge in CirAcumstan.ces. ‘:(Ref: (1@98’} 1 S5CR
1120 State of Punjab ‘&.011@9. vs. Ram Lubhaya Begga &
OFS.'). No such change is pointed out in the present cases. The
decision to treat. the petitioners as unauthorized occupants
without ’t}leii" 1"esettlelﬁent'is clearly 116'(: premised av_ch'ange of
policy upon application of mind and theféfore not sustaina)ble.

Responsibility of the Central Government -

1.62. It. has' been suggested by Mr. Jatan Singh, learned
standing counsel for the Unibn of ‘India that the Central
Government has 11o‘résponsib‘ility vis—a—viz the pe'titiohers iﬁ the
given facts and th;lt only the State of jammu‘ algd Kashmir is

liable for the infraction of the 1"ighté of'the petitioners.
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163. The submission on behalf of the pet1t1oners on the other
hand is that the duty and responsﬂ:nhty of the state authorities

vis-a-vis these groups of per SOS. ‘which stands recognlzed and

admitted by the both the state and Central Govelnment 1Lse1f

As such, the rights of the petitioners cannot be ignored,
ilnperilled or violated by any of the‘ respondents.

164. It is urged that the respond.ents have heartily engaged
Witn and manifested e'}ttreme concern for refugees from other

countries, but have handled inadequately, and even failed to

Aaddress the difficulties of internally displaced persons.

165.- Reference is jalso made to the policies of regularization of
unauthoriz'edConstructions and encroachments on public lands
are pointed out. Several schemes and policies of the
respondents with regard to the disadvantaged masses so far as

rehabilitation and resettlement is concerned. The »attention of

- this court is drawn also to the several judgments concerned with

the right of shelter .of pavement. and jhuggi—jhompi"i dwellers

1nclu ding Olgfa T ellls V. B@mbay Municipal Corporation &
Ors.; A\Jzzmedabad Mmuczpa] Corporation vs. Nawalb Klzzam_
Gulab Khaﬂ & Ors.; Jagdish vs. DDA Sudama Swzglzz &
01"5, vS. G@V@fﬂment of Delhi & Anr. which have been
referred above. The petitioners have urged at some length that
the 1espondents have shown utter 1nse1151t1v1ty not only n

protecting thelr 1*1ghts but even in the pursuit of the matter

* before this court.
»166. The question which begs an answer is having failed to

- ensure the life and safety of the petitieners or to pro‘tect their

property, or to guarantee either of them, what would be the

W.P.(C) No.15239/2004 ' Page 105 of 157




- obligation, duty and responsibility of the respondents qua the.

" petitioners.

167. It is an admitted fact that the petitioners were all

- employed by the Central Government or its agencies. In order

to avoid compromising the security issues of these p_érsons, a
1ﬁ01"e detailed analysis of the factual matri}; is. not"being
undertaken. However, the présent cases set out instances of |
extreme trauma faced by. the ‘petitionérs 'and‘ tileil" family
members as well as the éonﬁnued threat  to their life and

property. In one of the cases, the petitioner is a destitute lady

-who was W01“ki11g in the Ministry of Info_rination_ & Broadcasting

of the Government of India used to give live performances .and
conducted progr.ams on behalf of the Central Govefn_»ment in
remo"ce villages in the valley as wéll as on the electronic media
;naking her facé known to the -militants. Her troupé Waé
attacked in 1987 while performing at Khamabal in District
Anantnag and they had to flee for their life. In this background,

she was transferred to Delhi, and was allotted the premises by

the respondents. The petitioner points out that in mid—_1990, the

Songs and Drama Division Office in :Srinagar, Kashmir was

Dblown up and the entire staff transferred to Delhi. Not only the

house of her in-laws but her ancestral/parental rental house also |

stands burnt down and she has no place to return to in Kashmir."

‘Even after she was evacuated from the valley, her brother

received threats to her life by way of communications advising:
the petitioner to -desist from participating or performing in -
programs in support-of the Government. This communication

has been placed on record. The pétitioner was deserted by her
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husband decades _égo and she'stands.abandoned by the State
with none to éssist to her. The writ petition states that she is
getting a meager amount -of I4500/- as pension, insufficient

even to-sustain her, let alone acquiring rights in any property.

' 168. Another petitioner who was the author and the voice of a

programme on the All India Radio in Srinagar division which
became popuia1“ across the line of control was so targetted by
lthe militants. A price for his head was even aﬁnounbed. In one
o'f‘the Caées_,‘ despite the security cover., an attempt was made
on the life of the petitioner wﬁose propei"ty and beloﬁgings
éténd looted and gutted in Srinagar and he has 116 propér‘ty at
éll anywhere in the coAuntry. There are other petitioners Who :
were working in the intelligence agencies in the state who were
evacuated on emergency lbasis .after their Colleégues were shot
dead. Several of the petiftioneré have lost close friends and
relatives on account of the attacks by militants.

" The petitioners were tal“ge'ttéd beAcau‘se tliéy Wére the .

face of the Central Government in the Kashmir valley and are

unable to return for the same reason.

169. So far as ensuring the right to shelter is concerned, the
Supreme Court has held that the state is deemed to be under an

bbl_igation to secure the Samé to its citizens [Ref : (1996) 2 SCC

549 Chameli Singh & Ors. vs. State of U.P. (supra), that it is

imperative for the state to provide permanent housing

-accommodation to-the deprived.

170. In JZ 995 (2) SLR 72 P.G. Gupta vs. State of Gujarat the
Supreme Court had further declared ‘that it was the duty,of the

state to construct houses at reasonable costs and make them
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easily acbessible to the poor, and.that such _priﬂciples have been
eipifessly' embodied in our Cdnstitﬂtion to ensure socio—.
_economic democracy so that everyone'h'as a right to life, liberty
and security of the_person. 
~ In this éontext, in péra 11 of the‘prbnoUnceinent, the court
expressly laid down thé 'imp'el’"ative dufy of thg state to provide
. permanent liousing écco-mmoda;cion t@ the poor in the housing
schenies undertaken by it, or its instrumé.ntali'ty and observed
~as follows:- |

“11. . As stated earlier, the right to residence and
séttlement is a fundamental right under Article 19(1)(e)
and it is a facet of inseparable meaningful right to life
under - Article 21, Food, shelter and clothing are
minimal human rights.. The State has undertaken as its
economic policy of planned development of the country -
and has undertaken massive housing .schemes. As its
-part, allotment of houses was adopted, as is enjoined by
Arts. 38, 39 and 46, Preamblé and 19(1)(e), facilities and
opportunities to the weaker sections of the society of the
right to residence, make the life meaningful and liveable
in equal status with dignity of person. It is, therefore,
imperative of the State to provide permanent
housing accommodation to the poor.in the housing
schemes undertaken by it or its instrumentalities within
their economic means so that they could make the
payment of the price in easy instalments and have
permanent settlement and residence assured under-

Article 19(1)(e) and 21 of the Constitution. xxxxx”
(Underlining supplied)

171. The‘ Supreme Couft has repeétédly reiteratea the well
- settled position -t'hat' the state has thé constitutional duty to
provide adequate facilities and o1§portu111ties. to all 'includ'ing the
disadvantaged and the displaced, by distributing its wealth and
resources for the settlement of life and erection of shelter 'bvef ,
their heads.' The court has erriphasized‘the .Cons'titutioznal right

of every citizen to migrate and settle in ‘any pai‘t of India for
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better employment‘opportunity and it would be the duty of the

state to provide right to shelter to the diéadvanta’ged in socigty.

(Ref : Ahmedabad Mzmicipaz] Corporation Vs. Nawab Khan

Gulab Khan & Ors. (Sapmz).

172. The fo'rciblé\ removal of pavement and slum dwellers by

the agencies of the state without their resettlement "or

’rehabilitaﬁon has been repeatedly deprecated by the courts in

the'plethor_a of judgments on the subject. In case théy have to
be evictéd from the place they are occupying, state authorities
are hound to formulate _schemes and policies. The 1"espbnde_11'ts |
h'a'\}e gone on record with regard Ato such projects as are in
vogue for.théir relocation, 'reséttlement and rehabilitaﬁon. (Ref:
(1985) 3 SCC 545 Olga Tellis v. Bombay Mumicipal
Corporation & Ors.; (1997) 11 SCC 121 Ahmedabad
Mulpjcfpal C@fp@l*&ﬁ@ﬂ Vs. .Nawab Kizzazi Gazz]@b Khan &
Ofg. ; MANU/DE/9327/2006 Jagdish vs. BDA} decision of this
court: dqtéd 11" February, 2010 W.P.(C) N@, 8904/2’0@9
SM(Z@IHHI Singh '& Ors,) : Placing reliance on the' obligations

under the international 'i1lst;"1iments, the courts have repeatedly

‘stated that adequate and reasonable facilities for resettlement
~and effective steps taken for rehabilitation have to be made

available before forcible eviction.

173. An isste involving chakmas who were tribals from
érstwhile East Pakistan (now Barigladesh) went to the Supreme
Court in the case 1"éi)01"ted at (ZQQ@), 1 8CC 742 National
Humamn Rjgﬂfs C@mmissiaﬂ VS. .Smi‘e of Arunachal
Pradesh Aunr. In this case, a pﬁblic interest litigati.on' Was filed

by the National Human Rights Commission seeking
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enforcement of rights under Article 21 of the Indian

Constitution, of abcut 65,000 Chakma/Hajong tribals: ' It was

- alleged that these Chakmas had settled primarily in the State of

Arunachal Pradesh and were being persecuted by sections of

the citizehs of the state i.e. the All Arunachal Pradesh Students

‘Union referred to as “AAPSU” hereafter. It was additionally

complained that the applications of the Chakmas-under the

Citizenship Act and Rules thereunder were not being forwarded

by the State Governmént for consideration to the Central |

Government il accordance with law.

In deciding the matter, the Supreme Court pldced citizens

as well as non-citizens on a common platform so far as the

rights under Article 14 and 21 of the Constitution are

concerned.
Sc far as the constitutional and-the statutory obligations

of the states to protect the rights of those who reside within the

territory of that state are concerned, the court observed as.

follows :-

- “20. We are a country governed by the Rule of Law. Our
Constitution confers certain rights on every human-
being and certain other rights on citizens. Every person.
is entitled to equality before the. law - and equal
protection of the laws. So also, no person can be
deprived of his life or personal liberty except according
to procedure established by law. Thus the State is
bound to protect the life and liberty of every human-
bemg be he a citizen or otherwise, and it cannot permit
any body or group of persons, e.g., the AAPSU, to
threaten the Chakmas to leave the state, failing which
they would be forced to do so. No State Government
worth the name can tolerate such threats by one group
of person to another group of persons; it is duty bound
to protect the (Sic) group from such assaults and if it
fails to do so, it will fail to form its Constitutional as well
as statutory obligations. Those giving such. (Sic) would
be liable to be dealt with in accordance with law. The
State Govermnent must act 11npa1‘t1allv and carry out its
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leqgal obligations to safequard the life, health and well- \O/)
being of Chakmas residing in the State without being
- iphibited by local politics. Besides, by refusing to
forward their applications, the Chakmas are denied
rights, -Constitutional and statutory, to be COIlSldel ed for
being registered as citizens of India.”

The 'Couft considered the 'factuél matrix and prevalent
circumstancé,é in _détaﬂ and thereafter issﬁed, inter alia, a writ
of méndamué directing the State of Arunachal Pradesh, to
',fénsure that the life and personal liberty of each and every
Chakma residing within the State shall be protected and any
attempt to forcib.ly evict or drive them, out of thé Sta:te by
organisédfg\rvoups,‘ _suéh as the AAPSU, shall be repelled, if
necessary by requisitioning the service of para—military or police
force. ~The Union of India was directed .to provide such
additional force as is necessary to protebt the lives and liberty of -
the Chakmas oﬁ_ the 1"'eques’g' of the first respondent. The
Supreme Court further directed that the Chakmas shall not be
~evicted from ﬂ’_leil'“ homes exc"vept in accordance vﬁth law and
shall not be denied domestic life and comfort‘therein; the State
Govéfﬂment was directed to deal with the quit notices and
ultimatums issu;ad‘ by ﬂlg AAPSU and any ’othe.r groﬁp which
tantamounted to threats to fﬁhevli'fe and libel;ty of each and évery
_C’hékma in accordance with laW. Tlhe.Supr(/ame Court has thus
recognized the '1"espon.sibility :of the Central Gove:rnment to
provide 'forcles tq protect the right to life of the threatened
persons. |
174. ‘Unlike the Cllaklnaé, the petitioners are IDPs who
complain of Viol'ation of the same rights 'and seek redressal

thereof. However, the extreme situation of hardship and
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dlifficulties' being: faced by the petitiohers and other persons
similarly placed is no. different.‘ The State Government has
been unable to protectvor secure the ltfe and property of'the,
petitioners.' The Central Geyertljment has not been able to
adequately address the several issues which have been raised.
Many of the petitioners had beeﬁ- physically evacuated by the
Central Government in extretne situations. All the‘_petitione'rs
were | employees of the Goverﬁment in Delhi an(t have
. superannuated in Delhi. The attempt bt‘eing made at present is
also by the Central Goverhment at’ Delhi is to forcibly eviet the
. petitioners by taking recourse to statutory provisiotls.
175 Tt is the constitutional duty ef the state to protect human
, 1jig1tts atld the functamental rights of all persons. The distinction
bet_vtreen such rights -and. legal rights which may 1“equire
adjudication 'in appropriate proceedings has also been
- emphasised on several oceasio-ns. |

In (1982) 3 SCC 235 People's Union for Democratic
| Rights & Ors. VS; Union of India & Ors., the eourt observed
that denial of statutory_rights of the iabour force, which was a
vulnerable sectionlof the cpmmuhity, tantamounted to breach of
their constitutional . rights and - was therefore enforceable
.a‘gain'st-th'e government. It was held that it was the duty of the
Union of India, the Delhl Admlmstratlon and the DDA to ensure
that the const1tut10nal obllgatlon towards labour are discharged
Dby the’ contractors to Whom they had ‘entrusted construction
Work. It was held that the Union of Indla Delhi Administration
and DDA cannot fold their hands in despa11 and become silent

spectators of the breach of constitutional prohibitions being
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committed By their own contractors. In this context, the court

held as follows :-

“21. Before leaving this subject, we may point ‘out
with all the emphasis at our command that whenever
any fundamental right, which is enforceable against
private individuals such as, for example a fundamental
right enacted in Article 17 or 23 or 24 is being violated,

- it is the constitutional obligation of the State to take the
necessary steps. for the purpose of interdicting such
violation and ensuring observance of the fundamental
right by the private individual who is transgressing the
same. Of course, the person whose fundamental right is
violated can always approach the court for the purpose
of enforcement of his fundamental right, but that cannot
absolve the State from its constitutional obligation to
see that there is no violation of the fundamental right of
such person, particularly . when "he belongs to the

- weaker Section humanity and is unable to wage a legal
battle against a strong and powerful opponent who is
exploiting him. The Union of India, the  Delhi
Administration and the -Delhi Development Authority

- must therefore be held to be under -an obligation to -
ensure observance of these various labour laws by the
contractors and if the provisions of any of these labour
laws are violated by the contractors, the -petitioners
indicating the cause of the workmen are entitled to
enforce this obligation against the Union of India, the
Delhi . Administration and the Delhi Development
Authority by filing the present writ petition. - The
preliminary objections wurged on behalf of the
respondents must accordingly be rejected.” :

The failure of the state to ensure statutory rights was held
S . < :

. to provide the essential basis for maintaining the writ petition
under Article 32 f‘or'enfor.c,ing fundamental rights against the
- State and its agencies.

| 176. Itis ,noteworthy that a writ petition was filed in.this court

in connection with compensation payable to residents of

| Kashmir whose property had been destroyed in the disturbances

n ‘K'ashmir. The judgment of this court reported at AIR 2005

Delhi 110 B.L. Wali & Ors. Vs. Union of India & Ors. has
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Government . of India in its affidavit which is under

consideration. These observations before the Court read as

under:-

“20. Respondent No.1, Union of India, has also filed
an affidavit under the signatures of Mr. K.M. Kuti, Under
Secretary in the said Ministry dealing - with the
Department of Jammu & Kashmir affairs. Respondent
No.1/UOI by way of the said affidavit effectively washes
its hands off the matter. It is stated that relief and
rehabilitation are State subjects. Para 2 of the parawise
reply may be reproduced to show the stand of the Union
of India: ' o

“2. That the averments made in para 2 of the
- petition that UOI is invested with the
responsibility to rehabilitate and provide relief to
-the citizens who- suffer as a result of failure of .
state to protect their  life and property is
misconceived, incorrect and is denied. The
answering respondent respectfully submits that
Law and Order as well- as Relief and
Rehabilitation are State Subjects. Ministry of
" Home Affairs has the responsibility of providing
Relief -and Rehabilitation to refugees from West
Pakistan . (now . Pakistan), East Pakistan (now
' Bangladesh), Sri ILanka, Tibet and to the
repatriated Indian Nationals. Therefore, the
_ present - writ petition qua the answering
respondent is not maintainable.”

21. ‘The Government of India, thus, considered its
responsibility for providing relief and rehabilitation to
refugees, who are not citizens of -this country, but not
to citizens of the country who are refugees in their own
country. The apathy is writ large on its face. :

22. There is a vast para para phernelia of military
and para military personnel in the State. of Jammu &
.Kashmir of the Central Government. The boundaries of
‘the country are to be protected. ' The condition in the
State was so serious that it has been taken as a priority
issue. The dislocation of persons from the Valley is a
well-known undisputed fact. How can the Government
of India wash its hands of the whole matter and
absolve itself of the responsibility for providing a safe
living to the citizens of the country?

23. Article 21 of the Constitutionbf India provides for.

the Fundamental Right of Protection of Life and
Personal Liberty. Life cannot be bare" existence.
Persons who are displaced and suffered injury to life
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~and property as a result of Lerrorism cannot be left
without remedy. [t is the duty and responsibility. of the
State to protect its citizens. Citizens like the
petitioners are victims of environment, which is not
their own creation. The State owes a responsibiliy to
create an environment for safe and dicmified existence
of the citizens.”

(Emphasis supplied)

-

This court rejected the stand of the Government of India

!

that the responsibility towards the péyment of the compensation
rests with the State Government alone holdiiig as follows:-

“31.The Government of India cannot also absolve
- itself of the responsibility and is liable to ensure that
the State Government remits the amount. - A large
amount of funds flow to the State of Jammu &
Kashmir from the Central Government keeping into
consideration the disturbed conditions and, thus, the
; Central Government cannot say that it has no rale to
play. The State of Jammu & Kashmir is an integral
part-of our country and the writ of the Central
Government runs. In the cases of victims of Charari
Sharief incident, funds have been disbursed out of
the Prime Minister Relief Fund to make a package of
Rs.2 lakhs of ex-gratia compensation apart from
other benefits.”

177. In this Jiidginen‘e, the court held that what holds true for
loss of life ‘and' limb, would hold vtrue 'for loss of property
occasioned by failure of the Sta'te--te prot'ect the same. It is
noteworthy that in the present writ petii:ions the petitioners
'have not been deprived of their pioperLy and homes in

~accor dance with law as, for instance, in the case of acquisition

_proceedings. The deprivatioii 1s' a direct result of the failure to
control the violence against .the petitione'i"s. The principles laid
dewn in the above judgment would apply to, the Ke{éhmiri
migrants on every score. - More 11nporta11t is Lhe clear fllldlllg. |

by the court of the 1"esponsib111Ly of the Ceiiu"al Government for

the rehabilitation and relief to the IDPs from Kashmir.
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178. It is unfortunate that despite this adjudication, the_stand
which was rejected has again been taken in these proceedings.

This" positigm on behalf. of the Central Government in fact

ignores the commitments made in legal proceedings noticed

.above. . : ’

©179. It is noteworthy that the displacement of the petitioners

is also not intra-state.. The petitioners have been compelled to
léavé fhe bo'updaries of their'state"and are residing in Delhi. -

 18‘0. The Central Government has - acknowledged its -
1"ésp01lsibility in the matter inasmuch' it has intervened.in the

matter. Several of the present petitioners stand evacuated by it

" and the allotments of the quarters in the instant case stand

made it.” Central resources are being utilized for development
projects and security purposes in the state and admitted].y the

Central Government has accepted and assumed responsibility

towards'rehabilitation and res_ettlement' of the persons dispiaced_

as well in the grants and reservation made by it.
181. I’t was observed in (1978) 1 SCE 1 State of Rajésmaﬂ

& Ors. vs. UOK by Chief Justlce Beg that -

“In our countl”y national planmng involves disbursements
of vast amounts of money collected as taxes from citizens
. residing in all the States and placed at the disposal of
‘the Central Government for the benefits of the States
without even the “conditional grants” mentioned above.
. Hence, the manner in which State Government function
and deal with sums placed at their disposal by the Union
Government. or how they carry on the general
administration may also be matters of consldel able

concern to the Union Government.”

7

+182. The expansion ~and interpretation by the courts has

éffirmatively established a positive righf to housing and shelter

for every person as part of the fundamental right. Human
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rights and fundamental rights are ‘inaliénable ; their violations
are indefeasible. The state is under a constitutional obligation
and duty to profe'ct these 1"ights. When violated, a citizen' ié
~entitled to their énforpement. "The constitutional mandate upon
it, is coupled with the statutory'duty and'p-ublic law obligaﬁons
;to' ensure the protection of thé fundamental and basic human
rights to all, in ~addi'l;ion to its ‘obligati'on under the several
international instruments mnoticed above. This essentially
reméins.in the exclusive domain of state functions. Failure to
ﬁfbtebt the citizens from eminent loss of life and proper'.ty as
well as maintenance of p_ubli(ﬁ order, implicates the state ‘for |
culpable inaction. |
183. M. Jaﬁan Singh, learned standin:g' counsel for the Union
of India has urged that these pvetitioner‘si are not public servants
and can claim no right to continue in the allotted public -
premises. It has beén vehemently urged that on account of
fheir superannuation, they ceased to ije Government sér\.fants
and are disentitled. to retain Govefnment accommodation.
Learned Standing Counsel has‘urged at some 1ength't_hat the
~Government of India has formulated a rehabilitaﬁon package
which nece:ssitates that all these petitioners 1ﬁ115t retu'rnlto their
‘homes in Kashmir. I;c 1s 'Clo'nten_ded that by their failure to
vacate, the 1"ights of the sévéral Government employeles who are
waiting to be allotted Government accommodation are adversely
effectedi 'Uilfbrtunately the respondents are unable to s_ubﬁlﬁ
that the petition;ers _Would be éafe upon 1"etui“11 or how the

respondents propose to ensure protection of life and liberty of
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the pe'titioners or ensure restoration -of their property in the
' Kashniir valley.
184. Before the Su’pr.eme Couff of India, the respondents have
accep'ted 1fesp§1lsibility aild obligation to the IDPs from Kashmir
an.d- Claimed fo have advanced huge grants to t_he State of
Jammu Kashmir and also .set out a defailed .scheme '111 the
affidavit filed before the Supreme Court. |
In the instant case given the 11‘a_ture and extent of the
violations, the Union  of India cannot abdicate responsibi].ity in
the matter, or avoid its constitutional obligation of at least

ensuring reasonable shelter or a roof to these petitioners.

Financial stringency of the Government

1'85-'. Placing 1"eliallce on the judgmént reported at (2005) 6
S_CC' 138 Master Maﬁﬂe Services Pvi. Ltd. vs. Metcalfe and
H@d’g]ﬁiﬂzg@z Pvt. Ltd. & Anr., it has_been further argued by
Mr. Jatan Singh that this court is bound to ’exercise Jjudicial
festraiﬁt and cannot be unmindful of the administrative burden
and incr-eas;é in unbudgeted expelnditulre» on account of ‘quash,ing
decisions. It is urged that.- in this backg:ound, while e'XerCising
powe‘r of judicial review of an administrative decision, the court
-cannot substitute its own decision‘ Wiﬂlout thé necessary
éxpertisé and. compel the respondents to exerdse discretion to
permit the petitioher to Cohtinue to'o-ccupy the aforenoticed
accommodation. |
186. This submis-sion faﬂs to consider the nature of ~the rights
which are involved in the case,‘in hand. Metcalfe H@dg]{iﬂm@m

Pvt. Ltd. (sup_m) related to a challenge to award of a tender
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and contract of Work of professional services to the appéllant
and was not concerned with a plea of violation of bésic human
rights and constitutional guarantees as are 111V01ved in the
instant case. The COIlSlderatlon in Mezﬁcazlf@ H@dgkmswz Pvi.
Ltd. (supra) has no application to the present case.

187. In (2003) 6 SCC I Kapﬂ& Hiﬁg@f&ﬂi VS,.Sﬁaﬂf@ of
Bihar & OFS, the Staté Governlhent had, however, pleaded
financial S'triﬁgency to shift its liability ‘to the Union of India or

to the State of Jharkhahd.’ In.para 67 of the judgment dated 9™

of May, 2003 Supremé Court had held that the liability of the

state of Bihar cannot be shifted to the Union of India only
because it is the repository of funds raiéecl by-it through excise
aild other central leviés and ifnpost, and consequently it would
not be indirectly or Vical?iéﬁsly liable for the failings on the part
of the State Public Sector Unde_rtaki»ngsi.‘lt was held that either

precedentially or jurisprudentially, the Union of India cannot be

. held Hable and no such direction as was being sought by the

state government could be issued.

The Supreme Court, however, clearly declared the

- position that financial 'stringency may not be a ground for not.

issuing requisite directions when a question' of violation of

: fundamental right arises. In.this regard, the court noticed the-

emphasis given by it on this aspect including the judgments
reported at [I987]J1SCR641 Rural Litigation —and

Eﬂtnl@meﬂt Kendra and 015 V. St&t@ of Uttar Pradesh

ﬁlﬂ?d Ors. ; 1 93061"11_[]1 075 Mwuczpa] C@rzmaz[ Razt[am V5.

. Vardichan & 01"5., ; [1996]3SCRB0 B.I. Wadhera v. Union

of India ; (1995)4SCC507 State of H.P. v. H.P. State
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R@COgﬂiS@d & Aided 5«717.100]5 Mamagimgr Committees aﬂzm\}'
Ors.; AIR 1996 SC 24.26 Paschim Banga Khet Mazdoor
Saimiti & Ors. vs. State of West Beﬂgfﬂl & Anr.]

In para 65 of (2003) 6 SCC 1 @ﬂﬁﬂ@d Kapila
| Hingorani Vs. State of Bﬂmr & ors, the Court rejected--the
Contentlon of the State of Blhar also to this effect.

188. In para 6 at page 589 of (1993) 3 SCC 584 A\M India
:- Tmain Olyaﬂisatjam vs. UQI, the Supreme Court held that:-

"6....Much was argued on behalf of the Union and

the Wakf Boards that their financial position was not .
such that they can meet the obligations of paving the
_Imams as they are being paid in the State of Punjab. It
was also urged that the number of mosques is so large
that it would entail heavy expenditure which the Boards
of different States would not be able to bear. We.do not
- find _any correlation between the two. Financial
difficulties of the institution cannct be above
fundamental right of a citizen. If the Boards have
been entrusted with the responsibility of supervising
.and administering the Wakf then it is their duty to
harness ‘resources to pay those persons who perform
the most important duty namely of leading community

prayer in a mosque the very purpose for Wthh is
created."

189. On the same issue in (1995) 4 SCC 507 State of H.P.
vs. H.P. State Recognised & Aid@d Schools Managing
Committees, the Supreme Court observed that:—

"16. The coumstitutional mandate to the State, as

upheld by this Court in Unni Krishnan case - to provide

free education to the-children up to the age of fourteen

- cannot be permitted to be circumvented on the

-ground of lack of economic capacity or financial
- Incapacity."

190. The observéﬁons of the Supreme Court at (2005) 2 SCC |
262 Kapila Hingorani vs. State of Bibar & Otlzzezm while
dlSllllSSl]lg the review petltlon filed by the Bihar Government

seekmg a review of the earlier ordel dated 9% May, 2003 are
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aiso topical on this objection of the respondent's and need to be
Considered. ‘The State of Bihar had submitted that the state had
no liability to pay the salaries of the ‘employees of the statutory
oorporations/companiee ~ incorporated | under the Indian
Com_panies Act and 'thAat- they were not completely under.the
A’COlltI‘Ol of th.e State. Before .the Suprerne Court, counsel for the
‘ Sﬁate of Biliar' had urged thet the remedy‘of tile employee was
to file appropriate applications before the Company Judge who
Was seized of the vﬁnding up proceedings in relation to srrch

- company.

4

" These submissions were rejected by court observing "tha't_

in the or rder dated 9% May, 2003., the court had consldered the

matter from the human rlghts aspect as well as the fundamental

rights of the employees in the pubhc sector undertaking

ope1 atmg in the state of Blhar The court noticed that after the

passing of the order dated 9”f_1 May, 2003, several employees
died due’to non-payment of their“salaries. The court pldced

- reliance, inter alia on para 24 of the directions'-dated 9™ May,

respondents observed as follows :-

“24. This Court further observed that the State
has a constitutional obligation and acts in a fiduciary
capacity vis-a-vis performance of its constitutional
duties and functions by the public - sector

" undertakings as it has Constltutlonal obligations in
- relation thereto.” '

(Underlining supplied)

So far as protection of such . human rights and

fundamental rights, ‘and remedy for violation thereof, is
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concerned the court issued d11"ect10ns to the state government

_to pay the sa1a11es of employees in the pubhc sector .

undertakmgs in the following terms :-

2.

The Government Compames/pubhc sector
undertakings being 'States' would be constitutionally
liable to respect life and liberty of all persons in terms
of Article 21 of .the Constitution of India. They,
therefore, must do so in cases of their own employees.
The Government of the State of Bihar for all intent and

purport is the: sole shareholder. Although in law, its

liability towards the debtors of the Company may be
confined to the shares held by it but having regard to
the deep and pervasive control it exercises over the
Government companies; in the matter of enforcement
of human rights and/or rights of the citizen of life and
liberty, the State has also an additional duty to see that
the rights of employees of such corpmatlons are not
infringed. :

The 1"icrh’c to exereise deep and pervasive control
would in its turn make the Government of Bihar liable
to see that the life and liberty clause in respect of the

" emplovees.is fully safequarded. The Government of the

State of Bihar, thus, had a constitutional obligation to
protect life and liberty of the employees of . the
Government owned companies/corporations who are
the citizens of India. It had an additional liability having
regard to its right of extenswe superv151on over the

~ affairs of the company.”

XXX

37. We make it.clear that we have not issued
aforementioned directions to the States of. Bihar and
Tharkhand on the premise that they are bound to pay
the salaries of the employees of the public sector
undertakings but on the ground that the employees
have a fhuman right as also a fundamental right
under Article 21 which the States are bound to
protect. The directions, which have been issued by this

Court on 9th May, 2003 as also which are being issued
herein, are in furtherance of the human and
fundamental rights of the employees concerned and not
by way of an enforcement of their legal right to arrears

of salaries. The amount of salary payable to the-

concerned employees or workmen would undoubtedly
be adjudicated wupon in " the proper proceedings.
However, these directions are. issued which are
necessary for their survival. Undoubtedly any amount
paid Dy Justice Uday Sinha Committee pursuant to
these directions shall be duly cr edlted for.”

- (Emphasis supplied)
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191. The principle 1"eite1;ated by the Supremé Court was 'tlla't
financial difficulties of the institution‘(.)r the state Cannot be -
above the fundamental rights o.f_ flle citizen. I't.has also been
obsefved that in a situation of the nature which was before the |
court, -it Was obliged to issue necessary directions to mitiga&
'thé extreme hardship. of the employees involving of human

rights of the citizens of the country at the hands of the state

goVefnmeﬁt and companies and corporations owned and

‘controlled by it.

192.'Other than the bald reference to the jud‘gment in

Metcalfe  (supra), learned standing counsel has placed 'no .

factual assertions in support thereof.: Suéh submission.is qlearly
uhi‘tenable in-view of the admitted Government position in the
affidavit dated 6% October, 2009 filed in J.K Kbuj (supra)
before the Suprem:e Court of its responsibility as well as liability
qua the displaced Kashmiris. The same stands admitted in the
é11501*e‘t1011 exercised in favour of the thfee personé; cited in Tej
Iﬁgﬁaﬂ (5@[@1‘&)'.alld the letter dated 27 Tuly, 2002 placed
before the Central Admiﬁistrétive Tribunal as also iﬁ the policy
of reservation/preferent'}al allotment of the flats. The
fespopdents have clearly admitted theif fesponsibility. and are
bound by their Commitments. '

193. DBefore 'thisi court, thé res'pondelllts have not stated that
there is any assessment or calibration in terms of priorities of
the val"ious of the sever-él projects which the respondents need
undertake of the various areas which Government business

addresses. " T{le respondents explain neither the financial
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burden of ensuring shelter to these IDPs nor the extent of the

available resource. Mere announcement of schemes and

allocation of large volume of funds by the Government as a

" reaction to court directions upon occurrence of events in the

country by themselves are insufficient and ,ma'y prove to be
meaningless. Displacement as that of the pre'sent petitioneré '
clearly reflects the imperative to take a holistic view and for the '

decision makers to take a 'minimum—needs‘ based approach

' where ensuring basic human rights and social welfare are

concerned.
194, Experiénpe and examples abound in this Ci'ty'and the

aforenoticed judicial precedents. of forcible evictions relating to

- slums and jhuggi dwellers. Defenceless and cfisédvantaged

citizens are forcibly evicted from their shelters which are then

destroyed. And then, the long arm of the state, gives a hyper

technical interpretation to legai defiﬁiﬁons, takes the shield of
stél‘tutory provisions avnd i)fnplemellts tht is touted as the ”w,lé
of law” in removal of “encroachments” by thé disadvantaged.
Others iliegal éonstructions and deviants are “regularised”
“coﬁlpouﬁded" . This very ethos is illustfated in the pfesent writ

petitions.

195. Instance after instance of schemes in Delhi for

"1"egu1arising not only rank - illegal and unauthorised

construétibns but also iarge scale encroachments oﬁ public land
are in existence and being implemented. So mﬁch so that the
Central Government has promulgated -ordinances and statutes
prohibitting demolitions of huge iliégal buﬂdings and even

i11te1‘dicting court orders. Interestingly such legislations benefit
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such 1aw breakers Who do not even need rehabilitation or state

support, who are Celtamly not dlsadvantaged or displaced. The

Delhi Laws (Special. Pl"OVlSlOI’lS) Act, 20_,06 was enacted by the
Parliament concerned that action for violation of the in‘ovisions

of the Master Plan 2001 and'building bye laws was causing

‘h>a1"d'shipA and irreparable loss to a large number of people. No

reference to public safety, public interest, environment

: | . , _
concerns, enforcement of legal provisions or the financial
impact and loss is displayed.

196. The '_judgment feported at 2010 (1) AD (Delhi) 513

Harifan Kalyan Samiti Regd. & Ors. vs. Government of

_NCT of Defhi makes a reference to Government policy to

fegu].arise. 1400 unauthorised Colonies.' The huge loss to the
public exchequer of indiscriminately regularising illegal
encroachmé;its on land acquired after payment of large smné és
compensatioﬁ from public funds by the .governmen‘t;
encroachments those on public 1a11d' as also violations of

building regulations is not even computed, let alone addressed.

(Ref: (2006) 2 SCC 399 M.C., Mehta vs. UOI & Ors.; AIR
2005 SC 1 Friends C@,Iaﬂy Devei@pmeﬂt Committee vs. .

' _State of Orissa & Ors.)

197. Yet the respondents urge “financial strmgency” so far as
the present petitioners are concerned. The essence of the-
policy of rehabilitation arid resettlement so far as the

petltlonels is concerned has not only been given a compleLe go

“by but the respondents are completely denymg all 11ab1111y for

the same.
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198.  Apart from a vague suggestion of insufficiency of funds\,

the respondents do not substantiaté such plea with any

material. The respondents have not shown any consideration of

the pétitioners' needs, let alone any steps take to address their

‘plight. There is nothing which could enable this court to arrive

at a conclusion that the respondents had difficulty in working
the rights of the petitioners \on account of financié_l incapacity.'
To say the least, similar submissions were termed as “typically
géuche” and “lacking insensitivity” by this court in P.K.
Handoo vs. Estate Officer (Suﬁra) and already stand rejected
in B.L. W&]j'& Ors. vs. UOI (supra). The impugned action
énd .the submissions - manifests the huge barriers which a

displaced citizen of the country faces in accessing even basic

and guaranteed constitutional rights. despite the. admitted

reéponsibility of the state for the breaches and violations of the

constitutional protections suffered by them.

Appf@pﬂ'a te remedy, role of the court and nature of relief

199. It is now necessary to consider the nature of remedy. and

| relief which would be available to a citizen for violation of the

fundamentql right to life as well as threat tlleretb. The
Supreme Court has repeatedly ju_dicially awarded compenéation
‘i1>1' cases of established breach of public d_ufy to protect the
lfund'amentz'a-l rights and Violafions thereof, especially the
guarantees of pérsonél liberty and life.

200. 111'413 1983 SC mgﬁ Rudul Sah vs. State of Bihar,
fhe court was concerned with violation of rights resulting from

illegal detention. The observations of the GOU].‘tIOIl the duty of
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the court deserve to be con31dered in extenso and read as

- follows :- .

"10. Article 21, which guarantees the
right to life and liberty will be denuded of its
significant content if the power of this Court were |

" limited to passing orders of release from illegal

- detention. One of the telling ways in which the
violation of that right can reasonably be prevented
and due compliance with the mandate of Article 21 .
sectired, is to mulct its violators in the payment of
monetary compensation. Administrative sele(sic)sis
leading to flagrant infringements of fundamental
rights cannot be corrected by any other method
.open to the judiciary to adopt. The right to
' compensation is some -palliative for the unlawful
acts of instrumentalities which act in the name of
public interest and which present for their

. protection the powers of the State as a shield. If
civilisation is not to perish in this country, as it has
perished in some others too well-known to suffer
mention, it is necessary to educate ourselves into
accepting that, respect for the rights of individuals
is the true bastion of democracy. Therefore, the
State must repair the damage done by its officers to
the petitioner's rights."

201. ‘So far as the _1"emedy which would be available in cases

involving infringement of fundamental rights and the power of
courts, Dr. A.S. Anand, J [as his Lordship then was] in his

concurring judgment in AZIR 1993 SC 1960 éﬂtiﬂ@d Nilabati

Behara,@ Lalita Behura Vs. State of Orissa had observed as

follows :-

“33. The public law proceedings serve a different
purpose than the private law proceedings. The relief
of monetary compensation, as exemplary damages, in

" proceedings under Article 32 by this Court or under
Article 226 by the High Courts, for established
infringement of the indefeasible right guaranteed
under Article 21 of the Constitution is a remedy

" available in public law and is based-on the strict
liability for contravention of the quaranteed basic and
indefeasible rights of the citizen. The purpose of
public law is not only to civilize public power but also
to assure the citizen that they live under a legal
system which aims to protect their interests and

- preserve their rights. Therefore, when the court
moulds the relief by granting “compensation” in
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proceedings under Article 32 or 226 of the \?
Constitution seeking enforcement or protection of
fundamental rights, it does so under the public law by
way of penalising the.wrongdoer and fixing the
liability for the public wrong on the State which has
failed in its public duty to protect the fundamental
‘rights of the citizen. The payment of compensation in
such cases is-not to be understood, as it is generally
understood in a civil action for damages under the
private law but in the broader sense .of providing
- relief by an order of making “monetary amends' under
the public law for the wrong done due to breach of
public duty of not protecting the fundamental rights
of the citizen. The compensation is in the nature of
‘exemplary damages' awarded against the wrongdoer
for the breach of its public law duty and is
independent of claim compensation under the private
law in an action based on tort, through a suit
instituted in a court of competent jurisdiction-or/and
. prosecute the offender under the penal law.

XXX XXX  XXXX

. 37. - This Court and the High Courls,
being the protectors of the civil liberties of the
citizen, have not only the power and jurisdiction
but also an obligation to grant relief in exercise
of fts jurisdiction under Articles 32 and 226 of
the Constitution to the victim or the heir of the
victim whose fundamental rights under Article
21 of the Constitution of India are established to
have been flagrantly infringed by calling upon
the State to repair the damage done by ils
officers to the fundamental rights of the citizen,
notwithstanding the right of the citizen to the remedy
by way of a civil suit or criminal proceedings. The
- State, of course has the right to be indemnified by
and take such action as may be available to it against
the wrongdoer in accordance with law - through
appropriate proceedings. Of course, relief in exercise
of the power under Article 32 or 226 would be
granted only once it is established that there has been
an infringement of the fundamental rights of the
" citizen and no other form of appropriate redressal by
the court in the facts and circumstances of the case;
is possible.” ' :

-

| . (Emphasis supplied)
202. In (1988) 4 SCC Sheela Barse vs. UOI & Ors., the
court was concerned with gross violations of the consﬁtutional

and statutory rights of a large number of children in the country

- who were suffering custodial restraints. While commenting on
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the nature of proceedings in pubhc mterest litigation and th %

~ issue of protection and enforcement of their rights, the court

made the foliowing, observations with regard_ to the duty of the

“court’:-

"G. eenne. More importantly the Court is not
merely a passive, disinterested umpire or
onlooker, but has a more dynamic and positive
role with the responsibility for the organisation
of the proceedings, moulding of the relief and-- .
this is important -- .also supemomq the
“implementation thereof " ,

203. Where infringement of fundamental rights is established,
the duty of the court does not stop at giving a mere declaration.
In 1997 (1) SCC 416 D.K. Basu vs. State of West Bengal, it

was laid down that in such a case, the court must proceed

. further and give Compen‘sator'y relief, not by way of damages as

a civil action but by way. of compensation under the public law
jurisdiction for the wrong done, due to breach of the public duty

by the State of notprotecting'the fundamental right to'life of

-the citizens. To repair the wrong done and give judicial redress

for legal injury is a Compuleion of judicial conscience.
204. Unlike the several cases noted hereinabove iricluding‘
cases of Rudul Shah, D.K'Basu, Leelawati Behura, Sheela

Barse (Supﬁz) etc. in the instant case, the state or its

- instrumentalities itself have not harmed or punished ' the

petitioners. However; the sfate has totally failed to protect the
fundamental right to life of the petitioners and to protect.them
from violence, ﬂaraesment and pogroms. This is in clear
abdication of.the consﬁitutional resp\onsibili'ty of . the State.

Reepon_sibility for the violence in the State is not the questien

W.P.(C) N0.15239/2004 - Page 129 of 157



* before this court. The issue before this court is restricted to t_he

question 'o_f the' 1"ights‘ of the petitioner.
205. So far as the epproach of a court on such issues.is
-Concervned in para 13 of the pronouncement reported at (Z00.3)
4 54’](6' 60][ State of Ma]zaraslztra vs. Dr. D. Pfaﬁz] B. Deeai
-the Supreme Court stated that one needu to set out the
‘approach Wthh a court must adopt in deciding such questions
and reiterated that the first duty of the court is to do justice.

206. In para 15 of AIR 1980 SC 1622 Municipal (C@uﬂzw]

: Ratlam Vs, Vardlclmﬂ & 01’5 the court observed that:-

U5 e, The nature of the judicial process is
not purely adjudicatory nor'is it functionally that of an
umpire only. Affirmative action to make the remedy

effective is of the essence of the I‘lC[ht which otherwise
becomes sterile.”

207. In para 11 of (1997) 6 SCC 241 Wsﬁa]dm & Ors. vs.
. State of Raja;stﬁmj & Ors., the Supreme Court held that the’

obligation of the ‘Supreme Court under .Article 32 of the

. Constitution. for the enforcement of fundamental rights in the

absence: of legisletion must be viewed along with the role of
Judlclary enwsaged in the Beijing Statement of Prlnclples of Lhe
Independence of the judlclary in the LAWASIA region. ‘These
principles were accepted by fh’e Chief Justices -of the Asia and

the Pacific at Beijing in 1995 as those ‘representing the

: ‘mir/nmum standards necessary to be observed in order to -

maintain the independence and effective functioning of the

~ judiciary. The objectives. of the judiciary mentioned in the "

~ Beijing Statement are:

”Obj'efeti\ies of the Judiciary:
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10. The objectives and functions of the \\&\
JlldlClaI'y include the following:

(a) to ensure that all persons are
_able to live securelv under the Rule

of Law Law

(b) to promote, within the proper
limits of the judicial function, the_
observance and the attamment of

human rights; and

(c) to admmlster the law 1mpart1a11y
- among persons and between
~ persons and the State.”
In Clause 10(a) of the objectives of the Chapter on
‘Objectives of the Judiciary', it has been clearly stipulated that

the objectives and functions of the judiciary include ensuring

' " that all bersons are able to live securely under the rule of law.
208. So far as the manner in which relief is required to be

“moulded so as to ensure protection of the constitutional rights

of the petitioners in this bunch of writ petitions are concerned,

learned counsel for petitioner has placed reliance on the

‘pronouncement of this court dated 10“‘h Septeinber’, 2004 in

WP(C) No. 172/1997 entitled Smt. Kamla Devi vs. Govt. of
NCT of -ﬂeﬂﬂj & Ors. In this .judgment, learned brother B.D.
Ahmed, ] was dealingAw.ith a case rela'ting to a .prayer for
compensation fof the death of one Uddy Siﬁgh, an eleétri’cian_
who was killed in an explosion on -account.of terrorist activity in
Delhi. |
The court held that IQVVeAr courts would-lose their efficacy
if they cannot possibly respond to the' needs of the society -
technicalities there Iriight be mény but the jusﬁce—oriented.

approach ought to not be thwarted on ‘the basis of such
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technicality since technicality cannot and ought not to outweigh |
the course of justice.
209 While 1eferr1ng to several pronouncements of the Apex

Court with regard to Compensatlon for custodlal death; death of

" school children on a picnic; death.of a passenger in a train in

action on the part of the railway employees, it was further
observed in Kamla Dew'"s case (supra)as follows :-

“7.XXX

The fact of the matter is that Uday Slngh lost his
life on account of an act of terrorism. The State failed
to prevent it. The Primary duty of the State is to
maintain peace and harmony amongst its citizens. If
for some reason, it is unable to put the lid on
simmering discontent, then- it is its duty to protect
innocent citizens from harm.. If it fails in this duty,
then it must compensate the citizens who have been
wronged.”

Relianc.e Was. placed on the pronouncemen_t in AIR 1993
SC 1960 Nilabati Behara @ ILalita Behura Vs. State of
.Oﬁs?sa wherein it had been also observed thet while dire‘cting
monetary 'conlpensation for established infr'ingement of the
‘fundamental rigllts, the courts take into account not on'ly the
int‘erest ‘of the_ applicant end the respondent but also the
int_enests of the pu]olic as a whole Wifh a view to ensure that
public bodies or officials do not. act unlawfully and do perform

their public duties properly particularly where the fundamental

‘ i“ight of a citizen under Article 21 is concerned. Law is in the

process of development and the process necessitates developing
separate public law procedures as also public law principles.
210. In AIR 1989 Mad. 205 R. Gandhi & Ors. vs. UOI &

Aumnr., the Madras High court was concerned with the inability of

* the State to enforce public order putting in jeopardy the life and
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liberty, home and hiearth of the victims involved. The petition

sought redressal for the trials and tribulations undergone by the
minority Slkh Commuﬂlty of Coimbatore in Tamll Nadu and a
few others in the wake of. the assassmatlon of late Prime
Minister Smt. Indira Gandhi on 31st October, 1984. Obéenﬁng

on the violation of the fundamental rights and the duty of the

'_state, the Madras ngh Court placed rehance on the

observations of the Supreme Court in the Olga Tellis (supra)

case, and held as follows;— |

“21. The maintenance of law and order is the
primary duty of the State and under our Constitution
it is ‘a_ State subject and tops the State List. No
Government worth ~ the name . can abdicate this
function and put the life and liberty, the hearth and
‘home of the citizens in jeopardy. Article 38 of the
Constitution enjoins on the State to strive to promote
the welfare of the people by securing and protecting,
as effectively as it may, a social order in which justice,

social, economic and political, shall inform all the
institutions of the national life. Under Article 19(a)
and (g) of the Constitution, any citizen of this-country
is entitled to reside and settle in any .part of the
Territory of India and to practice any profession or to
carry on any occupation, trade or business. Article 21
lays down that no person-shall be deprived of his right
or personal liberty except according to the procedure
established by law. As pointed out by the Supreme
Court in Bombay Pavement Dweller's case,
MANU/SC/0039/1985 : AIR1986SC180 , no person
can live without the means of living, that is, the

- means of livelihood and the easiest way of depriving a

. person of his right to life would be to deprive him of
his means of livelihood to the point of abrogation.
Under Article 300(A) of the Constitution, no person
shall be deprived of his property save by authority of
law and to allow his properties to be reduced to ashes
by the force of darkness and evil is a clear deprivation
of the right to property guaranteed by the
Constitution. The members of the Sikh Community
form an integral part of the Indian society; they have
every right to settle down in Coimbatore and catry on
their profession. They have the Constitutional right to
live and they cannot be deprived of their means of
livelihood. Their right to property is inviolable. All
these Constitutional rights of the Sikhs and a few
members of the other communities have been
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flagrantly infringed by the inaction of the law
enforcing authorities. .Fundamental rights are not-:
mere brutum fulmen. They are the, throbbing
aspirations and realities of civilised human life, they
cannot be rendered desuetude or dead-letter .or-as
observed by Bhagwati, J. as he then was, 'a paper
parchment, a teasing illusion and a promise of
unreality', by the failure of the State to protect those
rights. These -unfortunate victims of arson and
. violence are, therefore, entitled to seek reasomable
compensation from the State of Tamil Nadu, which
has failed in its duty to protect their Constitutional -
and legal rights. : '

22, ... It is a matter of regret that the State of
Tamil Nadu, which has failed to carry out its
elementary function of enforcing public order should
treat the victims of its own lapses as beggars with
bowls for alms. It is not charity that is expected of the
Government, but legal recompense for wrongs done
to them, for injuries inflicted on them on account of
the break-down of the Governmental machinery. The
second respondent-- State of Tamil Nadu cannot,
therefore, shirk its responsibility for these
unfortunate happenings or lry to escape from its
obligation _as_a social welfare State to malke
suitable amends.” ’

(underlining supplied)

" 211. Examining the claim for compensation on account of death

of a spouse in 'simi.lar_ riots targeting members of the same.
commu'nity in' Delhi.in 1984, Anil Dev Singh, J in the judgméht
réported at 1996 (3’) AD (Eelhi} 333 : ]9@6 (38) DRJ 203
Bhajan Kaur u}s, Delhi Admn. ‘hi‘E.lS observed as follows:-

“(10) Article 21 -is the Nation's commitment to
bring- every individual or group of persons within its
protective fold. This Nation belorngs to members of all
the communities. They arc equal members of the Indian .
society. Equality before law and equal protection of
laws is ensured to them by Article 14 of the
Constitution to them. None is to be favoured or
discredited. The conduct of any person or group of
persons has to be controlled by the State for the lofty
purpose enshrined in Article 21 of the Constitution. It is
the duty of the State to create a climate where the
cleavage between members of the society belonging. to
different faiths, caste and creed are eradicated. The
State must act'in time so that the precious lives of the
people are not destroyed .or threatened. Otherwise,
Article 21 will remain a paper guarantee. Time is long
overdue for adopting measures that have more than a
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hortatory effect in enforcing Article 21 of the
Constitution. The. State cannot adopt a "do nothing
altitude". Like disease prevention, the State must take
every precaution, measure and initiative toprevent -
“terrorem populi of the magnitude represented by 1984
. riots and in the event of an outbreak of riots it must act
. - swiftly to curb the same and not allow precious time to
slip by, as any.inaction or passivity on its part can
result in loss of precious life and liberty of individuals
amounting to violation and negation of Article 21 of the
Constitution? The State has to enforce minimum
standards of civilized behavior of its citizens so that the
life, liberty, dignity and worth of an individual is
protected and preserved and is not jeopardised or
endangered. If it is not able to do all that then it cannot
escape the liability to pay adequate compensation to
the family of the person killed during riots as his or her
life has been extinguished in clear violation of Article

21 of the Constitution which mandates that life cannot '
be taken away except. according to the procedure

established by law. ”

It is noteworthy that in para 25, the learned Judge in
Bhajan Kaur’s case, was of the view that the judicial trend is to

award substantial compensation for illegal extinction or

deprivation of life and lib.erty.

212. I had also occasion to Considef a claim for compensétion
for injuries and loss suffered by the petiti.onei“ in the 1984 riots
in Delhi in the aftermaﬂi of the assassination of late Smt. Indira
" Gandhi in which members of one community were targetted. In
the judgmeht reported at 120 (2005) DLT 156 Manjit Singih
Sawhney vs. UOI & Ors., placing reliance on the principles
laid down in the aforenoticed pronouncements, it had been
observed as follows :-

“20. The award of monetary relief to the victim fbr
deprivation of fundamental .right is to be guided by the
aforestated principle requiring the state to make
monetary amends under public law for the wrong done
due to breach of the public duty of not protecting the .

fundamental rights of the citizens. This computation is
not guided by any strict arithmetical formula and it has
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213. The observations of the Supreme Court in AIR 1981 SC

" to be borne in mind that money cannot remove th
trauma and the battering suffered by a victim.”

: .. 487 Ajay Hasia vs. Khalid Mujib, Sehravardi & Ors. are also

classical and topical on this aspect and shed light on the issue
under consideration as follows :-

"Where constitutional fundamentals vital to the
maintenance of human rights are at stake, functional
realism and not facial cosmetics must be the diagnostic
tool, for constitutional law must seek the substance and
not the form..... It must be remembered that the
fundamental rights are constitutional guarantees given'
to the people of India, and : are not merely paper hopes
or fleeting promises and so long as they find a place in
the Constitution, they should not be allowed to be
emasculated in their application by a narrow and
constricted judicial interpretation. The Courts should
be anxious to enlarge the scope and width of the
Fundamental Rights by bringing within their sweep-
every authority which is an instrumentality or agency
of the Government or through the corporate personality
of which the Government is acting, so as to subject the
Government in all its myriad activities, whether

- through natural persons or through corporate entities,
to the basic obligations of the Fundamental Rights."

214. It is a well settled principle of in.terpre'tation of the
Const'itut'ion" as 4W'e11 as statutes that the samé have to be read
keeping the éocietal changes _and growth. Law must change to
keep pace . with the on goi11g developments and new rights may

have to be found out within the constitutional scheme. (Ref :

» (2003) & SCC 1 Kapila Hingorani vs. State of Bihar (para

6'0 at page 30). The imperative necessity to take recourse to
téke wchinterpretative changes by the courts has 1"esulted in
the eﬁpansion to the right to life ensured under Artiéle' 21 of the
Constitution of India. . |

The cou_rt relied on earlier judgments and reiterated

that the first duty of the court is to do justice. In para 62, the
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Supre:me Court also declared that the right to development in

the developing country is itself a human right.

215.  The duty to ensure constitutional rights rests not only

‘on the Supreme Court or the High Court in exercise of

jurisdiction under Article 32 and 226’b'ut would be the mandate

of every court and its essential judicial function. The claims

\

. \ .
in the present cases have to be adjudicated on these principles.

- 216. Ili P.K. Koul (supra), a specific order was passed on 15"

. O‘ctober,' 2003 in W.P.(C) No. 6551/2003 by this court to decide
the petitioner’s representation dated 16™ January, 2003 seeking
permissio:d to continue to retain the quarter. Withdut
.meaningfully complying with this order, the resp_ondents have
taken recourse to the pro_céedings under the Public Premises

. f .
(Eviction of Unauthorised Occupants) Act, 1971. Such a

' .decisibn of the respondent pa’tently..violates the petitioner’s

basic human rights and constitutional guarantees noted
hereinabove. Other petitioners have also made similar
represertations on 'wh_ich orders have not been passed by the

respondents.

| -217. Smt. Phoola Raina who is the petitioner in W.P.(C) No.

15698/2004 is the wife of late Sh. T.N.. Raina who expired in
harness on 4* August, 2001. She and family Werel dependent on -
1ate Shri T.N.Raina and residing with hird in the allotted
qdar'ter. The responden‘fs have been u‘nab.le. to rehabilitate this

legal heir who is also a Kashmiri displaced person and if forcibly

- evicted from the premises in her possession, she has nowhere to

-' go. It is contended by Phoola Raina that the meager pension

she is receiving is her only source of income which is
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insufficiént fo ‘even bear the expénse qf fobd for her family
members'. " The writ peti't-ioﬁer has also placed reiiahce on SR-
317 B-25 of the  allotment of Ailotment of Government
‘Residernces (General Pool in Delhi) Rules, 1963. In view of the
- abovevdiscussioh, it is clearly evident that so far as her claim‘i is
concerned, the same fundamental and human rights as those of
the other writ petitioners are involve"d and she is entitled to the
same relief aﬁd consideration as the others. | |
218. The petitioners in the present cases have complained of
viola.fion of their right to life in their home state. This situation.
has come to be despite the 1984.} -riots, which m.ark an
urifortunate Watershed in Indian history, when examilied from
ény aspect. The threatened breach of primarily of their right fo
~shelter, a basic. humanA right and ah integral part of the
' guaréntee ﬁnder Article 21 of the Constitution of India, even at
_their displaced locaﬁién at the hands of the reépondents has
compelled_invocation of this court’s exffa—ordinary jurisdiction
under Article 226 of the Constitution. |
219; The piead_iﬁgé in the case would _S:ho.w' thét there is no
'dispute to the facts pleaded by present petitioners. There
cannot be and thefe 'is not even a suggestion that the right to
' shelterl of the petitiqllél“s in their home state has been abridged
by any procedure established by law. Such infraction of their
rights is purely on account of the inability df the respondents to
discharge their constitutional obligation; duty and re‘spoﬁsibility
of protecting‘tvhe life and proi)el"ty of the pétitioners.'

The respon..dents have a positive duty to provide baéic

necessities to its citizens. It certainly defies commonsense and
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.all notions of human dignity to permit Lhe 1espondents to
exclude such facﬂltles as bare shelter which is essenual and
necessary to eneourage the self respect and dignity of these

displaced persons in a human manner consistent with well

recogmzed ‘modern standards thereof.

The courts have a constitutional duty and international
1egal obhgatlons to ensure the rlght of every person to be free
from want of basic essentials. . |
220. The above diecuesion would show that there cannot be any
dispute about tlie nature of and pro‘teetion of the right of the
petitionefs. I—Iowe.v,er, the manner in which it is to be enforced
against the respondents desefves consideration. |
221. The instant cases rel.ate to a ﬁnique situation. It has been

- repeatedly stated by the Supreme Cou’rt that in case of violation
‘-of the right to life and perso'liai liberty[the court is not helpless
to Qramt relief and should be prepared to forge new tools and
devise new remedies for .the purpose of vindicatiﬁg the most
| -precious of the precioue fundamental right to life and personal
liberty. (Ref.: (1981) 1 8CC 627: AIR 1981 SC 928 Khatri &

Ors. Vs. State of Bihar & Ors.).

722. In (1991) 4 SCC 584 : AIR 1992 SC 248 Union
Carbide Corporation Vs. Union of India, it was stated by the

Chief Justice Ranganath Misra that “we have te de\}elop our own

law and if we find that it is necessary to construct a.new
principle of liability to deal with an unusual situation which has
. arisen and which is likely to arise in future.......... there is no

reason why we should hesitate to evolve such principle of

—

| ' o W.P.(C) No.15239/2004 _ R Page 139 of 157




¢
liability.:........”. The observations of Venkatachaliah, ] (as his
Lérdship then was) in this case who had rendered the leading

judgment in the Bhopal Gas case with- regard to the courts’

~ power to grant relief are the same.

These pr1n01ples have been relterated in AIR 1993 SC

1960 Smt Nz]abaﬂ Belhera alias Lazlﬂta Behera Vs. State of

Orissa & Ors.

' 223. The jurisdiction of the court to fnéuld the relief so as to do
' justice to a party complaining of infringement of Chapter III
rlghis is wide and requlres to fit the contours of the 11ght which

| is violated. It is essentlal, therefore, that while adjudicating on

the que_stions 1"ais‘ed, the relief to be granted has to be moulded

A, keeping in mind the unique‘ch_allenges laid and the claims made

in these petitions. |

224. In (1987) 1 SCC 395 M.C. Melzm vs. UOI & OJZ"S,, the

court expanded 011;the jurisdiction and obligation of the court to

mould a new relief in the following terms :-

"3 It may now be takén as well settled that
Article 32 does not merely confer power on this Court to
issue a direction, order or writ for enforcement of the
fundamental rights but it also lays a. constitutional
obligation on this Court to protect the fundamental
rights of the people and for that purpose this Court has

~all incidental and ancillary powers including the power:
to forge new remedies -and fashion new strategies
designed to enforce the fundamental rights. It is in
- realisation of this constitutional obligation that this
Court has in the past innovated new. methods  and
strategies for the purpose of securing enforcement of
the fundamental rights, particularly in the case of the
poor and the disadvantaged who are denied their basic
human rights and to whom freedom and liberty have no
meaning."
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' _225. The Supreme Court has categorieally held in (19@6 ) b\

- 5?(](6 3’00 J.P. Ravidas & Ors. V5. Navyuvak Harijamn

Utthapai Mzuzltl Unit l/'ﬂdus;tua] Coop. Soazety Litd. & 01”5
that any contra ct or action Whlch is opposed to constitutional
‘ammatlon is void. The court as Custodlan and protector of '
fundamental and basic human rights has a sacred duty to deter
breaches thereof.

226. It is also well settled that it is not only the right of the
1itigants, but also the duty of the court to not only enforce
" fundamental rights but also award Cornpensation against the
state Tor violation of those rights. In other words, 'the power of
the court is not only injunctive in ambit, that is preventing the
mfrmgement of a fundamental right but it is also remedial in
scope and pr ov1des the relief agalnst the breach of the
fundamental right already committed.' (AIR 1989 Mad. 205 R.
Gandhi vs. UOI & Anr.(supra)

227. On the aspect of appropriate compensation for established
breaches of fundamental rights, reference can also usefully be
made to the observations of the Division Bench of this court in
the judgment reported at 2001 (1) JCC D@Hﬁ 57 Govermment
of NCT of Dellii vs. Shri Nasiruddin (Father of deceased
Mohd. Yasiﬁ) to the following effect :--

“21. It is true that perfect compensation is
hardly possible and money cannot renew a physique
frame that has been battered and shattered, as stated
by Lord Morris in West v. Shephard (1964) AC 326.
[ustice requires that it should be equal in value,
a]tjwuqﬂ not alike in kind Object of providing
compensation is to place claimant as far as possible in
the same position financially, as he was before
accident. ....... Compensation awarded should not

be inadeguate and should neither be .
uﬂf@ﬂ&@ﬂ&;b]@, excessive, nor deficient. There can
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be no exact uniform rule for measuﬂ'nq the \S
damage.” '

228. 1In the present cases, the petitioners have complained of
.grlevous v101ence to their lives and properties and the admitted
helplessness of the respondents to proteot the same. We are
concerned with forced ouster, though not by the State, but
which is a direot result of the ‘inab_ihty of the s_tate to protect the
life and property of a class of its citizens. resulting in th'eir'
forced displaoements. - The petitioners are now thfeatened with
ColnpulsiVe eviction from their o'ccupied quarters without any
‘alternative desf)ite the threats to then" lives in their home state.
The UN Commission' on Human Rights has unequivocally stated
- that foroed evictions are a gross violation of human rights. The
' Internatlonal Commumty has long recognised forced eviction as
a serious matter and it has been reported repeatedly that
clearance operations should take place only when conservation
arrangernents and rehabilitation are not feasible, relocation
-1neasures stand made |
229. In (1990) 1 SCC 328 SMD Kiran Pasha vs.
.GOV@lﬂme’ﬂl‘.Of A.P.,' the Supreme Court had observed that a
writ petitton‘ would be maintainable under Article 226 of 'the
Constitution of India also when a right under Article 21 is
threatened as:_ contradistinguished from the fight. when it is
. -infringed. In para 21 at page 342 of the report, the oourt held
as foliows o | |

- “21. In the language of Kelsen the right of an
individual is either a mere reflex right-the reflex of
legal obligation existing towards this individual; or a
private right in the technical sense -the legal power
bestowed upon an individual to bring about by legal
~action the enforcement of the fulfillment of an
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obligation existing toward him, that is, the legal power. \y :
From the above analysis it is clear that in the instant _
case the appellant's fundamental right to liberty is the

reflex of a-leqgal obligation of the rest of the society,

including the State, and it is the appellant's legal power

bestowed upon him to bring about by a legal action the
enforcement of the fulfillment of that obligation

existing towards him. Denial of the legal action would,

therefore, amount to denial of his right of enforcement.

of his right to liberty. A petition for a writ of habeas

corpus would not be a substitute for this enforcement.”

(Emphasis supplied)

.Tllesel'principleé have been reiterated by the Apéx Court

in (2003) 6 SCC 1 Kapila Hingorani vs. State of Biliar:
230. These judicial .cohcepts have evolved from Cdnservative
and traditional judiéial systems and concepts. Legal
intérpretation as well as judicial'pronouncements lean towérds
providing for the ~ social needs of society and societal
‘developments.

In this background,.the objec‘tioﬁ of the respondents that
the petitioners are disentitled to relief is devoid of legal merit.
231. In view of the harm i_ﬁﬂicted by a third party against
. Whibh the‘ state could offer no protection in the present cases, a .
pbsi'tive leigation is also imposedAupori the stdte to Comp\ensate
the petitioners in reparation of the effects of thé har,m. caused
by the third party. ;It remains a fact fhat the Sfate's inability to
secure-the life and prdperty of the petitioners compelled them
to ﬂée-‘ their honiés. The same inability prevents the petitioners’

) return to their homes. | -

232. So ‘faf as comioensafcion is concemed< it is again well
settled that the same would npt'be monetary alone. ‘Principle 18 _
pf the Guiding Principles for IDPs as set out by the UN

mandates -that competent authorities shall provide internally
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displaced persons with and ensure safe access to essential foo

and potable water, basic shelter and housing, appropriate

clothihg, essential medical s_ervices and 'sanitation. etc.

' Resettlement andv reintegratien' are en essential part of the -
- rehabilitafion ef' IDPs. They have the right to participate fully
| and equally in pﬁbliclaffairs at all le've].s and are entitled to

equal access to public services in the part of the Country where

they are resettled Principle 29 mandates when recovery of the
property and possessions which the 1DPs left behind or were

é{ispossessed of upon their displacement is not possible, they are

entitled to be'proVided appropriate compensation or another

form of 'just reparation’'.

233. Reference can usefully be made to the observations of the
Constitutional Court of South Africa in (2001) 32 LRC 209
Govermment of Republic of South Africa & Ors. vs.

Goothboom & Ors. wherein the.court observed as follows :-

“93... this case. shows the desperation of
hundreds of thousands of people living in
deplorable conditions throughout the country. The
Constitution obliges the state to -act positively to
ameliorate these conditions. The obligation is to
provide. access to housing, health care, sufficient
food and water, and social security to those unable

" to support themselves and their dependants. The,
state must also foster conditions to enable citizens
to gain access to land on an equitable basis."

234. There can be no dispute at all that whether it be a jhuggi
or mud built _.that.ched. “h'ouse or a 'mansio‘n considered in
. Sharzzzl‘iétaf (supra), without eecurity of limb and life as well as
the ];)reper‘ty; no enjoyment thereof is possible. In erder to be
,meeﬂingful, the -elielter-which_ is envisaged has to be in a‘n.

, environment which is safe and secure, not oniy from the
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'eleménts, but from the larger threats and dangers which have
been created by mankind. Even if the respondents were in a
| position to providé shelter in the home state of the 'petitioilers
as envisagéd in the affidavit filed in ]L Koul (supra), in order
-for such right to be ineaningfully enjoyed, it has to be ensured
thaf there is pevace within the cominunity and the state; that its
- law enforcement ‘.agencies are abie to ensure that the
céllstitutional guarantees and protect'iohs of the citizens are
fully secured. |

235. The_respondénts-are not in a position to facilitate the
© return to their homés for the petitionefs. Even if the petitioners

were to so return, the respondents are not in a position to state

they.could protect and guarantee their safety and security. The,

respondents do not even remotely suggest that they could get

1festituf1011 to the petitioners of their plfoperties which had been
- left behind'in the Kashmir valley.

236. The Supfeme Court has also prescribed different reliefs in
cqses:involving breaches of constitutional rights., Ih'MwuziwpaI
Council Ratlam Vs, Vardichan & Ors. (gupﬂ”a), the Supreme
“Court was of the view that punitive action in the given facts was
the :remédy which was effective to ensure the essence of the.
right involved.

237, In National Human Rigllts Commission vs. State of
Anmac]wl Prades{z Anr. (supra), the court had directed the
éta'te to ensure that the life and personal liber'ty of each and
every Chalﬁna r.esiding within the Governm-ént of Arunachal

Pradesh, the state was protected and any attempt to forcibly
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evict or. drive them out was repelled in view of the violations
and threat to their lives.

As noticed above, in para 13 of Nﬂabati; Behara @ Lalita
Rehura Vs. State of Orissa(supra), fﬁe court had moulded
relief by granting monetary compensatidn in view o_f the.failure
to protect fundamental rights of the persons. In fact the court
held that the fefusal .to pass orderS'for compensation would be
doing lip: service and thafc the court was under an obligation to
graﬁt relief (para 57). |
' In 1997 (1) SCC 416 D.K. Basu vs. State of West
Bengal, the Supreme Court emphasized a justice 0.1"iented
approéch which was responsive to the needs of the society.. The
court had also granted monetary compensation for violations in
this case. | |

D’enial of wages was the 'considei"ation and relief moulded
appropriately in Kapila ﬂ%’ﬂgf@f&ﬂi Vs. Smt@ of PBihar
(supra).

238. Compensation to these petitioners 'Which could be-
considered appropriate'énd perfect‘thus' would have to include
comprehensive 4- resettlement such as economic rehabilitation
and affordable housing schemes which have Dbeen clearly
eﬁvisage_d by the: reépondents. Several other measures téwards
meaningful rehabilitation éssential in terms of the Guiding
Principles have 1iot even entered - the respondents’
(301_1sidera‘tion. The same has however not be'en possible so far.
This court Cann‘ot shut its eyes or judicial conscience or remain

oblivious to the stark realities.
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239. The issues raised in the present case have arisen before\g/)
in the context of persons facing displacement on account of
| development aiid mfrastructure projects espeC1ally ma301 river
| valley projects. In (2000) 10 SCC 664 : AIR 2000 SC 3751
Narmada .Bacﬂao Aﬂd’b]am vs. Union of India the Supreme .
Court was conc}er-ned with the displacement of ti"ibals as a result
of construction of the Sardar S'arQVaeram. In para 62 at page
702 of the SCC report the court lield that if the displaced
-persons. "We're in a better position to lead a decent life enjoying
better amenities and facilities and earn their livelihood in the
reliabilitated location, their fundamental rights guar anteed
under Article 21 of the Constitution would per se not be violated
by the construction of the dam and the resultant displacement.
Tliis p081t1011 was reiterated in (2005) 4! SCC 32 Narmada
Bachao Andolan vs. UOI & Ors.
240. In para 60 (pg 394) of (2004) 9 SCC 362 N.D. Jayal &
: Aziuz’. Vs. UOI & 0_1"5.,, Rajendra Babu, ] held that

‘1"eliabilitation of oustees of a dam is a logical corollary of Article
21 of the Constitution and that the oustees should be in the
better position to lead a decent life and earn livelihood in the
new locations.

No reason at all as .to why forcibly displaced pefsons as

the -petitioners should not be similarly 'tteated give'ii the .
violations cf their constitutional rights. -
241.. Befcre this: court, the petitionei”s are aggrieved by the
" -deprivation of their homes and property and the threat by the
respondents to evict them from the only she'lter possessed by

them. Looked at from any angle, the respondents cannot avoid
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their constitutional -obligation .of protecting the life and liberty\
of the petitioners and ensurmg shelter to these victims of
cummal acts who stand dlsplaced from their home f01 no fault
of theirs, primarily on account of failure of the respondents to
protect thelr Constitutional rlghts In case rehabﬂltatlon is not
possible then the respondents have no option but to ensure
meaningful and reasonable resettlement in the above terms. To
mitigate effects of the displacement fr'om‘ home, hearth and
| property, the respondents are thus legally obliged to provide at
least reasonable shelter as part of the proportional
compensation to the petitioners for violation of their basic and
fundamental rlghts

Such ‘just 1eparat10n Would constltute part of “reasonable
compensation” and would be a step towards - suitable
rehabilitation of the petitioners. Relief in these petitions has to
be so moulded. | | |
242. It is. now necescary to examine the contours and
parameters of the state responsibilit'y. |
243. Mr. Jatan Singh and Mr. R.V. Sinha, lcarned counsel for
the Union of India have urged at length that the 'petitioﬁers
were fully aware about the fact that eventually they were to
retire from the Government service. The omeISSlOH is that they
were required to have made their life plans and alternate
arrangeme.nts with this unavoidable event in mi-nc_l.' '
' °244. The further c‘ontentiovn is that, the government ensures
adequate financial security to retiring employees, who have the

benefit of pension as well as other retiral benefits which run
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provident fund \@

etC and nothmg further can be expected of the respondents

mto several lakhs of rupees including gratuity,

"245. Pension, gratulty and other retiral benefits are not

vunllque to the petitioners, but are available to every person who
retires frorn the ser‘vice of the country. What dlstmgulshes
these petitieners is the fact that they have been placed in a
unique position arrd are un‘ablle to return to their homes as a
consequence of the inability Qf the State to discharge its
constitutional obllgatlons |

246 The questlon still remains as to Whether the penslon and

. the monetary retiral benefits Could be ”adequate compensation”

for the infringement of the petitieners indefeasible rights to life
and _due discharge of the .constitutional obligation of the State.
The answer clearly has to be in the negative. |

247. We are here concerned with the entitlement of shelter to

IDPs. So far as the nature of the development which would

- meet the guarantee of shelter and ensure a life of dignity to the
‘person Concerned in para 9. of the pronouncement reported at

, (19@0) 1 SCC 520 S]Mﬂtlstar Builders Vs. Narayaiu

' KIJzﬂmaIal Totame & OrS.,Athe'Suprem‘e Court had observed as

follows:-

“9. Basic needs of man have traditionally been
accepted to be three-food, clothing and shelter. The
right to life is guaranteed in any civilized society. That
would take within its sweep the right to food, the right
to clothing, the right to decent environment and a
reasonable accommodation to -live in. The difference
between the need of an animal and a human being for
shelter has to be kept in view. For the animal it is the
bare protection of the body; for a human being it has to
be a suitable accommodation which would allow him to
grow in every aspect - physical, mental and intellectual.
The Constitution aims at ensuring fuller development of
every child. That would be possible only if the child is in |
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a proper home. It is not mecessary that every citizen \)60
must be ensured of living in a well- built comfortable
house but a reasonable home particularly for people in
India can even be mud-built thatched house or a mud-
built fire-proef accommodation.” -

(Emphasis supplied) |

-Undoubte.dly, so far as the‘ reasonableneés and adequacy
of the measures Which the respondents are required. to take,
must meet the pfinciples laid down in the aforenoticed
pronouncements of the courts, the. international conventions,
. the standards iﬁ the guiding principles for' IDPs and ensure the
rights of the petitioners. |
248. The above Internationai instruments and Guidelines for
IDPS provide not only for the right to adéquate éhelter and
housing services but also réfer to access to land on equitable
basis to all. T,hey"recognise and’cast a positive obligation on the
.state i.e.' the respondents, to take other reasonable measures
pos_sibie to ensure Complete‘ realisation of the fight ‘ﬁ.o adequate
héusing of the p_etitioners.. It is evident that the. respondents
_camj.ot avoid their 'résponsibility and duty to ensure that the
,afo_re‘)no‘ticed basics to the petitioners. These ar_é the principles
which had to guide tlie Considerétionlof the issue‘sl which Wére
béfo:re the reép'ondents aﬁd have been -raised in this bunch of
writ petitions. |
249. The .Claim' for shelter in these writ pefitions is thus
p'ressed-és‘ part of the compensation for the Violafion of the
pe'titipners righté.' The petitioners seek directions to the
respondents to permit'them to occupy the premises in their
occupation till such time the respondents are able to. discharge

th'eir constitutional duty of protecting the lives and property of
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its citizens and providing them. permanent 1"esideflces. In\‘O\
similar cases, the Supreme Court and this court has 15er-mitted
Ithe 'displaced perséns to continue to occupy the occupied
quarter. Ordér-fo this effect stand. passed by the Central
Administrative ‘Tribunal as well. .The, respondents have
permitted some of IDPs to cdntinué with fheir occupation of the
allotted quarters after r-étirement. Thefe is clearly- no
justification at all for not permitting the petitioners to do so in

the given facts and circumstances.

ij’zts of dependants Qf deceased alloliees.
250. There is yet another aspect of the matter. The petitioners
befofe this court include Smt. Phoola Raina, a widow of the
allottee. The respondents do not dispute that she was a
dependa'nt'o'f the aliottee and that she is also an IDP. It is also
not the respondent’s case that she is a persoﬁ of means who is
living in Delhi in circumstances which are different from those
of the others from her lldme State. There is no material £o show
that this petitioner has any alternative shelter under the
schemes and policy of t1_1'e 1"espbndents or has been adéquately
Compensét,ed. |
251. So far as the claimed rights or the violations urgéd by
Smt. Phoola Rain.é ére concerned, other than a bald plea that
she was not the allottee, the respondents are unable‘ to point out
~any AdiAstinction from the other petitionefs. ‘The respondents do
not state that she' can séfely' return to any residence in the
Kashmir valley. It is also not .a.lverred that this petitioner owns

any property into which she could shift. It is not even suggested
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that there is any difference in tha constitutional rights ‘o\“\ (7/
acheme between her and the other patitioners.. Not a single
circumstance Wlﬁch could disentitle this petitionar to grant.of
relief against the threatened eviction and violation of her
.const1tut10na1 rlghtsahas been placed or made out in the case.
" Till such time that the 1espondents are able to meanmgfully and
1"easonab1y rehablhtate this petltloner her. forcible eV1ct1011
under the shleld of statutory process is also Wlthout any doubt
‘ Constitutionally inlpermisaible.' |
.252. As noted above th‘e‘ res'pondents. have admittedly made
discretioﬁary allotments in .favour of perso‘lis who are not
Government servants. It. is not eXplai.ned' as to why such
discre.tiaa could not be exeércised in fat/‘our of this petitioner.
'.Certainly pefmitting such a dependant of the deceased allottee
to continue to occupy the accommodation urider Oécupatioh till
alternate shelter was made aV.'ailable would not violate any rule

as well. - The same would clearly be in consonance with the

 constitutional mandate and the principles which emerge from

the séveral judgm.ents noticed above. _It is clearly evident that
such a dependant Would be permitted to continue to occupy the
“allotted accommodation till such time that‘ the respondents
' méamianully i*asettle and rehabilitate the ’IDPs or they acquire
their own alternatives or if the respondents are able to show
- that 'they. have the means to naake alternate meaningful and

{

reasonable arrangements.

Conclusions
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253. In ﬁew of the above discussion, absent any alternative;\&&
the admitted féilure of thé .respondentl's to protecf the |
vconsti'tutio.nal righté of- the petitioner and the threats which
'subsis_t in case they were pompelled to return to their State;
given the al"bitrary .' and Wrdngf_ul failure to Qxércise :the
discretionl under\ the SR-317 B25 of the Allotment of
Govem‘ment Residences (General -Poolo'in Delhi) Rules, 1963 in
favour of the petitioners; " the drasi:ic ﬁola'tion of the
_fundainental and basic human rights of the petitioner Which
, redults upon such implementation of the statutory provisions;
keeping view fhe schemes of rehabilitatioﬁ and resettlement of
Kashinﬁi migrants of the re‘sponden.ts, and- also the several
judicial p_recedeﬁts and admini_strative orders in respect of
similarly placed persons, thé action of the respondents in
treating' the petitioneré as uhauthorised occupants and
proceeding against fchem under the Public Premises (Eviction of
Unauthorised Occupants) Act, 1971 was compietely misdirected
and unwarranted.

254. It is evident thét the learned appellate Cburts in the
appeals also adopted a hyper technical approach ignoring the
serious violation of .constitutional‘rights which has resulted to
‘the petitioners and 'the drast.‘ic Conséqﬁences of rendering them
' hbmeless Which.results on impleinentaﬁoﬂ of the eviction order.
. The constitutional rights of the litigants ére not oﬁly well
established but are without any limitations. The orders do. not
indicate that the several impértant questions raised by the
petitioners were deemed to deserve én adjudication including

the maﬁner in which superior courts had dealt‘ with similarly
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situated ‘displaced persons.  The learned Qourts paid n SOU\
attention to the  declared -policy of resettlement and

rehabilitation of Government or the - constitutional rights and

~guarantees which all courts are bound to enforce..

255. The action of the respondents in denying favourable
consideration of the'request to continue to occupy the quarters .
suffers from fhe vice of dviscrimi'nation and arbitrariness. The
decision to treat thé petitibnefs as unauthorized oécﬁpants and
préceed_ against them unaer the Public Premises (Eviction of
Unauthorized Occupants) Act, 1971 as well as the impugned

orders are in -violation of the constitutional guarantees and

_basic human rights of the pet_itionérs, and do. not show

‘application of mind to relevant material or consideration

thereof. Thé imi)ugned decisidri to cancel the allotments, tfle '
action under the Public Prérﬁises Act;; and the impﬁgned orders
of the Estate' Officer and thé : éppéllate orders are
éonstitutionally and legally not sustainable. |

.2'56. The speciél leave pétition in J.L K’@u] (supra) was fﬂed
in 1997 and the rehabilitation scheme was placéd before the
court for the first time in 2006 which proceedings culminated in
the. judgment dated 3™ December, .2608 after twelve years.
Adj_udication Was‘still ‘11écessitated in P.K. Hémd@@ vs. Estate

Officer (supra) decided on om August, 2006; M.K. Koul

. (supra) decided onllth April, 2008. I find that the Central
' Admiﬁistrati\}e Tribunal had passed a detailed judgment on 30™

| December, 2002 in OA No. 2378/2002 entitled 7Tej Kishan vs.

UOI In all these cases by final adjudications, the petitioners

| have been permitted to continue with occupation of the quarter
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concerned. Despite the proceedings and 'judgments n the\\Q
abovenoticed matters, the respondents have still procee‘ded
against the petltloner in the manner noticed above.

257. Instead of facﬂltatmg the resettlement and rehablhtatlon

of‘v the petltloners who are 111terna11y displaced persons as per

' .the'declared‘policy, they have arbitrarily been exposed to the

a_dditionai trauma of the threat of forcible evictions and the
uncertainty - atld- insecurity of seekitig the adjudication Dby
pursuing litigation. In these circumstances, the petitioners are
entitled to .exemplary'costs from the respondents inasmuch as
the threat of forcible eviction by the process resot‘ted to by the
respondente impacts the fundamental righte of the petitioners.

2_58'. In this background, while allowing the writ petitions and

“having regard'to the number of the petitions which have been

unnecessarily generated and the lack of matetial with regard to
the persons responeible for the unfortunate decision making,
only the litigation costs of the present eases are being awarded. -
259. It is essential to make it | clear that .it is only itl the

peculiar fact situation of the present cases .and the extreme,

_hardship of the petitioneré invoIVing violation of the

fundamental rights and hilman rights. of the citizens of India
that such cotltinued occupation of the public pi"e:_rﬁises by the
p'etitioners has to be permitted. No inference can be laid that
alty person not having a plfopetty of its own or not having
suffered the violations aforenoticed can or h.as been iaermitted
to Con'timieq to indefinitely occupy the public: premises.
Therefore, the principles laid down in this j.udgment would bind

only a fact situation as in the present case or similar
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ci1"011rﬁ8'ta110es. when the State has been unable to protect the\\éO
fundamental and -k;asic human rights of its Ci’pizells compelling
fhem to be 4disp1aced from the place of their residence and is
not in a position to ensure their safety or security in case they
r’ét_urﬁ to the place of their residence. |

Result |

In view of the above discussion, it is directed as follows

(i) The impugned orders cancelling ' the allotment of the

petitioners; the orders of eviction passed in the proceedings

~ held against the petitioners under the Public Premises (Eviction

of Unauthorised Occupants) Act and the appeliate orders which '
are detailed in para 13 are hereby set aside and quashed.

(ii) A direction is issued .to the respondents to make all
endea,x.'/'ours 'to adequately,. effecfively 'and reasonably
rehabilitate and reséttle the petitioners, making provisions for

appropriate accommodations for them.

- ‘(iii) Till such -time, the respondents are able to provide

alternative accommodation to the petitioner and his/or her

family anywhere in Delhi, the petitioners shall be allowed to

_retain and occupy the allotted accommodation (also.detailed in

Colufnn no. 2 of para 13'ab.ove) subject to payment of normal
license fees.
(iv) Each of the .petitioners shall be entitled to costs of
RS.ZS,OOO/- Which shall be paid within a period of six weeks
from the date of passing the order.

These writ petitions are allowed in.the above terms.

CM __ Nos. 131011/2004, 11013/2004, 11026/2@@4,

11029/2004, 736/2006, ~  11016/2004, 11044/2004,

11050/2004,  11444/2004,  1557/2006, _ 2379/2006,
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10547/2007, 134&21/2@@7, 1554@/2@@& 16497/2008, L?
16449/2008, 16501/2008, 5796/2009, - 7654/2009,
10986/2009, 11351/2009, 11242/2@@9 1124&/2@@9 &

C . 11246/2009

‘In view of the orders passed. in the respective writ

petitions, these applications do not require further adjudication

G]ITA MIFFAT)
JUDGE

. and are disposed of accordingly.

/K
Novemb@rgﬁ 2@1@

aa/kr S
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