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R

1. Whether Reporters of Loc.al papers may ‘
- be aliowed to see the Judgment?

2. To be referred to the Reporter or not7 . u

S

3. Whether the Judgment should. be
reported in the rgest7

T

EV This. common order shall dispose of the petitions ﬁle_d by Lhe

_'petitioher as the facts of these cas_es'are- identical and raise common q.uestiorr'

of law. For the sake,,OF‘c'onveniehce', _facts of Crl.Rev.P.N0.179/2009 are bemd

"taken noté of.

|
]

l

'passed by the Iearhed Metropolrtan Magrstrate in a comp!amt ‘c-ase

No 106)]//009 :ruder Section 138 of the |\|c goudble Inatruments Act 1881'

{
(heremarh r referred to as the Act) ho’orho /nte: alia that the court drd ,NOt
have tho ftmrou l .urisdictio‘n to entertair‘a trre C-orT;piamt and returmng 'the

i ;
S :

| CRL.REV.P. 178/2009 = o - S . Page 1 of 18

i:-.

»

read with Sectron 401 of the Cr. PC agaxnst the Judgment ddted 09. ()3 ZOOQ o



same to the f’complainant/petitio’ner, for being presented before the court
having territorial jurisdiction to try the "same.

3. It is averred in ~ the complaint - petition' that the

I3

petitio‘ner/complainant is a public Iimited company having its 'registered and, A

corporate office at New Delhi and is deaiing with the busmess of providing its

. customers' various types of ioans It is further. stated that the

| respondent/accused availed Ioan facmty from the petitioner/complainant but

‘the account became irregular. Towards discharge of part of the debts, the

_*respOndent/acc'used issued cheques, - which When ‘presented by the

petitioner/complainant to its bankers namely, H‘DFC Bank Ltd., Connaugh’t

| 'Pl‘ace, New Delhi, were returned unpaid by the bankers of the acCu_sed under-

l
!

the return memo dated 29.12.2008, with the ;frernarke, “insufficient funds”.

'The,return memo was received by the petitioner/.compiainant at Delhi. - I|r3
para 4 of the 'c'ompia'ivnt, it is stated that the aforesaid cheques were su_bmitted

: by the resp‘ondent/accused at the' corporate and _registered "office of the

' _complainant/petitionier Thereafter a legal demand notice was: issued by the"

’
1!

,-petitioner/complainant to the respondent/accused from Delhi duiy dispatched -

~.on 14.01.2009. As the. respondent/accused faiied to_ make the payments of o

“the cheque amount demanded ,through the legal notice within the stipulated -

period the petitioner/compiainant filed the aforesaid complaint before the

court _of the learned Metropolitan Magistrate. The impugned order came to

be passed at the pre‘—cognizance' stage. 1In other words, notices were nﬁoz

~ issued on the compiaint‘to the accused' and, instead, the -complaint'v'was

returned at the pre- Summoning stage by the Iearned Metropoiitan Magistrate

to- the petitioner/compiainant for want of territor ial JurlSdlCthn L

- 4. .- Counsel for the-petitioner/complainant submits that the Iearn!e(ij_

‘Metropoiitan Magistrate erred in arriving at the conclusion that his Court did

CRL.REV.P. 179/2009 - R = . Page 2 of 18
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‘not have theterritorial'jurisdiction to e_ntertai’n.the complaint.rHe states that a
* perusal of the complaint itself indicates that part of the cause of action arose

| in Delhi, and the followingr acts were done in“DeIhi-:—

(i) That the registered and'c’orporate‘ office of the petitioner/complainant'
is at Nev'v‘De‘Ihi;

(n) That the cheques were submltted by the respondent/accused at the

corporate and regxstered office of the complalnant/company sxtuated at -

Delhl. G
_(i.i'.i'). That - the -'petitioner/-complainant- presented the cheques for =

“encashment to its banker situated at’,lDe_blhi.. ,

, '(i'v).'”l'hat the c’helq'ue_s:',\ upon being.,dishonoured When presented to th?e
bankers" of the ‘respondent/acc-_us\ed,' were returned to the |
petiti.oner/com‘plainant through its bankers at Delhi. | |
(v) That the legal notice W_as dis'patched by the pe.tit}ioner/complainar%\t A
to'-_the' respon_den.t/accused from Delhi. - | | |

\ 5._ ; | ~Counsel for the pet;tloner/complalnant submlts that whlle passmg

n
the lmpugned order the learned Metropolltan Maglstrate m|smterpreted thc'

_EjJudgment of the Supreme Court in the case of M/s Harman Electronics Pvt

Ltd VS. M/s National Panasonic Indla Ltd reported as 2@@9 IT AD SC 21. He

\

states that the aforesaid Judgment was in fact not apphcable to the facts of

t‘he present case. It is further stated that the Jud|c1a| pronouncement in the

. case of K Bhaskaran VS. Sankaran Va|dhvan Balan and Anr. reported as

(1999) 7 SCC 510 still holds the ﬁeld and has not been Watered down by -

any of the subsequent dEClSIOHS on the pomt of terntorlal JUI’ISdlCtIOﬂ Rather '

: lf the subsequent deClSlOnS down the years are perused the case of 1K N

Bhaskaran (supra) remalns the fountamhead and has been re|terated from

f
i
J

i




,'pos_tulates' that the said“Section would "not apply until the drawer of the

" CRL.REV.P. 179/2009 - ‘ ' Page 4 of 18

timé to time. It is further urged that the aspect Of terr';rtor'ial juriSdiction ought

not to have been "gone into by the learned Metropohtan Maglstrate at the pre— g

" ,summonlng stage and the sald aspect could have been con5|dered and""
~ decided elther.ways, even after eogn|zance was taken.- |
_6- o : In.support of .his” Subm'ission that the averments _contained in- the
"complalnt.petmon pr/ma faC/e revealed that |t was malntalnable within the
'terntonal ]UHSdlCtIOﬂ of Delhi, couns‘el for the petltloner relied on the followmq

}' Judgments - 3 - S I |

K. Bhaskaran vs. Sankaran Va|dhvan Balan and Anr. (1999) 7 SCC

4

510

i, Trisuns Chemical Industrvvs.' Rajesh Agarwal and Ors. (1999) ;8 -

SCC 686.

. : l .
iii. Alchemist Ltd. vs. State Bank of Slkklm (2@07) 11 SCC 335 |

YA Smt Shamshad Begum vs. B. Mohammed 2@@8 (13)) SCALE 669|

V. Rauv Modi vs. Sanjay Jain \! (2009) SLT 725

Co3
i

oviL Religare l':nvest L|m|ted VS. Sambath Kumar A (2@1@) JCC (N'I) .

266 | | =

vii.  Patiala Casting P. Ltd. & Ors. vs. Bhushan Steel Ltd. 2010 IV AD
K

7. "~ Per-contra, C0unsel for the r.espondent supports the im'pugnfed
' .

| (-CRL)(HC) '2}66.

‘]udgment and subm|ts that the, same does not deserve mterference He

~ states that- in the present case, the dISthtIOﬂ between the term Cause'of'

action” ~and “offence” must be understood. He relles on the prowsnon ofv

~Section 142(b) of the Act tov urge. that the aforesald provision alone deals ngth '

the issue of cause of-action and that the proviso'; (c).td_Sect,ion 138.0f the Act




jurisdiction of the Magistrate’s Court situated; at Adoor in- Pathanamthitta

| cheque was issued ‘within the terrltorial limits of the trial courts Jurisdlctlon

 CRL.REV.P. 179/2009 ' ' " ‘ Page 5 of 18 |

cheque fails to make payment of the amount to the 'holder in due course of

the cheque W|th|n 15 days of the receipt of the said notice He, therefore

submlts that the Iocation where the maJor part of the cause of actlon anses'

e., ~t'h‘e place vv_here the cheque.on prese_ntation_, isdis}honour.ed_ has to be
examined for "deci.ding the issue of territoria-l jurisdiction. - To fortify his
submission that the offence under' Section i38'is completed.vonl'y on- noni

'I'

payment of the amount, as contemplated in prowso(c) and the locality where_

'the drawer fails to make the payment wrthin 15 days of the receipt of the

notice, is of primary con5|deratlon he relles on the foIlowrng Judgments

.‘i. | Shri IChar Alloy Steels Ltd. vs. Jayasvvals NECO Ltd 2001 (3i
._.sccooei - B - ;
ii.  ICICI Bank Ltd. vs. Subhas Chand Bansa!l 160 (2@@_9) D‘LT'3795.
il Achintya Mandal vs. Chaitanya Aqrov Products & Ors. 20@9 (1o§)
v M/s Harman Electronics Pvt. Ltd. vs. M/s National Panasonic Ind'sa'
 Ltd, 2009 Ii AD'SC 21 L |
8. | In the case of K.Bhaskaran(sdpra), the guestion of territori;lal

District in the State of Kerala, to try the case iinder Section 138 of the Adt,

~ was under consideration where, the cheque was dishonoured in anoth]er,_

District in the State of Kerala. The learned Magistrate held that the court did
not ‘have the territorial jurisdiction to try the case as the cheque waé
dishonoured by the branch office of th"e complainant/bank situated infa '

different District.. On an appealpreferred by the complainant before the High
i

‘Court of Kerala the Single Judge accepted complainants version that the




and revefsed the orde'r'.ovf' the Magistrate.  Aggrieved by the'o‘r‘der of the Higih'

" Court, the appellant/accused approached the Supreme Court. While dealing

b

" with the ‘submissions of both the parties Oird the question of territorial"

" juriS'diCtion,“the Supreme Court observed as below:-
“11. We fail to comprehend as to how the trial court -
"could have found so regarding the jurisdiction
question. Under Section 177 of the Code "every
offence shall ordinarily be enquired into and tried.in a -
~court within whose jurisdiction it was committed". The .
locality where the bank (which dishonoured the
cheque) is situated cannot be regarded as the
sole criterion to determine the place of offence.
It must be remembered that offence  under
Section 138 would not be completed with the
- dishonour of the cheque. It attains completion
only with the failure of the drawer of the cheque
to pay the cheque amount within the expiry of )
- 15 days mentioned in Clause (c) of the proviso o
to Section 138 of the Act. It is normally difficult
~to fix up a particular locality as the place of ,
failure to pay the amount covered by the cheque. . t
A place, for that purpose, would depend upon a o
- variety of factors. It can either be at the place "
the payee resides or at the place where either of
them carries on business. Hence, the difficulty to
fix up any particular locality as the place of occurrence
~ for the offence under Section 138 of the Act.

12. Even otherwise the rule that every offence shall be
tried by a court within whose jurisdiction it was I
committed is not an unexceptional or unchangeable i
principle. Section 177 itself has been framed by ‘ ;
the legislature -thoughtfully by using the .
precautionary word “ordinarily” to indicate that '
the rule is not invariable in all cases. Section 178

‘of the Code suggests that if there is uncertém_ty |
as to where, ‘among different localities, the }
offence would have been committed the trial can
be had in a court having jurisdiction over any of
those [ocalities. The provision has further widened
‘the scope by: stating that in case where the offence.

~.was committed partly in one local area and partly in - -
another-local area the court in either of the localities

- can exercise jurisdiction to try the case. Further

- again, Section 179 of the Code stretches its

~ scope to a still wider horizon. It reads thus:

i
4
i

CRL.REV.P. 179/2009 I . " Page6ofis °




vk

" CRL.REV.P. 179/2009

- “179. Offence triable where act is done or

‘consequence ensues - When an-act is an offence
. by reason of anything which has been done and
of a consequence which has ensued, the offence
may be enquiréd into or tried by a court within

whose -local jurisdiction . such  thing has been

done or such consequence has ensued "

13. The above provis‘ions‘ in the Code should have

'been ‘borne in mind when the - question regarding
~ territorial jurisdiction of the courts to try the offence
‘was sought to be determined.

14. The offence under Section 138 of the Act can

be completed only with the concatenation of a
number of acts. The following are the acts which

are components of the said offence : (1) drawing

of the cheque, (2) presentation _bif the cheque to

the bank, (3) returning the cheque unpaid by the

drawee bank, (4) giving notice in writing to the
drawer of the cheque demanding payment of the
- cheque amount, (5) failure of the drawer to
- make payment within 15 days of the recenpt of
- the notnce -

15. It is not necessary that all the above five acts

-should have been perpetrated at the same

locality. It is possible that each of those five acts
could be done at 5 different localities. But

concatenation of all the above five is a sine qua non

for the completion of the offence under Section 138 of
the ‘Code. In this context a reference to Section
178(-d) of theVCode. is useful. It is extracted below: .

“178. (a)- (C)

(d) where the offence con5|sts of several acts
done in different local areas,

it may be enqulred into or tned by a court
having jurisdiction over any of such locaFareas.’

. 16. Thus it is clear, if the five different acts were

" done in five different localities.iany one of the
- courts exercising jurisdiction in*one of the.five
local areas can become the place of trial for the
- offence under Section 138 of the Act. In other

words, the compla!nant can choose any one of those
courts having jurisdiction. over any one of the local

areas within the territorial limits of which any one of .

those five acts was done. As the amplitude stands so
widened and so expansive it js an idle exercise to raise

- jurisdictional- question regardin_"g the offence under
“Section 138 of the Act.” (emphasis added) -

' Page 7 of 18



- ingredients for ‘completin-g the offence under 'SectiOn 138 of the Act are as":_

below:-

- 9.~ The aforesaid judgment thus clariﬁe_s ~that the five essential

[

i

(i)  Drawing of the cheque,
B (i) Pkeéentation of the cheque with the bank,
‘(iii) ,Returning,of'th'e cheque uh'paiﬂvd'by'the drawee bank,

(iv) - Giving notice in writing‘ to the dra'wer of the cheque.dema'n‘ding
payment of the cheque amount and.

(v) © Failure of the drawer to make payment vvathm 15 days of the
recelpt of the notlce :

10. The aforesaid judgmeht was echoed by the Supreme Court in the

: ease of Smt. Shamshad Bequm (supra), wherein it was reiterated that:

8. It is not necessary that the above five acts

should have . been perpetrated at the same

locality.- It is possible that each of those five

acts could be done at five different localities.
-~ But concatenation of all the above five is sine

qua non for completion of the offence - under
- Sectn@n 138 of the Act.” (emphasm added) -

'11. o ..Iﬂ the ca.se .'of Triéuns Chemical InduStry _(supta_),; whi[.é
: examinihg the judgmeht of the. Gujatat "High Court, pass:ect'i_'n a revi’sioh
: petition,_wherein‘., it was held that va‘peru‘sal of the cemplaiht filed before th;el 5
| vtrial-.c'ourt.-lsehowed that‘ there' was nothing to- reflect that any ‘part Ofth?e

" transaction took place within the territories of the State of Gujarat and the =

Judic/ial, Magistrate, Gandhidham.vought not to have taken cognizance of the

, matter and ought not-'h_ad di‘rected i\ssuance""of process, the Supreme Court
o held that the Magistrate erroheously, assu'med that for t'he purpose of-takin‘g
cogmzance of an offehce the Court must necessarily have the terrltorlalv-y

jur}sdiction to try the case as well. Advertmg to Chapter XIII of the Code oi_ '

. CRL.REV.P. 179/2009 , SR . Page8of18




’and'Trlals
when the questlon of enquiry and trial arlses

be made to.the following observatlo_ns:

.. the power to take cognizance of the offence. If

12.

8

Criminal Procedure, relating to “Jurisdiction of Crimlnal C‘burts' ln Enquiries

the Court held that the JurlSdlCtIOﬂa| aspect becomes relevant only

i

w13 Therefore, when there is nOthlng in Chapter

XIV of the Code to impair the power of a Judicial
Magistrate of the First Class taking cognizance of the

- offence on the strength of any territorial reason it is
- impermissible to deprive such a Magistrate of the
‘power to take cognizance of an offence — of course, in-

certain special enactments - special provisions = are

incorporated for restricting the power of  taking:
'cogmzance of offences falling under such acts. But
~ such provisions are protected by non obstante clauses.
Anyway th|s is a different matter. '

14. The ]urlsdlctlonal aspect loet:@mes relevant
~only when the question of enquiry or trial arises.

It is therefore a fallacious thinking that only a
Magistrate having jurisdiction to try the case has

he is a Magistrate of the First Class his power to

take cognizance of the offence is not impaired by
- territorial restrictions. After taklng cognizance
- he may have to decide as to the court which has
. jurisdiction to enquire into or try the offence and

that situation would reach only durnng the post—

cognizance stage and not earller (emphasrs‘

added)

In the case of Rajiv_Modi (supra), the SupremeCourt formulat‘ed

. ‘the following question for consideration:- ,

- . “10. The issue before us is, whether thevHigh Court

" CRL.REV.P. 179/2009

under Section 482 Cr.P.C. was justified in quashing

the complaint ‘'on the ground that no cause of action

- has arisen in Patna in respect of the alleged offences
' under the prOV|S|ons of IPC.

'11.' _The learned Counsel 'fo.rv"the“ appellant would' .

submit, that, the cognizance stage and the trial stage
are two different aspects of criminal jurisprudence and
under the Code, there is no territorial restriction for
any Magistrate to take cognizance of an offence

although- at the stage of trial, the said issue may
“become relevant in view of the provisions of Chapter .

XIII of the Code. The Counsel would also assert that

In ;'-thlS regard, reference may

Page 9 of 18 .




Section 177 of the Code relating to the jurisdiction of

the Criminal Courts do not trammel the powers of any

Court to take ‘cognizance of the. offence and thus,
- would apply to Sections 190 and 200 as well. ........ .

'12. In order to appreciate the jurisdictional aspect, it

~ would be relevant to discuss the meaning of the
expression “cause of action”. This Court has laid down
that the causé of.action is a fundamenta! element to"

- confer the JunsdlctIOh upon any Court and which has
to be proved by the plaintiff to support his right to a
judgment of the Court. It is relevant.to take note of
what was stated by this Court in State of Bombay v. C
Narottamdas Jethabhai, 1951 SCR 51. In this case, it o
is observed . that the Jurlsdlctlon of the Courts ' '
depended in civil cases on a “cause of action” giving
rise to a civil liability and in criminal cases on the ~
‘commission of an offence, and on the provisions made .

©. in the two Codes of Procedure as to the venue of the
trial and other relevant matters

n .
13. After takmg into COhSIderatlon a catena of deosuons on the pomt.

of “cause of action”, while tracing the decisions starting from. the year 1950 's
. . I
right upto _2009,‘ |hc!udmg ]udgmehts rendered in the cases of State o'f'
: [

E Bombav VS. Narottamdas Jethabhar 1951 SCR 51; State of Madras vs. V. P

Agehcies, AIR 1960 SC \1_3@9, Gurdit _Singh vs. ,M'unsh_a Singh, (1977) L

I
- ONGC vs. Utpal KUmar‘. Basu, (1994’) 4 SCC‘;.""Z?}I,]L.' .Blo'orh Dekor Ltd. vs.
|

‘Subash Hzmatlal Desai, (1994) 6 SCC 322; Ra]asthah H|qh Court Advocates

SCC 791; State of Rajasthan vs. Swaika Proo’erties,_'((l@%) 3 §CC 217;

Assn. vs. Umon of Iﬂdla (2001) 2 sCC 294 Y. Abraham A1|th VS. Insoect0|

* of Police (2@@4) 8 SCC 100; _and Alchemist Ltd. vs. State Bank of Slkkln’g:
(2007) 11 SCC 335, the Supreme Court crystallized the law as follows:- .

“22. It is evident from the above decisions, that,
to constitute the territorial jurisdiction, the
whole or a part of “cause of action” must have
arisen wnthm the territorial ]urusdnctnon of the
Court and the same must be decided on the basis
.of the averments made’in the compﬂamt without
" embarking upon an inquiry as to the correctness
or otherwuse of the said fact.”
‘ XXX XXX XXX

" CRL.REV.P. 179/2009 : ' I Page 10 of 18|



- done. The. Judgment in the case of Delh| quh Court LecLa! Serwces Commlttee

.(CRL)(DHC) 266. In both the cases,, the Slngle Benches noticed the

Judge also considered the judgment in the cases of Mosaraf Hossain Khan vs.

_'Bhaqheeratha Enoq Ltd. reported as (2@6) 3 SCC 658 and Lok Housmq

v whxch Delhi courts did not have_terrltorla-l Jur|sd|ct|on to try tvhe comp!amts. I;tli :

<

e

29.'In view of the above principles, the Court on
basis of the averments made in the complaint, if
it is prima facie of the opinion that the whole or
a part of cause of action has arisen in  its S

jurisdiction, it can certainly take cognizance of
the complaint. There is no need to ascertain that

~ the allegations made are true in fact (em‘ph'asis

o added) ' .

14. ~ The attention..of this Court has been drawn‘ to the two recent

’dec15|ons of Slngle Benches of- thlS Court in the cases of Rehqare Fmvest

]

'L|m|ted VS, Sambath Kumar A reported as (2@1@)} J}CC (INI) 266 and Patlala

Castlnq P. Ltd. & Ors.. vs. Bhushan Steel Ltd. reported as 2010 IV AD

}

'Judgment in the case of Harman Electronlcs (supra) and held «that mere

3
'

sendlng of notice from Delhi wou!d itself not gnve rise to a cause of action in

Delhi, for takxng cogmzance under the Act and the sald act ought to be -

.accompamed by some other act(s) for vestlng territorial JUI’ISdlCtIOI’] in a‘

particul‘ar court. In the case of Reliqare‘Flnyest Limited (supra), the- Srngleg

‘and Constructlons lelteo VS. Raqhupatl Leasing and Flnance Limited and Anr

reported as 100 (2@02) DLT 38 to-hold that a complalnt under aectlon 138

of the Act could be ﬁled- in-any of the five local areas where any of the ﬁvei

4 different-acts constitut_ing the offence under' Se'ction 138 of the NI Act were

l

VS, Government of N: C 1. of Delhl reported as 1‘63 (2@@9) IILT 56 was alsoI )

. drstrngunshed by holdlng that the same had no appllcatlcn to the facts of the

sald case as the said Judgment d|rected return of complalnts |n cases, |r;;;1

may be noted that the aforesaid judgm'ent is stated to have been taken in

El

CRL.REV.P.'1,79/2009 | T L . ' : Page 11 of 18 | '




~ appeal to the Supreme Cour;t' and status guo was ordered to be maintained

,"until further orders and the matter has been difected to be posted before a
three Judges Bench. It is stated that the said matter is still pending disposal. ’

15. ~A5'regard5'the submission of the counsel for the reslpondent} that

territorial jurisdiction vests in a Court in whose jurilsd'iction, the major portion

of the cause Qf action arises, i.e., the locality where the bank of the acCused

which has dishohoured the cheque is situated, the Supreme Court has clarified )

" in the case of K. Bhaskaran (supra), that the locality where the bank of the

accused, which has dishonoured the cheque, is situated cannot be regarded as

” the sble Criteria to.determine 'the*‘;‘)lace of offence and that a placé, for th‘e‘
purbosé of 'i‘nvoking. the prqviéiOn‘s of Secfion 138 Q'f.‘the Act, onId depend‘o‘,n.' 4
a variety of facts.t‘Pertinent‘Iy, ‘-the ter‘nﬁ‘used by the Supremé Court in the- |
| afo‘resaid ‘casé‘for .Completihg the offence unvder Section 138 of the Act IS
‘“acts” and not “cause of 'actio‘n”; The said poéition e.me‘r_}gesvcleaﬂy from a
bére: reading C>)f:[.98ras.”l-1, 14 ahd‘ 16}‘of' the afbresaid jgdé/ment-;reprodUCéd |

hereinabove.  Therefore, this Court is not inclined to agree with the'lb

submission of the counsel for the réspond’ent‘ that the major portion of the

“cause of action in the present case arose only aifte'r theé "cheqvue issued by th€;§_j
'respondent\/ac‘cus'ed Cwas forwar'ded_ by the  banker of  the:
petiti_oner/com’plainant‘ to the banker .vof' the accused, and‘ ' where, . or:r B

pr'esenta’tioh, the cheque was dishonoured, which in thve'present‘ case, is '

t

situated not in Delhi, but in Pune.

16, CItis clear from the prov_i.sion itself that an offence under Sectioh

138 Would not be completed with the dishonour of the che‘q‘ue . Rather, it .

“attains compléetion only with the failure of the drawer to pay the cheque x_’
"amount within the. expiry of the fifteen days ‘after the legal notice is served

“upon the drawer of the ‘che‘qué/s whose cheque/s have been dishonoured. As .
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his banker is-Situated. i I | o | o

" CRL.REV.P. 179/2009 , R , o Page 13 of 18

noted above the offence under Section 138 of the Act can be‘COmpIeted Only

~ with the concatenation of ‘a number of acts the acts being, draWing of the

cheque presentation of the cheque With the bank returning of the cheque _

unpaid by the‘drawee bank giVing notice in writing to t.he drawer of the‘

‘cheque demanding payment of the cheque amount, and failure of the drawer

- to make payment Within 15 days of the receipt of the notice It is hot essentia!

situation, any one of the courts exerCiSing ]urlSdlCthn in one of the five o
localities can _become the place of trial for the offence under Section 138 of -

’ »the Act. At the stage of entertaining.a comvpiaint under Section 138 of the ‘Actj,“

~ jurisdiction, on the basis of the averments made therein, without. launchingd

into a fact finding mission as to thei;r correctnessior otherwise.

_,’17.. : Hence, the contention of the counsel for the respondent that non;
- payment of cheque amount u.nder Section 142(b) of the Act alone can give
- rise t.o a cause of action for avn-offe'n_ce under Section :t38 of the Act and it is
the' “Cause of'action”, Which hias to be seenvand not “the.act”,k is found to be
~ untenable jand turned downé. The five acts mentioned inthe*aforesaid g’udiciaii-
dicta were clearly spelt out and the -S_upreme.\,,Court fu.rt‘he_'r c.larifie'd that eachi ‘

’.”of thoSe five acts could be done in five different localities. This Would*‘

naturally mean that the act of presenting of the cheque by the complainant

-"where he is Situated couId be in a different City from Where the accused andi

<
2
g

,'i‘

18. - . The argument of the counsel for the respondent that in the case'o =

"Shri Ishar Alloy Steeis Ltd (supra) the Supreme Court had cIarified that thei

: that all the acts should be committed at the same Iocality. It is quite possible -

that aII the five acts are perpetrated in five different localities. In such a

~the Court is only required to arrive at a. prima facié opinion as to the territ,oria} ’

. words, “a bank” and “the banK”in Section 138 of the Act are an indication o;‘

i
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_.particular‘l'y noted in . paras 12 and 13 of the Judgment trat the!
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~the intention of the legislature and that since both “a bank” and “the bank”

. deal with the banker of the accused, the aspect of territorial jurisdiction has to

be examined in the said context, must be co-n“Sidered in the light of the issue

before the said Court: L.l,In the a'foresai‘vd case, the issue,fwhich engaged the

Supreme Court was set out in para 2 of the judgment, Which reads'as below:

: “2 (a) What is meant by, “the bank” as mentloned in

 clause (a) of the proviso to Section 138 of the

" Negotiable Instruments Act, 18812 :
(b) Does such bank mean the bank:of the drawer of -
the cheque or covers within its ‘ambit any bank

-including the collect|ng bank of the payee of the -
- cheque?
(c) To which bank the cheque is to be presented for -
~the purposes of attracting the. penaI prowsnons of
Section 138 of the Act?”
19. - It is therefore quite apparent that the aforesaid judgment did not .

deal with the issue of territorial jurisdiction at aII. Rather the focus was oni

the meanlng of term, “the bank”, as mentloned in clause (a) of the prowso to

‘Section 138 of the /-\ct and whether such a bank Would take Wlthm ItS fold any‘

bank including the collectlng bank of the payee of the cheque for the. :
purposes of examsmng the valldxty of the cheque under the Act. It is settled

law that a deasron is not an authonty for a pl’OpOSItIOﬂ which did not fall fou

i
|

its consrderatlon Hence the aforesa|d Judgment cannot be said to have a =

: 1
bearlng on the issue of terrltonal ]UI’]SdICtIOﬂ to entertaln a complalnt by cm

' par}tncular court.

20. In the case of Harman Electronics (isupra),»the 'Sup.reme Court

i
i
§
!

'complain't/petit_ion did not show that the chequesvvv'ere presented at Delhi andi

: rather the petition Was cpmplete’ly silent on that aspect. Having regard td“

the facts and circimstances of the aforesard case, where |t was observed that‘*-
{ .



we

of the cheques took place at Chandigarh'and hence, mere sendi_’ng of notice

the parties had been carrying on business at Chandigarh,'the transactions

took place at. Chandigarh, the cheques'-were issued and presented at

_Chandig'arhf, the Supreme Court had_ observed Egtha’t 1t had no optiOn but to

presume that the cheques were also presented at Chandigar_h and dishonour

@
. v

. from"D‘eIhi_ itself would not give rise to a cause of action for taking cognizance

under the Act_.. ‘In the present case, mere issuance of a legal notice by the

' petitioner/compl-a'inant from _Delhi. alone is not the sole basis for"ﬁvling' the

.complaint in the territorial jurisdiction of Delhi, As noted in para (3) above,-’ '

there were certain other - acts, which  were: don_e-w'ithin the territorial

‘jurisdiction of Delhi, for invoking Delhi jUrisdicti‘on.

21. o Apart trom the aforesand Judgments counsel for the respondent

 relies on the: decnsnons of two Slngle Benches of th|s Court in the cases: of'

_Metropo'l'itan ;Magistrate'had rightly returned thje complaint to the peti_tioner‘

- (supra), the learned Sin'gle'Judge observed that the only single fact of the,

the triai court. However there IS NO mentlon in the sald Judgment as to the

.
ICICI.Bank Ltd. (supra) and Achintya Mandal (supra) to-urge that the’ Iearned'

for want of territorial j-urisdiction. A perusal of t‘he aforesaid judgments shows' :

that rellance was placed on the )udgment in the case of Harman Electromcs1

'(supra) to'hold that‘the Magistrate was right in retur-nlng the complalnt[

petitions. But the faCt position of both the cases are entirely, different andl

dist,in'guishabie from the instant case. ,. CIn the case of Achintya’ Mandal!

(' statutory ‘notice- beingi dispatched from Delhi fornﬁed the\basis of’ ﬁling the-‘l

complalnt in Delhl and that alone could not vest territorial ]UI‘ISdICtIOn onl

Courts in Delhi. In the case ot ICICI Bank Ltd (supra) it was observed that|7

the respondents were reSIdmg outsrde the territorial Jurusdlct|on of the trlai|
,_I

l

court and the bank of the respondent wasbeyond the territorial jurisdiction or :
I .

i o
.

2 i
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~ stated to be applicable to the facts of the instant_ cas_e.

into, tried and ,o'thervvise, dealt with according to the same provisions, but

- subject to any enactment for the time being in force regulating the manner ot

iIOcation, where the other acts .mentioned in the case of K. Bhaskaran (supra)

were done. In this view of the matter, neither Ofthe two judgments can be

1

22, With respect to the submission of the counsel for the respondent

that-cause of action has to be consideredv in the context of substantive law viz-

a-viz '_proced-ural. law, it may be no_ticed that }Section 4(2) of the Cr.P.C

postulates that all offen‘c'e's‘under any other law shall be investiga’ted,"'inqu.ired

place of investigating, inquiring into, 'trying or.;‘.’otherWise dealing' with such

offences. Section 5 of the Cr. PC which is the saving clause stipulates that

nothing contained in the Code sh_ali ‘in the absence of a spec;fic prowsron to |

the'contrary, affect any sp.ecial'or Iocal law for the time being.in force, or any '

- special jurisdiction or power conferred, or any special form of procedure

. pre'scribed', 'by' any other iaw for the time being in force.

T 23. : In'the present case, the i\iegotiabie Instrurnents Act s the

- substantive statute and the procedurai aspect of filing of the compialnt and.
dealing With the procedures to be followed by the trial court thereafter are alil

. !
' vgoverned under the procedural law, i.e., the Code of Criminal” Procedure.]

Hence, reference to Chapter XIII of the Code of Criminal Procedure,gwhich;

deais w'ith jurisdiction of crimi’nal 'courts is but natural. Section 177 relates t(‘i|'

; : |

ordinary place of ianiry and. tr|a| Section 178 relates to place of mqutry ori

-~ trial and Section 179 relates to offence trlable vvhere act is done or‘_ .

' cons‘equ'ence ensues. All the aforesaid three provisions have been particu.iarly

: i
explained by the Supreme Court in the case of K Bhaskaran (supra) as notedl

- above. Therefore reading of the Negotiable Instruments Act in isolatlon!
L

- dehors the- procedure prescribed in the. Cr.PC, for dealing vvith the filing of the
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Complaint 'and the manner of proCeediﬁg with the complaint, is neither

~ possible, nor permissible.

24. As discussed above,- the Mégistrate taking cognizance of ar

- offence must not nec’es'sarily»ha‘ve the territorialf-',jufisdicti‘oh to try the case_as’ :

well. Only when an enquiry or trial begins, does the jurisdictional aspect

become -relevant. Infact, after  taking -co"gnizéznce of the offence, the

' Magistrate may have to decide as to which court would have the jurisdiction

_ to'e_nquire into the case and such a situation can arise Only‘during the post;. g

cognizance stage. At the pre—cognizanc_e stage, the Magistrate has only to

examine the averments, as set out in the complaint and not more, for prima

~ facie arriving at;.a decision as tQ whether sbme of the acts essential for

- correctness_of the élle;g’ations’-m*ade therein, prima facie it has to be held tha

comple‘ting‘ _am.-offence- under Section 138 of the Act were done in the
territorial jurisdiction of that Court. In the present case, having perused the
complaint filed by the :petiti’oner/c_omplainant,.withQu.t ascertaihing ‘_the?

€

a part of the cause of action has arisen in Delhi and the same is not based

solely on the issuance of a legal notice by_the'":"petitioner/complaiha_nt to thé}

'respond‘en“c/accused 'frfbm' Delhi, but some other acts done prior thereto, as

A

set out in para (3) hereinabove.

25. " From theiafo‘resaid facts and circumstances, th'ere‘vappears no'

- ambiguity on the aspect of~th_e-yright of"t.he p’etitio‘ner_/comp‘lain'antfto file a

- mentioneéd in the, case“of' K. Bhaskaran (supra). Inthe present case, as -noted_

complaint in a Court having jurisdiction in the context of the fiv"e'ac't.isf

above, a substantial part of the cause of action folf ﬁlihg of the compi‘aint'v b'yT_

the p\etitioner/companéy against the respondent/accused under .Sectibn'-l38 of'_'

the Act, prima facie appears to have arisen within thé jurisdiction of the courts’

inzl'DeIhi.v However,’;v it is clarified that, ',if after - taking cognizance, the
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reSpondent/aCCUsed is able to place such material -facts on the record which

demonstrate that the Courts in Delhi do not have the territorial jurisdiction to

| _entertain the complaint, the learned‘Metropo-litan Magistrate shall still have a

free 'handvv'to as_eertain ‘the truth ot the _alleg_ations made by 'the‘

petltloner/complalnant and arrive at a different conclusion.

_2'6'. _ The present petltlons are therefore allowed and the |mpugned'

order is set aside. The case IS remanded back to the tr|al court with dnrectlons o

2

'to:proceed further and deal With the complatnt of the'petitioner under Sectiovn ;

138 of the Act, '.in accordance with IaW' T\he petition*er shall appear before the ;-

- ] learned Metropohtan Maglstrate on 18 10. 2010 at 2: OO PM.

- 27. A copy of thlS order shall be forwarded by the Reglstry forthwith |

to the trial court for m-formation.'

(HIMA KOHLI) -

SEPTEMBER 23, 2010' I o ~ JUDGE

. .rkb
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