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JUDGMENT
30.09.2010

. Introduction

1.1 These are 38 writ petitions filed by builders of various p.ropelties in

» the National Capital T erritory of Delhi ((NCT of Delhi) who have been -

: 1ssued show cause notlces and also directions by the Respondent Dellu

Pollut1on Control Comm1ttee ( DPCC ) for alleged violation of Section

25 of the Water (Prevent1on and Control of Poll<ut1on) Act, 1974

[hereafter the Water Act ) and Sectlons 21 and 22 of the Alr (Preventlon

o and Control of Pollutlon) Act, l98l [hereafter “the Air Act ]. Barrmg two

: pet1t1ons where the buildings constructed-a_re res1dent1al complexes, in

each of the other petitions the building’ constructed is a commercial .

shopping complex or a shopping rnall.
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| ‘1.2"The show cause notices have been issued on the grounvd that these
.Petitio.ner‘s. had not, .pl;i.OI;: _fo comméncing c_bristmcti‘on, applied to the "
'DPCC for and obtéined from it the ‘consent to establish’ under Section
25 of }the W_ater'Act‘ or fche DPCC’S,‘consent to operate’ iindér Section 21

of the Air Act

1.3 Some of the petitioners have constructed commercial complexes or
shopping malls of a built up area of over 20,000 sq.m. 'l‘hey‘,wex"e»
therefore required to comply with the environment imp_aét assessment

(EIA) notifications in terms of the Envi_r()hm‘ent_ (Protection) Act, 1986

~ (EPA). The EIA norms with which'they are expected to comply arc set

out in the EIA notiﬁcation dated 27" J anuary 1994 as further amend:ed on
7th .“July 2004 and 14" September 2006. _The- issue thaF ariées. in some of
these pet.'it.ions, whére the commercial or 1“esiciléntia}l‘ coinpiex is'of ai'buil.t.

up ai*ea of over 20,000 sq.in; is'whether independe’nt of the LIA cleairahée |
.thained by such petitioriers from ;;he Government  of India i;1 ;thc ‘
Ministry of Environm‘ént ahd Fofests (‘MqEF’); a separate con’s?n_t to
establish qn.dér the Water--Act and a consent to operate under the A1r Act -

would ne_VEertheless,be required to be obtained from the DPCC.

1.4 Anothér issue common to some of these petitions is the validity of the -

llevy by the DPPC of penalties, fines and environment damages in the
“form of fixed sums of moniés or by requiring the Petitioners to furnish

bank guarantees as a cohdition to the grant of consent under the Air Act

and the Water Act;
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" 2. The case of the Petitioners broadly stated is that the, residential and )
commercial shopping complexes and shopping malls are not covered -

under either the Water Act or the Air Act. Therefore there was no need |
for any of these Petitioners to have obtained from the DPCC either prior
~consent to establish under Section 25 of Water Act or prior coﬁscm o

o;ﬁefaté under Section 21 of the Air Act. The case of the DPCC is that the

activity of constfuctior_l'of commercial complexes, shopping malls and ;e
even residential. complekes is covered under both the Air Act and the
Water Act and the failuré to obtain pridr- ¢onsent to establish or prior |

consent to operate makes the petitioners liable under either or both Ac'ts‘. N

‘For'_’complexes where the built up area 1s over 20,000 sAq.m, 'thcj:-stand Qfﬁé

the DPCC is that the mere obtéining by such builders of EIA cle-arancev
~ from the MoEF will not ob{/iate the need to obtain separate prior consents

from the DPCC under the Water Act and Air A.c:t.

 Background to the Water Act and amendments

3. The first issue to be considered is the a-pplicabi'lityvofthe' Water Act to |

the ébmplexes in q‘uestion.. Emphésis has been placed by bothl sild‘c;s- on
the background to the ena'ctm‘ent.';)f the Water'ACt..'Fhe Staté;ﬁezllt‘ of . |
| ,.O‘téjects and Reasons ('SOR’) to the Water Act as it was first eﬁééted on |
| 23" March 1974 refé;red-to a C.omm'itt_.ee sef' up in 1962 to drawéu'p-ia
: }drAafit enactment for vtilev prevenﬁon of Wafer pollut‘iéﬁ. The S_.OR” notegi that- !

“the problem of pollution of rivers and streams has__assumed considerable

importable and urgency in recent years as a result of the grthh of the {
industries and the increasing tendency to urbanization.” The Report of -

the Committee was circulated to the State Governments and was also |
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considered by the Central Council of Local Self-Government. Based cn -
the recommendation of the Cenrral Co‘uncil a draft bill was pre‘pvared,‘
~ The Bill was passed by both the Houses of Parliament and received the

assenf of the President in 1974.

4. The Water Act underwent further changes in 1978 and thereafter in

|
I

1988. Section 25 of th‘ev Water Act in its present form was'a result of]|
certain extensive amendments made to it in 1988. ‘Pa'ra_ 2 of the SOR of"
the Amendment Act No. 53 of 1988, which is relevant for the preseni|

purposes, reads as under:

“2. The Water Act is 1mp1emented by the Cent1al and State S
Governments and the Central and State Pollutron (,ontrol'
‘Boards. Over the past few years the 1mp1e1r1entmg agencies
: _have eXperlenced 'some more admlmstratlve and p1act1cal
d1fﬁcult1es in effectlvely 1rnplement1ng the prov1s1ons of the
~ Act. The ways and means to remove th_ese difficulties hav_e |
been thoroughly examined in consultation with .the
implementing agencies. Taking into' éccou‘nt the views
expressed it is proposed to amend. certain prov1s1ons of the
Act in order to remove such difficulties. The State -
Legislatures of Himachal Pradesh; Manipur-and Trrpura have
‘passed resolutions under Article 252;(2)0{‘ the Constitutioin
authorizing the Parliamer_rt_'to amend the provisions of the

Water Act to give effect t0 those amendments.”

5. Thereafter in Para 3(iii) and 3(vi) of the SOR, it wers explained that 1‘10
| Bill inter alia SOUght_to make the followihg amendments to thé Act,.; '

i
| .

namely:
“(ii1) it is proposed to make it obligatory on the part of a person
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to obtain the consent of the relevant Board f01 estabhshmg
or taking any steps to estabhsh any. 1ndustry, operatlon or

' process which is hkely to cause pollutlon of water and al

- to elnpower the Boards to limit their consents for surtable

E perrods.so as to enable them to monltor observance of the
prescribed conditions; |

(vi) 1itis proposed to empower the Boards to give drrectlons to

‘any person, ofﬁcer or authorrty including the power to !

- direct closure on regulatlon of offendmg 1ndustry, |
operation or process or stoppage or regulatron of supply of

- services such as water and electr1crty . _' |

‘ - 6. It is plain, therefore, that the amendmen'ts made in 1988 were’ Witll al

view to rnaking it obligatorsf‘ on the part of the person taking any Steps to |

~ establish “any 1ndustry, operatron or process wh1ch is hkcly to cause: '

1

pollut10n of water. ” to obtaln the prlor consent of the State Pollutlon

,Control Committee (PCC). 3

Position under the Water Act.

’ T To recapitulate, one of the central issues in these petitions is whether-

there is statutory requirernent in terms of Section 25(1) (a) of the ?Wateﬁ

B

Act- for'pers'ons estahlishing a commercial shopping complex or Shopping’ _

mall or a resrdent1a1 complex to obtain prlor consent to establish from thc
i
DPCC. Sectlon 25 of the Water Act which rnandates such rcqunement

reads as under:

- 28, Restrictibns on new outlets and new discharges (l) :
Subject to the prov151ons of this sect1on no person shall )

wrthout the prev1ous consent of the State Board -
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)
(a) establish or take any steps to establish any iﬁdusti‘y, % | o
| op‘eration Or process, or any treatment and disposat
' system or any. extensmn or add1t10n thexeto which is
llkely to d1scharge sewage or trade effluent 1nto a
stream or well or sewer or on land (such dlscharge
being hereafter in this section referred . to " as

discharge of sewage); or

(b) bring into use any new or altered outlet for the

- discharge of sewage; or
‘(Q) begin to make any new discharge of sewage:

Provided that a person in the} p’roc:ess of taking any steps' to
establish any industry, operat1on or process. 1mmed1ately
' ,before the - commencement. of the Water (Pleventlon and
- Control of Pollutlon) Amendment Act, 1988, for which no.
consent ‘was necessary prior to such commencement, may o
continue to do so for a lper,'iod of three months from such
" commencement or, if he has made an application for such
consent, _wi__thin. the said period of three months, till thc

'disposal of'such application;

(2) An apphcatlon for consent of the State Board. undcr sub-
section (1) shall be made in such form, contaln such partlculals

and shall bg accompanied by such fees as may ~be}»prescr1b_ed. %

(3) The State Board may make such inquiry as it may deem fit
in' respect of the application for consent'referréd to in sub-
section (1) and | in making any such mquny shall follow such

procedme as may be prescribed.

(4)_ The State Board may— - | v
(a) grant its p_ohsent referred to in sub-section (1i),'subjectf to

such conditions as it may impose, being- - |
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- (1) in cases referred to in clauses (a) and (b) of sub--
section (1) of section 25,conditions'. as‘ to the .point of
* discharge of sewage or as to the use of that outlet or any

other outlet for discharge of seWage;

,(11) in the case of a new dlscharge condltlons as to the‘
| .nature and compos1t10n temperature, volume or rate of :
dlscharge of _the effluent from the land or prem1ses from

‘which the discharge Or new dischar'ge is to be made; fand

(111) that the consent w111 be valid only for such per1od as

may be spe01ﬁed in the order, | ‘_ ‘

and any such condltlons 1mposed shall be bmdmg on any
person estabhshmg or taking any steps to establish. any '
industry, operatlon or process or treatment and dlsposal
.system of extens10n or addition thereto, or usmg the new or ’
altered outlet or dlschargmg the effluent from the land or *

' prelmses aforesaid; or

(b) refuse such consent for feasons to be recorded in writing.
(5) Where, Without the} consent of the State Board, any indusuy, '
operation or process or any .treatlfnent and disposal system ot any
extens1on or addition thereto, is estabhshed or any steps for sucl | |
‘estabhshment have been taken or a new or altered outlet is
brought into use for the discharge of sewage or a new dlscharge
~of sewage is made, the State Board may serve on the person: ‘who
has estabhshed or taken steps to establlsh any 1ndustry, operatlon B
Or process, or any treatment and dlsposal system or any extensmn
or addltlon thereto or usmg the outlet, or makmg the discharge,
as the case may be; a notice llmposmg any such condmons vas it
might have imposed on an app.lication'for its consent ‘in.respect of
such estabhshment, such outlet or diScharge. |

+
'

(6) Every _State' Board shall maintain a register containing

~ particulars of the conditions imposed under this section a_rfd 0
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from any land or, premises shall be open to in‘spection at all

b

much of ‘the register as'relatles_to any Qutlet, or to any effluent, -

reasonable hours by any person interested in, or affec_ted by such. |
outlet, land. or premises, as the case may be, or by any_‘per_son o

authorized by him in this behalf and the conditions so contained |

~in such reg1ster shall be concluswe proof that the consent was

granted subJ ect to such condltlons

(7)The consent referred to in sub—section (1) shall, unless given B
~or refused earlier, be deemed to have been given unconditionally

Aon the expiry of a period of four months of the makmg of an

appllcatlon in this behalf complete in all respects to the State

E Board.

(8 For the purposes of this section and sections 27 and 30-

(a) the expression "new or altered outlet" means any outlet

. which is wholly or partly constructed on or after the
commencement of this Act or which (whether so
_-constructed or not) is substantial‘ly altered aﬁei' such

commencement;

(b) the expressmn "new discharge" means a d1scharge which

is not, as respects the nature and composmon L

temperaﬁire,_ Volnrne', and rate of discharge of the effluent

substantially a conﬁnuation_ of a dischafge made ‘within

the preceding twelve months (whether by the same or a -

different outlet), so however that_'a disChafge Vyhich 1s in
other respects a eonfinuatien of previous dis'cha_rge made
as aforesaid shall not be deemed to be a new discharge by
reason of any reduetion' of the tempefatnre or volume or
rate of discharge of the effluent as compared with the

previous discharge.”
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25 '_(l) of the Wéter Act, the deﬁhitions, therein of the terms “outlet”
occurring in Sécti_oh 2(d)(d),' “sewage effluent” under_ Section 2(g) and
_ _“trgde effluent” under Section 2(k) are relé‘(xaht. They read as undér:

“2 (dd) “outlet” includes any conduit pipe or channel, ’op'en or .
| - closed, carrying séwage.or trade ve’fﬂuent or any other
- holding arrangement_ which fsauses, ‘or..is likely to cause,
| poll'utibn;. '» | o
2 (g) “sewage efﬂuent” means efﬂuént from any séwerage
system or sewage disposal works and includes sullage

from open dralns

2 (k) “trade efﬂuent” 1ncludes any thId gaseous or solid .
substance wh1ch is discharged from any premises used for |
carrymg on any 1ndustry, operatlon or process or treatment
and,dlspo_sal systsm, other than dom_estlc sewage.”

9 Oﬁe of the subinissions‘ made by Mr. Sorabjee, learned Senior ‘c_,<v)unse]_ B |
on behalf of the Petitioners 1s that‘ the requfremeht‘of _obtaining pri.or

| cbhsenf ts establish in t'srms of Section 25 (1) (é) of the Water Act ari‘se.s,
only‘where. the_acti\}ity in questibn is to establish an ‘industry, operation .

or prdcess’ Whi“Ch in turn discharges ‘trade efﬂﬁent’. The arg/ument”is ihat N

S a residential coir.lplex'lcanrio.t produce ‘trade effluent’. It cAarAl‘ orﬂy prodqu -
domestic sewage. which the 1>egislature has consciously excluded from the
| expression ‘trade effluent’. It is fui*thér ﬁrgsd that \&hat takes place in a |
'comr‘n‘elrcial‘ shoppin-g qo1nplex,or 'sh'Qppi'n'g‘ mall is mere retail sal.e_of
-goods andl‘s'e‘rvices. 'fhére is no ‘indlisfry, operati'on or procéss’_'that g0es
on ‘insid‘e a comrﬁercial.shoppin'g v'c‘()mpl'ex or mall that ‘discharg'es ‘trsde .

}efﬂu‘ent’. On behalf of the Pe't.ition'e,rvs, it is sought to be contended that -

W.P. (C) No. 543/2008 batch - " page10of122




: the above provision was '. never intended to Cov¢r- shopping complexes,
. mé;l*ls or the resictient.i-al_cov_mplexes‘. Mr. Sdrabjée sublﬁitted that the words
‘-‘opefation or pro‘ces‘.s 'or ansl -tréétment and disp.oSe;l»‘ s.ystem 01 any .system

. of extension '0;' additioh thereto” Vfollxo'wi}n}g the vlw.ord “iﬁdustry” hévé to

be read ejusdem generis the word “industry” anvdvthe.refore _waé not -mea.nf
to cover an acﬁvity .Which iS ﬁot an indu_strial activity. 'It. is contended tf}eit
vther}e is no industrial activity that t_akes.place. in a shéppillg comp:le.x; Qr’E
maﬂ or a commercial ébmpiex., In Other W_or;is, only illduétl'ies such as .
- chemical industries, me%allurgi;:al. indUstkry,v engineering i(ndustry and _-sof :
~ on are meant to b¢ co{léred by the Water Act. Céhsequehtly, it 1s a:rgucd-.i“-.
that Sectioﬁ 25 (1) of the Water Act.is an atﬁ‘acied in any of the‘ p’rescm’j

cases.

10. Tt must be noticed that the definition of ‘trade .efﬂuent’ under 'S:evction :
2(k) underwent a change with the Amendment Act No. 53 of 1988. T‘nci ‘
definition of ‘trade effluent’ in the unamended Section 2(k) contained thie

Wordé “carrying on any trade or industry” foliowiﬁg ;the W_ofds “aryl
'prem_ises used for..” This was réplacéd by the words ,“...f1‘§1f1 an«' |
premises can'Ying on any industry, operation or process, of t-réatm‘e‘ht and
disposal syStefn.” Th,e'idea' was to exband thé usé V'of ,the prémises af_ld ri.otE

limit it to an industry but also any plocess or treatment and- dlSpObal
, system What stood éxcluded from the deﬁmtlon of * tradé efﬂucm was [ v
“domestic sewage"’.}The 'Wérd- ‘sewage’ itsélf has been_.deﬁned !undc,r |
Section 2(g) to mean effluent fro1ﬂ any sewerage systém or. sewageE

disposal works and includes'sulleige produced from ope_én drains;.",l.'he;

‘word ‘sewage’ when qualified by the word domcstlc should necessamv
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- to trade efﬂuent The expressron sewage or trade efﬂuent in Scctlon 25

(5\

mean sewage produced from pre1mses used for domestrc purposes. F he
word “domestic” when contra-distinguished from the expression “trade”

could mean a place used for residence rather than for business or trade.

11. However, the above définition of ‘trade effluent’ does hot take a
residehtial» complex or even a commercial shopping complex or-shopping
mall out of the purv1ew of Section 25 (1) of the Water Act. A caleiul,
readmg of Section 25 (1) of the Water Act would show that it is mtended :
to cover not just ‘industry’ which discharges ‘trade efﬂueht’ but_.any '
‘process or operation’that reSults in a discharge .,of ‘sewage’ not lirnited -

(1) (a) Wate‘r Act which,»follows the words ‘operation or process, or any -

treatment and disposal s};Ist'em‘ or any extension or addition thereto, which

' is likely to discharge..’ is wide enough to cover all kinds of scwagc and

not just ‘trade effluent’. Likewise, the expressions ‘process’ and
‘operation’ is not meant to-be confined to ‘industry’ but to all kinds of
processes and operations including those that take place in kitchens and

bathrooms of residential complexes and retail sales in shops ‘and

restaurants and activities in the rest rooms of commercial shopping

‘complexes and malls.

12. The definition of the words “operation” and “process” as occurring in

the New' Shorter Oxford Engli'sh Dictionary (LeSlie BrowrrEd.) are as .

follows:
operation: An action, deed; 'exertion of force or influence;

‘working, actlvrty, an act of a practical or techmcal nature esp one’
WP {C) No. 543/2008 batch : : . , o Page 12 of122




~.continue for a period of three months and if, the person who has taken |

" nature of the requirement of even an ongoing construction to obtain prior

| consenf to establish from the State PCC.

Having huge shopping malls having a built »,up 'ar_e_ar of 20,000 Sq M. is

forming a step in a process . % '
‘process: The action or fact of going on or being carried on; a

continuous series of actions, events or changes; a systematic series

of actions or operations directed at a particular end.

13. Under Section 25(1) (b) Water Act if the operation, proééss or the -
process that is proposed to be‘_establishe_d bririgs into use “any new or |

t
|
1

altered outlet for the discharge of séwagé” then Seciioﬁ 25(1) will stand

attracted. The proviso to Section 25(1) states that where the steps t‘oi.

|

establish an industry, operation or process have already commenced :

before the commencemeht of the 1988 Amendment Act, such steps may;

l .

such steps makes an application for consent withiﬁ that period, till the

N

disposal of such application. The proviso underscores the mandatory .

! .

14. When the Water Act was first enacted in 1974, the scale ‘of both
commercial "and residential shopping cbmplexés as’ a result of]

urbanization was perhaps not anticipated. There has been a dramatic.

increase in the number of residential and commercial shopping |

complexes that have come up in urban metropolises in the recent past..

~ More significant is the size of such commercial/shopping complexes. .

¢

|

not an unusual feature as is evident in seven cases in the present batch of!

writ petitions. The volume of sewage that such residential and
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- commercial complexes and shopping malls are llk'e’ly_ to disc_harge into

the sewage system would indeed be enormous. The recognltron of the -

need to have the regulatory authorrty, in these cases the DPCC to bc

ap}proa'ched_ by the builders of such complexes and malls for_ prior consent
to establish under the Water Act is consistent with the object of the Water
Act as amended in 1988. The ultimate object is to ensure that there is

effective prevention and control of polluti'on‘. .

Purposive construction
15. In the considered view of this Court, it is not possible to place a -
narrow construction on the words operatlon and process occurring in

Sectlon 25(1) of the Water Act The words 'op'eration or process”

: occumng in Section 25(1) (a) have to be grven the widest, possrblc:

meamng and scope. Thrs approach 1S consrstent with the SOR of thc 19“8
amendments to the Water Act wh1ch make it clear that the legxslahvc .

intent was to expand the scope of the regulatory powers of the state ‘PCCA

‘The principle of ejusdem generis is- therefore inapposite in the context.

On the other hand the vprinciple of 'purpo‘sive construction commends

itself for applrcatlon In Anderton v. Ryan (1 985) 2 All ER 355, 1t was

explamed that: “Statutes should be given what has become known las the
purposrve const1uct1on that 1s to say the Courts should 1dent1fy the

‘mischief’ that exrsted before passrng of the statute and then 1f more tha

one constructron is. poss1ble favour that Wh1ch wrll el1m1nate thc'

mrschlef SO 1dent1ﬁed ” In Pepper v. Hart (1 993) 1 All ER 42 1t was
held: “The courts now adopt a purposrve approach Wthl’l sccks to give

effect to the true purpose of legislation and are prepared to. look at'much
W.P. (C) No. 543/2008 batch s L Page 14 of122
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extraneous material that bears on tlle bacl<ground agaiost_pwhich the
levgislatiorl' was enactecl.”'This has been’ consistently followed l')y;.otl;r
: S,uprenae COul't ln New India ASsuraﬁce 'Co’. L. v. Nuslt" Nevillé Wadi(t |
(2008) 3 SCC 279; Tanna and Modl V. CIT AIR 2007 SC 2301 and
recently in a decision dated 31St August 2010 in Civil Appeal No. 58415
of 1998 (Grid Corporation of Orissa Ltd. v. Eastem Metals and Ferro

Alloys).

Position of reside'ntial.'complexes'vunder the Water Act
16. While it 1s clear that commercial sho‘pp‘ing. complexes and_sho;pping :
malls would stand covered under Section 2'5 (ll (a) of. tlle Water Act__., thei
position vis-a-vis residential complexes ‘is exaln-in_ed hext; The DPC.C ‘is
right in its- contenti_on that fesidenti-al colppleXes Wh’ere there are a‘ largc,i
ﬁumber_ of residential ‘apa’rtments lwoul_d- also b'e within the purview ol‘_‘;
| Section 25(1) r(a) of 'th‘e Watel Act.The-residential complexes are likely l. |

b

to discharge large‘ volumes of “sewage” as distlnguishecl fr‘olp‘.‘tradé;’.
.efﬂueot’. Section 25(1) (a) of the Water Act entlisages arly “operation‘_or ’ -
Ap‘rocess” which is likely to discharée “sewage”. The.collectiveope'ration'!'
or Apro‘cesses that take place within a vresident?ial‘ complex is lll{ely to?'.
discha1‘ge large Volurrles of sewage-into.;the municipal setilterage system. | ’

To repeat these processes or operatlons may take place within the tOll(i‘Lb _

and bathrooms and kltchens of a re81dent1al complex They could alsot
.

- take _place as a result of any treatm'ent of such sewage collectecl m'fsomcaj :
~ effluent treatment plant within a residential complex. Then there is thel

-Watering of the lawns and plants in such fesidential complexes. Large

volumes of water may be used for central a1r—cond1tlon1ng or COOlll“iJ
. W.P. (C) No. 543/2008 batch - , .. Pagel50f122
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- There can be many activities in a residential complex which result in the

)

o u’selof water, generation and dis..charge of sewage and the carryiir;.g of,éuch :
sewage into main - 'sév;f'efage ,’s}ysvtern for further ltreatnﬁent. .’ In. the
circumstances, it is difficult. to aécep;t the' contegntiOn' of the ‘Peti.tior:l‘eré | |
that reéidential' ¢01ﬁplexes vw.ould fall oﬁtside the purview of .Se.:ctio_"nv :

25(1) (a) ofthe'Water Act. |

17. The question whéther the CQnstruc'tiQn. of ‘a singlé¥storeyed ré‘sid:entia_l »
building .-of insubstanﬁ_al dim)eknsio'nsk would -atiract Section .2'5('1) -(a) of
the Watér Act need ﬁot be éﬁéwered in these petitions since ‘nopé; of them |

‘ concéms such a'situation. As faf as the present cases afé 'éoncel‘ned? the i
tWo res‘ident.ial co.m,plex’e.s Whiéh have been coristructed‘ha_v'e a built up -

. area of 23,281 5q.m and.‘ 10,733 s‘q.m ré_:spectiyely. It is not poéss.i'iale

therefore to underestimate the impact that the discharge” from such

—

residential complexes of large volumes of seWage_ would have on water
pollution in general partic_ulair_ly when such’ sewage joins the main

. sewerage system.

18. It Wasllllr'ged that aS long as‘the municipal SeWage sys;cém is‘ibei.ng'_
treated in effluent treatmenf planfs, and the discharged 'sewagé 'frélnthese
o 001np1¢xes joins such _syste.ms, there is no- need for each of ithcse 2
complexesfto ob;;éin a prior consent to establish from the DPCC undel the -
Water Act.. This argument aithough a‘ttractivej does nét accoﬁn_t fqr' the
: mandatory. natﬁrg of the reCiUirement tq o'Btain cdnsént t.o'establivsh 5911de;'
the Water"ACt. It. aiso does not aéc’ount for the fact that 'ét Lhe étafgcs' of .

'pre—_construction, during construction and post-construction | these -
W.P. (C) No. 543/2008 batch - ‘ o . Page 16 0f 122




complexes would continue to 'att,ract tne'provi’s'io‘ns of the Water Actr Fhe
liability. under the_ Water Act does not'get -exempte‘d only be}.c‘ause the’: |
..sew.age’ discharged frdm' sueh complexes ' join-s the main ‘1nunicipal /
sewerage system Which may or may not 'betreated 1n ‘keeping with the : ,

water pollution norms.

Water pollutzon durmg the constructzon phase -

19 At this Juncture 1t is 1mportant to understand the 1mpact that th

e
1
!

“activity of construction of a commercial shopping or residential complex

-

ora snopping malli‘is likely to-have'on Water pollutibn. This court v"vi.shes ! |
o : L
to draw a distinction between the pre- constructlon stage when Seetron 251
(1) Water Act is attracted ‘and a prior: consent to‘estal.)hsh is mandatedi :
and the constructron phase itself Whreh can also result in pollution being | |
caused For 1nstance durmg constructlon ‘water is drawn from bore wells‘ -
dug in the property,itself or water is broughtjin thrOugh water tanks. }
Large quantrtres of water are used during construction and used water 1s!

~also discharged. If unregulated,-this could have an adverse impact on the ’

neighbourhood, the ground water and generally on the munieipal

| sewerage system.
20. The pollution that can possibly be caused by discharge of domesticj
. s'evr,age erm a residential Cemplex or-tr.ade_' effluent ‘fro_m a eommercialt |
~ complex or industry ., during the constructio_ns_»phase!would 'attract thf‘
VarrOUS 'prouision's of the Water Act Even after completien ofl
'censtruetion av ﬁrnetional residential or commercial 'complex will nave to!

~abide by the water pollutron norms stipulated by the Water Act. The
W.P. (C) No. 543/2008 batch . Pagel7of122
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| DPCC has been constituted under Section 4(4) of Ithe Water Act. Sectio?
" 9 of the Water Act permits the constitut-ion of committees by the}DPCC. :
Under Sect1on 11A the DPCC can delegate its powers to 1ts Cha1rman
"Sectlon 16 of the Water Act sets out the functlons of the Centlat
Pollution Control Board ("CPCB’ ) Section 21 of the Water Act} N |
empowers;the DPCCAor any of its officials to take s_amples"of wa;ter' o
“from any strearn or wellﬂor" Sarnples. of any sewage or'trade‘ efﬂuent
| which 1S .passing from any plant ,or‘ Vesset' or from or over an}I/ place into
any such strearn or wel»-ld’f for the purposes of a'naly'-sis-. The _wo'rd ‘sewaée,’
in this context would include ‘domestic sewage.’ as well. Section 23 gi\;/es
the DPCC power of entry at any time any place for the purposes of
'performmg any of the functlons entrusted by the DPCC to such ofﬁce1 |
for the purposes of determining “whether and rf SO in What manner, any S
such functions are to be performed or whether any d1rect10n ‘01 '
L

authorrzatron served made gwen or granted under thls Act 1s belng or
i

has been comphed with.” Sectron 24 of the Water Act prohrbrts the use oi .

a stream or well for drsposal of pollutmg matters Consequently, all of the o o

a-bove pro\/isions of . the Water Act get attracted “when ’_ an. actwrty, |
including an 1ndustr1al trade com1nerc1al or domestrc act1v1ty, causes

.lpollut1on This power can be exercrsed by the DPCC at any time durmg ; |
the constructlon phase-‘ and after the compl-et_lon of constructlon when the -

complex in question becomes functional.

Applzcabzltty of Sectton25 (5) Water Act fo the cases on hand
'21. While this Court accepts the contentron of the DPCC that Sectlonv ‘

- 25(1) (a) stood attracted i in these cases, the DPCC for some reason drd ,
W.P. (C) No. 543/2008 batch ‘ : ' . Page 18 of 122
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not act at a time when the construction of these _residentialggd :

.comlnerc'lal complexes had.either not commenced or having commenced,

" had not been completed. In other words, in most cases, as will be seen in

the discussion of the individual petitions, the DPCC did not issue a show
cause notice 'at- a time when the constructions had either not begun or .

were in progress. The show cause notice was invariably issued by the

: DPCC after the construction had been.completed and in many }'casel's Vafter

the completlon cert1ﬁcate was 1ssued In such a s1tuat10n to requnc tl
bu1lder of such complex to obtaln pr101 consent o estabhsh”undel

Section 25 (1) (a) of the Water Act was a direction that was not o;apable_:

of being complied with.. Unfortunately,‘ this - was the only provision

- invoked by the DPCC in each of the cas\es to pass ,lconseque'nti.al or;derlé,_’o'f

either imposition of fine or damages or order closure. :

22. It appears to this Court that with the bni_ldings» in question having
B ) ‘ ' . o ‘\ . .

already been construot'ed without obtaining prior. consent to establihh;, the E

DPCC ought to have fallen back on the leglslatwely env181oncd Plan B

o What ought to have been done by the DPCC was to 1nvoke Sect1on 25 ( S)

of the Water Act. Section 25(5:) talks of a ;s1tuatlon; where an ln;.dustry

" operation’ or process has already been established or the steps for

establishment have already been tak}e'nv with"o'Ht obtaining the priot

consent of the State PCC. In such an event the State PCC has to Serve, 'on

N
the person who has established or taken st'eps to establish, a notice
imposing any such conditions as it might have imposed if an application -

had been made for its consent “in respect of such establishment, such

outlet or discharge.” | o T
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23. The DPCC ought to h‘a\.}e proceeded on the premi_se that each of the |
buildi‘ngs of the petitioners we_re constructed Wi'thout its priOr consent to
- establish and then shouid have 1nvoked its powers under Section 25(5) of _
the Water Act. What the DPCC has however done in each of the casés 1& i
invoke _,Section 25 (1) and therefore require the petitioners to apply a‘t that
stage to it for consent to‘estab_l"ish.‘ -Whi-le:_the DPCCI was 'armedé with
- sufficient powers under "Sect_ion-. 33A of the_Water Act to iSsuev directions,.' i

such directions must be such as are capable of being complied with. |

24. It was urged by Mr Sudhir Chandra, learned Senior counsel for the
DPCC that by letting off the petltioners who had admittcdly acted n

violation-of section 25 (1) (a)‘ of the Water Act a wrong messagewoul-d
. . : : . ) . . S . . l» ’
- be sent and a premium placed, as it were, on brazen violations of the

- Water Act. Such submission, inthe considered view of this Court, does .

not reflect the correct legal position. If for some reason the DPCC has |
failed to take action against those who have established commcrcial or

re-side_ntial complexes without obtaining prior consent to establish, then.-i't

is not as if no action' can at'all'be taken agains_t the builders, owners or
occup1ers of such complexes Section 25 (%) has been enacted precrse ly

for such a contin_gency. Section_ 26 of the Water Act further arms the

DPCC with review and monitoring powers ‘and to change th‘e' condition»s
imposed if they are found to be not effective. ”.l’he DPCC can. even after
the‘ construction is. conipiete,I prOCeed to act in exercise o‘f ‘it_'sv po_wcrs f
: __unde'rj Section 251' (5)“01" the Water Act. In other wo,rd's, the legisiature {
- expects that the DPCC will act vigiiantly at all tiines to .ensure th;at no. -

. violator escapes legal habihty under the Water Act. R SR
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would not be reasonable for the DPCC to insist _that these petition_ersi .

- within the time stipulated, the corrective measures are not put in place by .

vﬁ"'

25. There is another aspect to the matter There was no clarity about the
correct legal position till now even as far as theﬁ\ DPCC was _jconcerned.

These cases were for the DPCC, in a sense, test cases. Section 25 of the

Water Act was perhaps not invoked by the DPCC earlier and in any event .

not on this scale against commercial or residential complexes. Not hfaving-;

acted ata time when it shoiild'have under Section 25 (1) of the Water Act

and having allowed the construction of the coinpleXes to be completed,. it

!

must go back to the stage of obtaining ‘prior consent to establish’. If aft‘er;

a show cause notice is issued under Section 25(5) of the Water Act and!

the person who has established the shopping mall or residential complex,

then it iwould be open to the DPCC to take further steps in accondanC-e
with Section 33A of the Water Act. As long as the power to take action. .
under- Section 25(5) of the Water Act remains, there need not be any '..

" apprehension of any'Wrong.. message being given to those who failed to !

ot

.obtain‘ consent of the.DPCC prior to establishing the complexes. :

M ultiplicity of authoriiies does not render exercise of poﬁ)ers under th’ei |
Water Act lllegal | | - - |
26. It was argued on behalf of the Petitioners that under’ Sehedule XII to [.-

the Constitution of India, read With Article 243W thereof, the powers,j '

authority and responsibility in relation to w‘ater and water treatment is'

I
!

exclusively Vested in the municlpahtles i.e., in this case the Munieipm[

Corporation of Delhi ( MCD ). It was furthei submitted that undei the‘: :

~ Delhi MunicipalCorporation Act, 1957 (DMC Aet’) the powers_ to granti

W.P. (C) No. 543/2008 batch ’ D Page 21 of 122
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peimlssrori and regulate constructrohs of bu1ldings in De1h1 are
_exclusively. vested With the MCD. Reference is also madev to the,.
prov1s1ons of the De1h1 Jal Board Act (Delhr Water Board Act) "Ihe.
: submissmn is that there cannot be a multrphcrty of authoriues over the
- same subject matter' and that if the ccntrol and regulatidn of water“a‘nd
sewage is' within the_ exclusive ’domain' of the MCD then the ZD_PCC:. |
| caruiot al.so exercise ‘such powers in relatiori to the same subject irratter

‘under the Water Act. S . o

t

27 ThlS Court is unable to. agree with the above submissmn The. Watci ‘

Act isin a se_parate _dorha‘in and its p_r_ov-isiohs will have to b'e'_corripiied l
 with notwithstandihg’that the MCD has the power‘ to lay dOWh a se.paraftc
set Aof regulaticns and b.yei-llaws‘ er ‘use of ‘wat_erv.-. For in.s'tance,‘the‘ MCD ‘ |
may have the p_ower to l"evy .tariffs for the use of water'. That does not
‘mean that the’DPCC cahhot _issue directions in regard_.to the pre\ientior'i ?
N arid control of p.ollu_tion of water. They operate in separate ﬁelds': and both ’ “
'_sets of reguiatiorls and ncrmis‘will have te. ibe cornpiied with. Incideriital.lil
hntry 5 in Schedule XII reads ‘water supply for domestlc mdustnal and i'

commercial_purposes”. It obviousiy does~not cover the entire field Qf the [
- - . ' : 3 :

use of water and treatment and disch'arge_, of sewage.

Deemed consent in terms of Section 25(7) Water Act L o i

. | 28 The Court would like-to observe that when an apphcatron is made by
a project»proponent for consent to estabhsh under the Water Ac‘t; the | B
DPCC has to process. and decide such appl’ication' within four montihs in

terms of Section 25(7) of the Water Act. As w1ll be presently seen Wh]i

~ W.P. (C) No. 543/2008 batch R . Page2 of122 _
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dlscussmg the mdrvrdual cases, there has been no answer by the DPCC 6 ’

a
I

the factual assertion_in'- some of these cases that deSpite applying twice folr_. .
the 'ec»’)nsent'to establish.under Seetien 2?(1) ef the Water A'ct,-.no

-resp.onse was received from the DPCC..for well o_ver fovur 'menrhs _afte_r‘the
| 1naking'of 'such application. Consequently, w‘here an apniiearlt has ot !
been cornmunicated any d'eci.sion of ’rhe_ DPCC. for four 1nvon‘tns .aft.er_ the ; ,
1naki:ng of an applica_ti'c’)n; ‘_the' deeming provi.sion ef Section 25.(7) wo_uld_ | |
kick in and it Wduld be ,dee'm(e'd_ that the‘}consent o0 establish has‘;been -

|

has already been constructed attracts the provisions of the Water Acﬁ then -

granted. If thereafter DPCC finds that any act_ivity in the building whie!_l |

it will have to proceed in accordance with other provisions of the Act to
/\‘ . . B ‘: +

prevent or control.snc”h polluting activity. Sec‘don 25_(,1) o‘f the Water | J
© Act cannot obviously be enforced if the DPCC has allowed the:v four
months’ period after the.v‘makving of an appl_icafien'. for consent-t_ofi

establis.h,: as envisaged under Section 25(7) of the Water Act, to elapsc.

Summary of the position under the Water Act o | P |
29 The discussion so far Aon the legal pos-itiOn under the Water Act in I
‘relation to the petmoners may be. summarrzed thus ' I e } .

(i) Section 25 (1) of the Water Act is 1ntended to cover not JusL A
‘industry’ which drscharges ‘trade efﬂuent but- any process or '
operation’ that results in a drscharge of sewage not 111n1ted to |

trade efﬂue_nt,

(i1) The words operatron or process” occurrlng in geetlon 25(1) ]
 (a) have to be given the widest poss1ble meaning and scope. F 1115 j

approaeh is consistent w1th the SOR of the 1988 amendments [G8 |
. the Water Act which make it elear that the legrslatrve intent was to |
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expand the scope of the regulatory powers of the state PCC. The

principle of ejusdem generzs is therefore 1napposrte 1n the context

(iii) Commercial shopping complexes, shopping malls and even

residential complexes are covered by‘Se'ct'.i'on 25 (1) (a) of the

Water Act.

(1V) The lrab111ty under the ‘Water Act does not get exempted onlyi

because the sewage drscharged from ‘such complexes Jorns the

‘main mumcrpal sewerage system whrch may or may not be treated‘

in keeping with the water pollutron norms.

(v) The pollut1on caused by drscharge of domestrc sewage o om d

residential complex or trade effluent from a commercral complex.

. or rndustry during the construction phase as well as at any’ stagek '

‘after the complex becomes functional would attract the v%drious; '

provisions of the Water Act. - T . |

.(v1) With the buildings in questlon .having‘v‘already been constrtuctedl

without obtaining prior consent to establish, the direction of the

DPCC that those who had failed to obtuin prior consent to establish L

" should now apply for such consent is a direction that is not calpablef{

of being complied with. Instead the DPCC should invoke theE
powers under Section' 25 (5) of the Water Act, issue show Tcau“se':
notices setting out the convditiOna'lities'required to be'-complied with g
within a time ‘fram.e and upon failure to do so, invoke the powers to f -

issue directions under Section 33A Water Act. .

(vii) The Water Act is in a‘}s'eparate domain and its provisions willl
have to be complied with notwithstanding that the MCD has the
power to lay down a separate set of regulations and hye—laws for.

) . . - -y . B . '
use of water. e . _ ;

(vii) Where an apphcant has not been commumcated any decrsron
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_of the DPCC for four months after the making of anappli'cation,
the deeming provi-sion of Section 25(7) W’ould kick in and it would |
be deemed that the consent to establish has been granted In such
circumstances, Sectron 25(1) of the Water Act cannot obvrously :

_thereafter be enforced

Position under the Air Act

130. Next for consideration are the provisions of the Air Act and the’

- validity of the action taken thereunder by the DPC’C._It_ requires to be first o

noticed that the definitions of the different terms under the Air Act are
not identical to the correspon‘ding,terms in the Water Act.'T_he words “air -

% EE 44

pollutant” or “air pollutron ‘emission”, “industrial plant occurri'ng n

Section 2(a) 2(b), 2(]) and 2(k) respectlvely of the Air Act read as under |

;“(a) ‘air pollutant means any solid, quurd or gaseous
substance including noise pres’ent in the atmosphere in |
such concentration as may be or tend to be vi.njurious'to'l
human beings or other lrvrng creatures or plants or
property or env1ronment |

(b) - “air pollutlon means the presence in the atmosphere of '

_any air pollutant | |

() “emission” means any solid or liquid or gaseous .
substance comlng out of any chimney,'duct' or flue or-
any other outlet; !

(k) “industrial =plant” means any plant used for  any

| industrial' or trade- purposes_ and emitting any 'airi

pollutant into the atmosphere”
31. The requirement of obtaining from the DPCC a prior consent to -
operate flows from Section 21(1) of the Air Act which reads as under:

a1, Restrictions on use of certain industrial plants. (1)

~ Subject to the provisions. of thrs sect1on no person shall
W.P. (C) No. 543/2008 batch o o Page25 of122




‘estab-lishment of an industrial plant.’ Section-Z(k)deﬁneS ihdustriél plant

area pollutant into the ‘atmosphere”. In the instant case, the expression

- means the presence in the atmosphere “in such concentration as inay be

| | o
without the previous 'c'onsent of the State. Board, operate any
industrial plaﬁt for the purpose of any industry ,s'peciﬁe'd in the

‘Schedule in an air pollution control area:

Provided that a person operating ahy industﬁal plant in eny air
pollutlon control area immediately before the commencement |
of section 9 of the A1r (Preventlon and Control of Pollution)
Amendment Act, 1987 (47 of 1987) for Wthh no consent was
necessary pI‘lOI‘ to; such commencement may contmue to do S0

. for a period of three months from such commencement or, 1f he
has made an apphcatlon for such consent within the said perlod

of three monthS, till the disposal of such,application.” _ | |

‘ : - . |
- 32. After its amendment in 1988, the essential definitions remained

~ unchanged. . The consent to establish or operate had to be obtained only:

where it was concerning “any industrial plant in an air pollution controi .

area”. It appears'to this Court that as far as the Air Act is -c_oricerned, the
emphasis was only on consent to operate' having to be obtained for

to mean “any plant used for any industrial or trade purpose and made any
“trade purposes” therefore have to be distinguished from the ihdustrial

purpc‘)ses.‘The _WQrd “trade” could have a wide meaning. It coul_d_:include

the transaction that takes place within a commercial shopping _co.m;plex or

a Aéhopping'mall. The word “air pollutant”, as deﬁned_‘in Section Z(af)f,

or tend to be irijurious to the atmosphere or the other breeding'cr’leatureis '

or plants or property or environment”. Therefore the adtivity-haé to be

such that it results in the establishment of an industrial plant in an air
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pollution contro] area. Air pollution, in terms of Section 2(b) is “presé&e -

in the atmosphere of any air pollutant”.

33. A colleotiVe reading- of Section 21(1) df. thevAir Act with -'Section

2(a) 2(b) and 2(k) thereof leads tlns Court to the conclus1on that a
commercral shopping oomplex or a shopping mall would be covelecl
within the scope of Section 21(1) of the A1r Act Mr. B. B. Gupta learned

counsel.for some of the Petrtioners drew the attention of the (‘ourt to the ,

Arr (Preventlon and Control of Pollution) Un1on Territory Rules 198?

(UT Rules) He submitted that Rule 2 (h) of the UT Rules is the only

.

provrsion which deﬁnes the word “premrses whioh has been deﬁned to

|

~mean “any building construoted or’ already used for mdustnal or

| Rules 9 and 10 of the UT Rules and the forrns thereunder do not exclud ‘

VoftheAirAct | | . : | , )

a commercral/shoppmg oomplex from the applrcabillty of the Seot1on 21

commeroral purposes” Far from supporting the submiss1on of M1 Gupta

tl’llS deﬁnitron suggests that even a burldrng used for commeic]ar

e

- 34 One of the submissions on behalf of the DPCC .was,that*inmost df

these buildings, whether- it was a oomrner_eial shopping ,o_oln’plex or ja |
residential complex, there would be a 24—hour‘ power baol(—up diese‘l

‘ generator set (DG set) that was likely to cause air pol]utron and attract the ‘

provrsrons of the Air Act This sub1n1ss1on was sought to be counteied

by'the' Petitioners by pointing. v_outrthat only such. DG sets that satrsfy the
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5l

pollution control norms wduld be used by the Petitioilg_rs and that this is
an event that was likely to take place after ‘the building ‘was

commissioned and not at the stage of consent to operate.

K

'35. Here the Court would like to make two bbsérvations. THG pdsition of
the applicability of Section 21 (1) of the Air Act to commercial shopping

+

complexes and shopping-'ma_lls iS"diffe_rent from its appli’cabilkitiy, o

I %

residential complexes. This Will be discussed in.so_m'e detail shortly

hereafter. Secondly, these cases are concerned with the ap.pliéab‘il!]ift'y of t

Section 21 (1) of the Air Act at a stage when cons_"truction of the building : _
Air Act to any on-going construction and to any building complex which |

in question has not commenced. The position of the applicability ‘'of the

is functional is again different. a . o i C
I
36. As far as commercial shopping complexes or' shopping malls are!

concerned, it might be difficult to antic‘ip’a'te, even before th_e ‘stiart of

construction, what would be the extent of use of DG sets. In any ;ev-cnt“:
. o R | o D

this need not be the only factor that will determine whether Section 21 |
(1) Air Act applies to commercial shopping complexes or shopping "

malls. Given the deﬁnitiori of ‘air pollutant’ under Section Z(a) read with !

Section 21(1) of the Air Act, and the fact that the commer(':bial sho'pping t
complexes or shopping malls are going to be used for a trade. or |
commercial activity, is sufficient to attract the provisions of Séi:ctlo,n,‘

. 21(1) of the Air Act. Whether or not the use of a DG set will attraipt‘thq :

provisions -of the Air Act is a separate matter. It is obvious as andiwhen_
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the bu1ld1ng begrns to get used for a trade or comme1c1al purpose and D\thé

- sets are used therern if such DG sets do not cornply wrth the pollutron

control norms, a separate cause of ac.tio_n arises for the DPCC t0‘~ tal{e' .

action.

- 37. Next the position Viséa-vis res’idential compleXes may‘ be 'examfin_ed..

| Since Section 21(1) of the Air Act only talks of obtamrng prror consent to .

operate where the air pollutron is l1l<ely to be caused as a result of the -

operation of “any “'i'ndustrial plant for the purpose of any industry

Specrﬁed in the Schedule” there is no possrbrlrty of expandmg thc_:v- ’

meanrng of the word * 1ndustr1al plant”, even on a purposwe'constructlon,

to include a residential complex-. Reliance was placed by learned Seni'or ,

| counsel for the DPCC on the Judgment of the Karnataka Hrgh Court in

Nitin Ma]umdar v. State of Karnataka 2007 (4) Kar LJ 569 f hat cas-

concerned a place used for storage Whlch was held to be covercd under-

the deﬁnition of ‘plant’. It’ is not possible to stretch the 1neamng ot' the
Word ‘plant’ to 1nclude a res1dent1al complex The . ratro vof the sard |
decision is therefore mapphcahle to a complex used only for resrdentm »
purposes The contrast wrth the correspondrng words in Section 25 (l) (a)
of the Water Act is 1ndeed .str1l<1ng when one examrnes Sectron 21 (Il) of

the Arr Act. The crucral words operation or process rnsertedl mto

Sectron 25 (1) (a) of the Water Act after the 1988 amendment do not find

| place in Section 21 (1) of the A1r Act The resultant posrtron is that as F ar

as a purely resrdent1al complex 1S concerned on the present wmdmg or.
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Sécti_on 21 (1) of the Air Aét, tﬁere 1s no réquirél_hént of obtaining thc.

prior consent of DPCC toloperate.

38. It was further contended on behalf of the DPCC that the constrdct_i_on
activity itself could cause both air and water pollution. One of the
purposes of requiring the ob_taining of priior Consents,' as ndticed_-ﬁy tha |

Supreme Cou.rt‘ in ‘T.N. Godavarman T ifumulpad v.v'Um'on} 'of'ﬂilndg"}a ‘ :I
2006 (.10) SCALE 246 (the Vasant K. unjARi.}dge matt’ervs)‘ js the inev;itablf: t
uée of re‘inforced cér;lenf concréte (RCC) mlx duriﬁg co'ﬁétruétion. There t
is 'a lik_elihoiod. of air pol_luvt,ién-}being. caused due to .use of loose cell:mer;it%

duringCOnsmiction activity. Clearly, therefofe, it is anticipéted t_hia‘t thel .

Ve_ry activity of construction is likely to cause both air ‘and water.

pollution. This can be appreciated in more than one context. Where:

what is being constructed is a .building that has to be used for theE

purposes of a commercial complex or shopping complex‘ or sholpp'ing}

" mall, then apart from obtaining the consent to establish under the Water

- Act and consent to opérate -under the Air Acf,_ aft_ér the _co%m\trt?ctiani
| .ac‘:tivity commences such actiVity will ﬁ_avé fo nevertheless comply:-with t
thé‘po‘llutioﬁ control nérms thatbwoubld_ .giveﬂr.ise _tb a separate Caﬁse (nI
action to the DPCC for the applicability of the provisions of the Wafer "
Act and the Air Act. o | . |
39. Where it is a resideni.:ial'c'o.mplex,_ while there may be no neied"to
obtain prior consent to operate under Section 21 (1) of the Air Act, once ]
the 'cohstructién -a‘x.ctilvity. c'om_merices,‘.f that écti\}ity has to l'ac .in

. . ) : { o
W.P. (C) No. 543/2008 batch o o , Page 30 of 122




consonance with the provisions of both the Air Act as well as the \'\’2 |

Act. Needless to mention, QhCe the complex, wheth_er commercial or

residential or a shopping mall, is functional, the norms under both the Air

~ Act and the Water Act, or for that ‘matter the EPA or‘any‘ other

~ environmental law, will have to be complied with.

40. The position where the construction of a'-com‘merc;ial shopping
complex or shopping mall has been allowed to be completed without &
] A ) . . I< N | )
prior consent to operate is examined next. In such event, unlike the fall

back plan of action under Section 25 (5) of the Water Act, the colrse of -

action available to the DPCC;would be to inspect thébuilding in exercise -

of its powers under the Air Act and the Rules thereunder and then issue a

“show cause notice requiring the builder or the owners or occupiers as the

~case may be to comply with the conditionalities imposed by it unjder the ~

Air Act within a specified time frame, failing which the DPCC can issue

further directions under S.ecti‘on3 1A Air Act.

Summary of the position under the Air Act =

41 The}position _ﬁnde_r the Air Act may Be summarized‘: B
;(1) A collectlve readmg of Section 21(1) of the Air Act w1th
Section 2(a); 2(b) and 2(k) thereof - leads thls Court to (ht,

| _conclusmn that a commercial shoppmg complex or a sh|oppm0 _
- mall would be c_overed within the scope of Section 21(1) of the AJ‘” |
Act. L o v i .

|
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(i1) The deﬁmtron of air pollutant™ under Sectron 2(a) read 1h :
Section 21(1) of the A1r Act, and the fact that the commercral
shopping complexes or shoppmg malls are going to be used for a

trade activity, is sufficient to attract _the provvrsrons of }Se_ctron 21

| (1) of the Air Act

(iii) As far as a purely residentia_l complex is concer'ned', on the.
present wording of Section 21(1) of the Air Aet, there 1s .nd
requirement of obtairririg the prior consent of the DPCC to dper-ate. ‘~
- (iv) During the constructlon phase and after the complex becomes

.functronal every bulldmg, whether it 1s a commercial shoppmg,f

complex or a shopping mall ora residential complex, w1ll have to' -

COlTlply with the norms under the Air Act and the Water Act and‘ :
for that matter the EPA ‘ . S

(V) Where the construction of a eommerc‘ialfshopf)ing complex or

shopping mall has been allowed ‘lto be completed Witﬁout a prior

| eonsent to operate the DPCC can mspect the building, issue a
show cause notice requiring time bound comphance with the

cond1t10naht1es 1mposed by it under the Arr Act failing whlch it

' can issue directions under Section 31-A Air Act.

T he posmon under the EPA |
42. The EIA Notrﬁcatron dated 14th September 2006 requires the

| obtammg of a pr10r EIA clearance for “new projects or act1v1t1es hsted -

‘the schedule to this no_tiﬁcatron.” The schedule 1ncludes, inter aha,

: b_uilding/construction projects/area development projects and townships.

Serial 8(A) concerns building and construction projects. In colimn 4 itis -

stated that where the extent is of equal to or more than 20,000 sq.m. and

Jess than 50,000 sq.m. of built up area, the EIA-clearance is mandatory. . |
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- 43, The append1x to the above EIA Notrﬁcatlon sets out the forma'§ n

which an- apphca‘uon has to be made for an EIA clearance 'lhe secondv e

- part of the format concerns “use of natural _r'esources for construction or :

operation of the Project '(such as -land, water, materials or energy,

especially any resources which are non-renewable or in short supply)”.

Serial No. 2.2 asks for defails' about “Water.‘.(expected sources &

competing users)”. Appendix 2 sets out the exclusive requirement for‘

o

construction projects.. I,n}_para 2 there is a detailed checklist concerning -

“Water Environment’. Para 2.1 requires-the applicant to “give the total.

- quantity of water requir_ement for the proposed project with the bri‘e'akup.

of requirements for various users”. In particular, the following questions
et _ - I

are asked:

“2.9. What fhe impacts of the proposal onv- the ground |
water? (W111 there be tapping of ground water give the
details of ground water table, rechargmg capacity, and

| approvals_, obtained from competent authorlty, 1f any)

2.10. What precautron/measures are taken to. the
‘prevent the run- off  from constructron activities |
polluting land & aqu1fers° (Give details of quantmesI :

~and the measures taken to avoid the adverse 1mpacts)

- 2.11. HoW is the storm water from Within the sitef”
.rnanaged‘7 (Since the provrs1ons made to avo1d
) ﬂoodlng of the area, details of the drainage facrhues
- provided along wrth a srte layout indication contour
“levels) ‘
2.12. Wrth the deployment of construc‘uon labourers‘

‘particularly in, the peak perrod lead to unsanrtary
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conditions around the prOJect 51te (Justlfy with propen&} - v

| explanauon)

~ 2.13. What on-site facilities. are*progided for the
collection, treatment &. .é_afe disposal of .' se'wage'?:
(Give: details of  the quantities of Wastéwater,
generation, treatment capacities with: technology &

facﬂmes for recychng and dlsposal)

- 2.14. Give details of dual plumbing system if treatedi: o
waste used is used for flushing of toilets or any >othori ' ,
use.”

44. As regards ‘Air Environment’ para 5 of the form lists out the various

’ questions that have to be answered by the applicant. The question$ réadE

- as under: BN g | 7 |

“5.1. Wil thé project increase atmospheuc
concentratlon of gas & result in heat islands? ((nve‘iv c
details - ". of background air quality levelsé
with......... based for. dispersion 1ﬁodelé taking iritol

account the increased traffic generation as a result of ' : i

the proposed constructions)

5.2. What are the impacts on generation of dust,l;
“smoke, odours, fumes or other hazardous gases? Give

details in relation to all the'metrolog'ical paraméters. L

5.3. Wlll the proposal create shortage of parkmg space
“for vehicles? Furnish detalls of the present level of
}tran'sport infrastructure and measures’ proposed for: |
1mprovement 1nclud1ng the traffic management at the |
entry & exit to the project. site. {1 ,

[
'1
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5. 4 Prov1de detalls of the movement patterns W1th g/\_?
internal roads brcycle tracks ‘pedestrian pathways

' footpaths etc., Wrth areas under each category.

5.5. W111 there be. srgmﬁcant increase in traffic noise
& Vrbratlons‘7 Give deta1ls of the sources and the - |

measur-es proposed for mrtlgatron of the above.

5. 6 What will be the nnpact of DG sets & other
equrpment on noise levels & Vlbratlon in & ambrent

air quality around the project site? Provide details.”

45. The contention of those Petitioners who have obtained EIA clearance |

for their projects is that by ‘vrequiring them to again approach the DPCC :

for consent to establish under the Water Act and consent to operate under

the Air Act, the same exercise is being unnecessarily asked to be repeated -

by the DPCC. It is further submitted that once the MoEF has already -

giyen,vclearance, it would not_be open to the DPCC to again examine -

those very issues and refuse either the consent to establish under the

Water Act or the consent to operate under the Air Act.

46. In reply it is pomted out by the DPCC that under most of the EIA

| ‘clearanoes one of the condrtlonahtles 1mposed is that the apphcant hasto |

_obtain consent to establish ‘under 'the'Water Act and consent to operate

under the Air Act respectrvely from the DPCC Addrtronally, refcrenee is

iR

made to a Crrcular dated 21% November 2006 1ssued by the Mth

" clarifying that an NOC from the State Pollutlon Control Board ( SPCB ) |

and its consent to estabhsh are separate legal requnements any pI‘OJCU

| proponent has to fulfil.” It is clarified that “NOCs are requlred' ';under‘
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Water and Arr Acts are mandatory requrrement under those Acts and wil

have to be taken as requrred and do not require to be 1ntended as

environmental clearance”. The DPCC ‘has also pointed Out that there is_' -

no.question of repugnancy between the Air and Water Acts on the one

hand and the EPA on the other. To be fair to the Petitioners, it was not

their c'ase that there is any repugnancy' between' the statutes in question: -

~ Their submrssron is that. once they have obtarned EIA clearance under thel

EIA Notification dated l4th September 2006, they do not have to agarn go

before the DPCC for a separate consent to establrsh and consent to'_
operate. o . o g ‘, l

‘ - | o
47, This Court ﬁnds that there is indeed an element of overlap between.;
some of the aspects exarnrned by the MoEF Whrle grantmg LIA.
cl'earance,, and those. aspects on Wthh the DPCC gr_ants erther consent to;
establish or con'sent to operate 'or both. At the same tirne, the nbed to

!

separately obtain consent to establish under the Water Act and conslent to

operate under the Air Act from the DPCC is mandatory as clarrﬁed by

the MoEF in 1ts Circular dated 21% November 2006. As explarned by the

_Supreme Court in State of Bihar v. Kedar Sao (2004) 9 SCC 344 it is

t

possrble that more than one enactment applies to the same tacts and' |

circumstances and it is possible _that the applicant may ‘have to get

that an BIA clearance has been obtained from the MoEF cannot be a

clearances from different agencies for the same activities. The mere fact

ground to seek exemption from obtaining consent to establish under the

Water Act and con.sen_t to operate under the Air Act. ‘ '
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48. A pos_sible balance that can be struck with a vviewto 'a\_'/oidin‘;'> C
dup'lication is to hold that when a holder of ‘an EIA clearance app_hes to

| | the DPCC for e1the1 consent to estabhsh under the Water Act of consent .
to operate under the Air Act, it wouId be 1ncumbent on the DPCC to
ascer’tain the aspects that haVe already been examined»by the MoEF .1.n"
grantlng the EIA clearance Those aspects need not be agam examlned by
the DPCC There s usually a role a531gned to the SPCB under the FI/\|
notifications. Even assuming that the posrtlon in De1h1 is drfferent and the
DPCC does not come into the picture vtlhen an EIA clearance is granted,i

by the MoEF, it would nevevrtheless benecessar}r fo.r‘ the DPCC toi avoidt] _
repeating the same exercise which has'vbeen‘ perforrned by the M»oEF -in'_j’
granting the EIA'clea_ra'nee., Therefore, to the extent that c_er_tain.aspeotsi; _
have ot been covered by the EIA elearance,v 1t would .cert_}a'inly_ be opcy_r
.for the DPCC to examine those aspects tand'dec.ide whether or énot 1ol
grant, consent to establish under the Water Act and consent to 'oiperateél

under the Air Act. . , : S

Whoshouldapplyforconsenﬁ | , ’ : t

49 It was submitted on behalf of the Pet1t1oners that after the completlor '

| of the constructlon in terms of vahdly sanctroned plans the ownershlp ot

l

o |
| ‘the property, or portlons thereof usually changes hands The questrOn :

- |
‘posed is, In suoh event who should apply for consent to estabhsh or to:

i

, :
operate and who sho_uld be called upon to comply w1thvthe envrronment:al_

-norms?

50. It is not as if the person who orrgmally apphed for EIA clcarance or
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- the cQ'risent to establish or consent to opefate"wo’uld have nothing to d‘og?f

with the property in question Oncé; the construction is complete. Therc :

) o . : : S
~ cause notice from the DPCC in terms of Section 25(5) of the Water! Act

The ambit_ of DPCC’s powérs under Section 334 Water Act and Sec?tio_a

may indeed be multiple owners in a constructed building. In such event,

if the builder already knows who they are, even before construction

commences, then -the application for- EIA clearance or consent to

establish or operate, as the case mayA be, will be made jointly by. the

builder and such indiVidualko_Wners_.» If the ,building has been co’mpl%etéd :

without obtaining prior consent to establish cunder Section 25 (1) (ei) of

|

to inform the DPCC _the'nar'ne‘s of th_e pérsons to whom the whole or part

* of the building in quest-iAon has been sold or transferred. Notices can thep .

i

be issued to such persons as well. Till such time the person first receiving

}

a show cause notice furnishes the complete particulars of subsequent

transferees and till discharged, such person will ‘continue to be liable to

answer. the show cause nOt‘_i’ce and t__o'eXplaiﬁ ‘why ‘he should not be.
proceeded against for the Vio_lati_k_)nsvof the Water Act. The position would-
- be more or less similar under the Air Act. In any event, since under the

- Rules under both the Water A¢t and the Air Act there is a requirement

b

a show cause notice, that might reveal the names of the persons to whom

‘ o o |
the notices should be issued. I

i
L.

31A Air Act: I

. the Water Act it would-be incumbent upon the person receiving _a-'s'IhOWV N

that the DPCC should conduct an enquiry or investigati'on before issuing

o v . SR }
51. This brings up the next question as to the scope of the powers. of the

|
i
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DPCC under Sectxon 33A of the Water Act and Sectlon 31A of the

_ - power to direct-

- operation or process; or

Act reads as under:

r

Act Wthh are more or less 1dent1cally Worded Sect1on 33A of the Water

“33A. Power to .give directions. NQtWi%tﬂhstanding'anythingv

Act, and to any directions that the Central -Government may

give in this behalf, a Board may, in the exercise of its pov{/ers -

and .pergforinanc'e‘of its functions under this Act, issue any
, } -

such person, officer _'or authority shall bc bound to comply with

such directions.

Explanation-For the avoidance.of do_abts, it vi.s heteby declafred,

that the power to issue directions under this section includes the

(a) the closure,. prohibition or regulation of any "indus?ltry‘,'

" _contained in any other law, but subject to the provisions of this -

directions in writing to any -person, officer or‘authorit:y,» and

(b) the stoppage or regulation of .\sup'ply of electricity, water or

* any other service.”

52. The above provision opens with a non obstante clause. However, it is

subject to the other provisions of the Water Act_.'.It gives the DPCC the

power to issue directions in writing to any person, officer or authority

- -and such person, officer 'o_r authority shall be bound to comply with such
directions. The directions would include the power to order '_célosuré
‘prohibition or regtilation'of any “‘industry, operation or process” ior, the

“stoppage Or regulatlon of supply of electricity, water or any othct

~ service”. The power of the DPCC under Sectlon 33A Wate1 Act 18 mdecd
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natural justice before the exercise of such power. On a collective readi?g '

of Sectioné 25 and 33A the legi'slative-:scheme apnears to be that where
tnere 1s. a failure by a-person to comply with elther Secnon 25(1)(a) or”
Sectlon 25(5) of the Water Act then it would be open to the DPCC to )
exercise its powers under Sect10n133_A of .the‘ Act. Wlthout gwmg any'
show eausevn'(')tice u}nder} Section 25(‘5){ in the instant case and "wi:thout -
Waiting for the expiry of the time within whieh the 'correc‘t‘ive ste.pvshéwe |
to be taken, it will not b’e open to the DPCC to str'a‘ighvfway' inv'oli(e its
power under _S_ectidn 33A t_e _order closnre d_f tne; shepping mdll or.

commercial or residential complex concerned. That would make 'isuch

exercise of power vulnerable to invalidation on the grounds- of

arbitrariness and unreasonableness. The position as regards Sec'tionil 31A

“of the Air Act is no different. That power too cannot be exercised to -

Validity of the levy of penalties and envi-rohmenta_l damages

straightaway order closure of a building without giving the person
concerned a prior show cause notice consistent with the procedure

outlined under.the Rules under the Air Act.

53. The po'WerS of the D_PC_C to levy environmental damages and"i.seek \

the furnishing of bank guarantees as a pre-condition to the grant of -

‘Consents are examined next. Connected with this issue is the question

_Whether 'the Chairrnan 'o.f ‘the DPCC_ had the power to constitnte a |

Consent Management Committee (CMC) which proceeded to levy

env1ronmenta1 damages penalnes ﬁnes and requlre the furnishing of

bank gua_rante’es in some of these cases.”
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of the Water Act to the Chairman and Meinber—Seeretary. It is stated thiat

the aspect concernmg consent. It is accordmgly sought to be contended

' Vthat there can be’ no sub- delegatlon by the Chalrman of his powe1s to the

4Membels of the CMC is 1nvahd v | . o l '

‘powers delegated to him under Section 31A of the Air Act and Sectlon

" W.P. (C) No. 543/2008 batch | R " Pagedlof122
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~ 54. Section 15 of the A.ir\'Act provides for deiegation of ,powerfs statihg -y

that a State Board may, by geﬁeral or Special. order, delegate to the

Chairman or the'member-secretary or élny other ofﬁcer of the Board, its -

"powers Under Sectlon 12(3B) of the Water Act a sunllar powe1 ha's

|
been conferred on the State Board to delegate its powers. E

I
| !

55. It is pointed out hy the Petitioners that the DPCC has, contrary to the
relevant provisions of the Water Act and Air Act, delegated its powe’fs

with regard to granting prior consent to- establish or consent to" ope,raite

~and to issue directions qﬁder Section 31A of the Air" Act and Section 33/\.

the Chairman DPCC is also the chairman of the CMC which ddals \-vifh '

o
}

o | CMC and the decision taken by the Chamnan with the ass1stance of the |

A

|
|
ol
.t
|

.. 56.If indeed it was the Chairman alone who was acting in exercise of ti?;e

33A of the Water Act, then the final decision to either agree to or 1{0 |
refuse the consent to establish or consent to operate should have been’

taken in ependently by the' Chairman. The minutes of the mfeeting\s _

| however, show that thlS was the de01s1on of the CMC. Although the

* Chairman of the DPCC may be the Chamnan of the CMC, he is *but one :

.memberbln the CMC. There is nothing to indicate that-the decislon'd:l' :

1
|

.e_,.v.,..;.!, T e e —— X .:,_,,_ PP __‘,;m-. o ¢ e e s s s e e L



CMC was unanimous or by majority or that it was the decision only of

the Chairman. There' is no power under the Watér Act or the 4114 Act -

given to the Chairman to further sub-delegate his powers in 1'ega1'd to’

~ delegation was obviqusly. bad in law. Unless it is shown, and it

I
|
i

consent to establish or consent to operate to the CMC. Such sub-

t-

1S not,

“that "the other m’e'mbers of the CMC apart from the Chairmari were

: perforrnmg a mere advrsory role and had nothmg to do Wlth the

B

grant or refusal of the consent to establish or consent to dpcrate;,’ such
decision by the CMC is 'clearly ultra vires the Air Act and Water Act.

57. In the mstant case, this Court i is unable to ﬁnd any Justlﬁcatron 101 the

t

CMC to 1tself take dec1810n as regards the grant and refusal 01 ‘the

consent to establish under the Water Act and conseit to operate under the

i

Air Act. Secondly, even where it agreed to grant consent to establish the -

i

CMC imposed a pre condltlon that the apphcant should pay a penalty or

fine or fumish a bank guarantee or m some cases all or some of Kthem'

i

‘Ther¢ is no statutory basis for such a direction to be issued bythe CM(,
! _ ; , _ . g |

consént to establish or -consent. to operate . ought not to be made

t

or for that matter by even the Chairman of the DPCC. The grant of the

‘ 3 |
- condjtional upon payment of some fine or penalty or furnishing of bank

- guarantee. Given the object of the Water Act and the Air Act, which is

the prevention and control of pollution, the mere payment of fine of

penalty or furnishing of bank guarantee is unlikely to preventjand centrol

the likely po_llntion that can be. caused. The basic approach adopted by‘
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| stoppage or regulation of ‘supply of electricity, water orany other

[RY

the CMC where such penalty or fine has been levied or bank guard.ntee

secured' appears to be faulty.

58. The’ decisiqn to levy ‘environmental damages and to seek | the
furnishing of bank. guarantees has been sodg_ht to be justiﬁfed byL the
DPCC with reference to Section 31A.of the Air Act and Sectibn 33A'of

the Water Act. As already notrced Section 31A of the Air Act is more or
|

less srmrlarly worded as Sectron 33A of the Water Act and both

. I
provrarons have bkeen inserted by the 1988 Amendments. A referencef has
already Eeen made to Section 33A of the Water Act. The pb\arer, uhder% the
said p_roxdsien includes the poWer of the DPCC to issue “any dir!ectron;s n-

writing to any person”. The "Explanation’ to the provision clarifies that

‘the power to issue directions includes the power to direct: “closuic,

prohibition or regu1~ation of any industry, operation or process or Ithe

service”, Yet, this power has to be one coupled with-a duty to ‘act
reasonably and fairly. It cannot be stretched to include a power!to levy a

o | f
penalty. |

.
59. In.the eonsidered view of this Court, the power to levy a penalty on -
any party is in the nature of a penal power. It is settled law that unless

there is p specific power in the statute enabling the authority to'do so, it

cannot levy penalties or damages -w‘rth refere‘nce to .the gencral poWer

under Sectlon 31A of the A1r Act or Sectron 33A of the Water Act "lhe
decisions in Khemka & Co. (Agenczes) Pyt Ltd. v. State of Maharashtm

w.p. {C) No. 543/2008 batch  page 43;of1zz -
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(1975) 2 SCC 22, J.K. Synthet_ics Limited & Birla Cement Works v.

s

Commercial Taxes Officer (1994) 4 SCC 276 and India Carbon Lid. v.

State of

Assam (1 997) 6 SCC 479 are relevant in this regard. In Khemka

- & Co., the question was whether an assessee under the Central. Sales Tax-

Act 1956 could be made liable for penalty under the provisions of 'th'e.

Mysore

Sales Tax 1957 when there was no provision in- the Cientral Act

for imposition of penalty for default in payment of tax. Ansteri;ag‘ the

. question

- explaine

in the. negative, the opinion of »Ray CJ, writing for the majori_ty A

d(SCC, p.31):

“25. Penalty is not merely sanction. It is not merely adjunc't to
assessment Itis not merely consequential to assessment. It 1s not
merely machmery Penalty is in addition to tax and is a llablhty
under the Act. Reéference may be made to Section 28 of the Indldn
Income-tax Act, 1922 where penalty 1s provided for’ concealmem
of | income. Penalty isin addltlon to the amount ofi 1nc0me tax. This
Court in Jam Brothers and Ors. v. Union of Indza [ 1 970] 77 ITR
1 07(SC) said that penalty is not a continuation of assessmem

pr oceedlngs and that penalty partakes of the characte1 of addmonal :

tal( ?

60 In his eencuﬁing opinien Beg, J. (as His Lordship then was) bbsei‘yed

(SCC@p.35):

“39. On Aa'considera'tion of the provisions mentioned abey_c,’ i
seems to'me to be clear that ‘whatever may l;_e the oti)je'cts’e‘f '
le‘vyingka penalty,‘its imposition gives risev.t}o a substantive ,liabil,ity '
which can be viewed either as. an additional tax or as a ﬁne for the

infringement of 'the law. The machmery or procedure for its -

: 1eahzat10n conies into operation after its 1mp081t10n In any case, it

is an imposition of a pecuniary 11ab111ty Wthh 1s compaxable 0 a
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8%

'punishlnent‘for the cOmmiSsion of an offence. It is a well settled
cannon of construct1on of statutes that ne1ther a pecuniary hablht Y-
can be 1mposed nor an offence meated by mere nnphcatmn It may |
be debatable whether a part1cular procedural provision. c1eates a
substantlve right or liability. But, I do not think that the 11n;l051t10n'
of a pecun1ary-l1ab1hty, whlch takes the form of a penalty - lox fine
for a bl*each of a'-legal obligatlon vcan' be relegated to.the 1'*e;g,ion of
mere procedu1e and machinery for the leahzatlon of tax It 1ls more
than that. Such llab1ht1es must be created by clear, unamb1guous

and express enactment. The language used should leave no serious

doubts about its effect SO that the persons who are to! be subjected

to such a hablllty for the 1nfr1nge1nent of law arc not left in ;a state

‘authority of law".”

of uncettalnty as to what the1r duties or l1ab111t1es are ThlS 1S an
essentlal requlrement of a good government of laws It is nnphed
in the Const1tut10nal mandate found in Sectton 265 ol our

Constitution: "No. tax shall be lev1ed or collected except by

61. Later in India Carbon Ltd., the question arose whether sales tax

authorities in the States could charge interest when collecti-ng and

enforc_ling, payment of central sales tax. Following the decision in

Khem

requirs

there

€mpo]

damag

~ the states could not charge interest thereon. The resultant positi011 i:s that

|

ka it was held that absent a substantive provision in the central Act

ing the payment of interest on c‘entral sales tax, the aUth01'itles in

being no_speciﬁc proyisi(')n in the Water Act o}r" Airl Act

wermg the DPCC to levy penaltles ﬁn_es or envi-ronnlental

l .
yes, Or to 1equ1re the furnlshmg of bank guarantees no. ‘such order

oo

or dir

ection can be issued by the DPCC; much less the CMC, in-exe:;rcise

of the general powers to issue directions under Section 33 A Water Act

: and Section 31 A Air Act.
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o | o
62. The DPCC .has 'pl.aced reliance upon the- decision of the. ,learn,edvl
Single‘ Judge of this 'COurt dated 1'6-[h J‘anuary 2009 in Wr’iti Petitioil (o)

No 7516 of 2007 (RegentAutomoblles Pvt. Ltd. v. GNCTD) The Couu h
in Regent Automobiles was 1nterpret1ng the prov181ons of the Delm

‘Common Effluent Treatment Plants Act, 2000 (DCETP Act). Section 11

~ of the DCETP Act which contains a Speeiﬁc provision for pé_nalty 1|'eads
-as under:_ . -

“11 Penalty for non- payment w1thin the spcmﬁed -

- time. If any amount payable by any person i is not paid

within the date speciﬁed in the order it shall be i

deemed to be in arrears and the appropriate authority |

may after such inquiry aé} it deems fit, impose on such

person a penalty not exceeding the amount in arrears.” |

63. Section 16 of the DCETP Act reads as underi- L

“16. Power to "give directions- Notwithstaniiilig‘ i
anything contained in any other law, but subject to the
prov131ons of this Act, the appropriate authority 1nay |
in exercise of its powers and performance of 1ts’ A
functio’né under - this Aot;. issue any directionsi 1n
writing to any occupier, society;i person, ofﬁcei or -
" authority, and such occupiers, sbciety, person, officer

or authority shall be bound to compl_y with directions,

Explanation— For the: avo1dance of doubts it 1s he1 eby o

| declared that the power to 1ssue directions undm this E

Clause 1ncludes the power to dn ect-

(a) the closure, prohibition or regulation of any

-industry, establishment, operation or process; or
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y,

(b) the stoppage or regulation of supply of electricity,

water or any other service.”

64. Further Section 17 DCETP Act spells out the cdnsequences of failmg |
to comply w1th the direction 1ssued by the authority It ‘enables the
authority to levy a further penalty in the event of such :fallUIC In
additlon Section 18 DCETP Act talks of penalty for certain kinds of acts. -
Section 19 DCETP Act provrdes for residual penalty for conti ravention of
certain ‘provi_sions of the Act. It was noticed by lear'ried Single Judge
that, “but for Section. 16-it can be arguedthat the entire range of sanctions
including penalties haye been'speciﬁcally provided by various provisions
such as Section 11, 18,‘19 & 20. It was in the above .cont;ex't that_the' ,
question posed by the 'lea_'rne'd Single Judge was ‘."whether the ge'iieral'
- power to issue directions 'compr‘ehends"v the'.power’ to re?quire_ :bank
guarantees to be fumishedf?’f After referring to certain vdecisjions which
_explained th_at i“every_thing necessary to carry out the purposes ‘of tllc
grant'qian be done by the authority entrusted With the power’.’,‘:}the_learned
| .Single -Judge came to'the conclusion that .the .“court‘canno‘t liinit the'
options available to. statutory authoritie_s to meet emerging .;challenges_,
towards_ ensuring.'comlplian_ce with the,‘ provisions.” Y'etv, even ’i;n'that‘case,"_ -
the Court ._a'ccep_t'ed the co.ntention of the Petition_ers that 1n the show
cause noti'ces, preceding the imp_ugned orde‘rs, there was, 1io .niention
about the possibility of is-suanc'e of orders requiring bank guara‘;ntees to bc |

furnished. Further the orders did not indicate the 'application-lof 'mind' to

~ what existed on site, and what was the standard required to be complied
. ' ' ' | B

W.P. (C) No. 543/2008 batch - _ Page 47 of 122

o T T e e L g e e e i



- . 66. This Court has, therefore, ho hesitation in coming to the conclusion

. * that orders issued by the CMC or evéngthevD'PCC in the ‘iristant case

9

with. Therefofe'while the challenge on account of lack of poWer failed,

the impugned orders were held not sustainable in law and set aside. -

[

65. In the considered view of thisteurt, the aboVe decision in R“Iegent

Automoblles is of no assmtance to the DPCC in the present case.; The |

!

provisions of the DCETP Act are dlfferent from the provisions of th\e Air
Act and Water. Act partlcularly with reference to the penalty-pl ov1st10nS
In the DCETP Act Sections 11, 17, 18 and 19 talk of penaltles and it 1s
in that context it was held that the power under Sectlon 16 of that Act
1neludes-power to '.requir‘e_ -furnishing of bank gu‘arantee_. N’eiither iv;p the -
Water Act nor in ‘the Air Act is there any provision‘ that permits DP(E:C te
]evy a penalty. That »powef 1s with the courts and that too after;retnrniing a

conviction. Chapter VI of the Air Act and Chapter VII of th_e% Watef;a‘ Act

talks of penalties which result from a conviction for violation of the

provisions. Clearly, the penalties envisaged under the Air Act_ ancii the
Water Act'can be l_evied only at the end of ju}dicialproceedings befd;)re' a

criminal court. That power cannot be exercised by the DPCC. Thefre Is

no provision either under the Water Act or under the" Aif Act that

empowers a State Board to levy penalties or envi‘ronmental'_; damages, .

much lgss require the furnishing of a bank guarantee. o 'g | l '

.

g

I
-

| - L ‘ | o L
levying penalty and requiring furnishing of bank guarantees and making

the grant of ‘consent to establish under the Water Act and eonsen_t‘ to. -

W.P. (C) No. 543/2008 batch o ‘ ' Paged48of122



. operate under the Air Act conditional upon payment of such penalties

and fumish_ing of such bank guarantees are entirely without the authority |

of law and require to be set aside.

N

Procedural violatfons by the DPCC

67. This Cou1;t ﬁnds thét the procedure vadopte{d‘in the ,instaﬁt éase by the
DPCC in levying the déméges and requiring the Petitionérs‘:to .'ﬁlrn_iSh o
“bank guar'amt.ees was -nof éonsistent with the 1‘e'qui;'e1h§nts ‘of %the Rules
‘under tﬁe Air Act.aﬂd Water Act Under Rfﬂe 20A(3) of the UT Rule}s the |
requirement is of ser{/ing a .copy> on the alleged yiolétér of thei" proposed
~ directions iand b’eiﬁg gif/en an oppoftunify of not less,than. 15 ivdays;from
 the date of sétvice | of a notice fo file -que:‘ction_s‘ to the: pl'()‘pos'e;(i"
diréctionstheré the direcﬁoh’ is. fo‘r." the stoppage or regl.ulétion‘ of -
electricity or water or any other ser’vice‘theh 1i1id'er Rule 20A(42) copy of
the proposed difecfidn should be endorsed t(; the occupier of thé!; ’iﬁdustry, -
| operéﬁon O Process. After thé receipt of the objectiori and wuhm 45 days
~ from tth day, t'he DPCC shbuld give an opﬁértunity lb'the péréon to _ﬁ!c ..
| objections and ‘afte:r .,c'onsid.eﬂng the objlectioxns aﬁd for reasq)'ns ‘to be
| recérdec:l_ in writing, éi;cher cbnﬁrin, modify or decidle‘ not to iSsue._SLxcﬁ
direé‘tio ps. Where the DPCC dccides vthat' it 1s ‘n‘ot _exbedie_nt to provide
 such an O};portunity on .account’ of a likelihood of gréve injury to'-,tv_he

environment, it should record an Qpinion fo that effect.

68. Rule 33 of the ‘Water (Prevention a_nd Control of Pollu-tic{n) VR'ulcs.,
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| premises of the applicant, to which.such applicatioll

Qo

~ application for consent. The said Rule reads as under:

for consent;('l) On r.eceipt of an application for.
consent under Section 25 oor Section 26, the Cenﬁ‘a.l_ |
Board may depute any of its Officers, accompaniedby

' as many assistants as may be necessary, to visit the

3

relates, for the purpose of verifying the correctness or

“otherwise of the ‘particulars furnished - in the

application or for obtaining such further particulars or

information as such’ officer may consider necessary.

Such officer may, for that purpose, inspéct any plécev

where water or sewage or trade effluent is discllarged

by the applicant, or treatment plants, purification

works or disposal Systems-o-f the applicant and 1ﬁay

1975 (‘Water Rules’) spélls out the proCedﬁre for making an inquiry inte

* “33. Procedure for making inquiry into application

required the applicant to furnish to him any plafls,‘ '

specifications and other data relating to such treatment

plants, purification works or disposal systems or any

' part thereof; that he considers necessary.

.(2) Such officer shall before visiting any prer'nises of

the applicant for the purpose of inspection under sub-

rule (1) above, give .notice to the applicant of .}ilis'

_intention to do so in Form XIV. - The applicant shall

may legitima,te'ly require for thevpurpose.;

- (3) An 'Qfﬁéer of the Central Board may, before or
after carryihg out an inspe_ctibn under sub-rule <1) |

‘aboVé, 'require'd the applicant to furnish to him, 01‘élily"

clarification, or to produce before him such
documents, as' he may consider necessary for the -
W.P. (C) No. 543/2008 batch o -

“furnish to such officer all facilities that such ofﬁc%er_ |

‘or in writing such additional information or = |-
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: purpoée of investigation of the applicaticn and may, ' R

for that purpose, summon- the -applicant or his

' authorised agent to the office of the Central 'Board.b” o

. 69 This Court finds that in none of the cases:the above procedure has

been. follcwed'by the DPCC. This wculd be ldis'cussed_ in greater detail |

| whlle “dealing with the 1nd1v1dua1 cases. This Court would 11ke to_

emphas1se the power of the DPCC under Section 31A of the A1r Act and .

33A of the Water 1 Act, which is indeed a coerc'ive pcwer, has 1o be

exercised with caution and after complying with the due process

requirements. The Rules under both statutes have to be mandatorily

followed while exercising such powers.

Conclusions

~70. The summary of the conclusions of thjs Court are set out'hereundei;.

" It is clarified that these summary conclusions have to be read with .the

specific conclusions under _different sub-topics already set out

hereinbefore.

(i) Where a ‘pefson proposesvtovestabllish a comntercial shop’ping _
complex ora shopping-matl or even a tesidential complex, it Woul'd., .
be necessary for Such_persoh tc. comply wi_th the requirements _cf |
Section 25(1)(a) of theWater Act-and appiy to the DPCC fo‘r:priér

consent to establish. .

(ii) ‘Where a person has alreadyestabli'shed acorﬁmerciél shoppi’ﬂg :
mall or shoppmg complex or re51dent1al complex and has not beenv
'1ssued any show cause notice till the complet10n of such bu1ld1ng

then it would be pomtless to reqmre such person to thereaftel
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thereafter required to apply for consent to estabhsh does not arise.

comply with the requirements of Section 25(1) of the _Water Actll.
The available course to the DPCC in-"such'event is to invoke th.ei"-'
powers under Section 25(5) of the Water Act and set out a time
11m1t for such person to comply with the requ1rements of the Water'
Act. Upon failure to comply wrth the requrrements as spec1ﬁed by -
the DPCC, it Would be open to the DPCC. to 1nvoke its powers -
under Sectlon 33A of the Water Act after complylng with the due_'

process outlmed under the Water Rules

(111) Where a .person has made an apphcation for consent o
‘.estabhsh and four months have elapsed during which the DPLC |

has not communicated to him its decision thereon, then in 't'erms of

Section 25(7) Water Act consent to establish will be deemed to

have been granted. In such event the question of the peison bemb _

(iV) Where the built up ‘area- is more than‘ 20,000 sq. m., the |

requirement of obtamlng an EIA clearance for such activny is

'mandatory The mere fact thal an EIA clearance has been applied

for and obtained by a person seeking to establish a shoppmg mall
shopping complex or resrdential complex will not obv1ate the
necessity of such person to agam separately apply to the DPCC fOI '

a consent to establish under the Water-Act. o

(v) Where an EIA clearance has already been granted by the
MOoEF, and the DPCC is thereafter approached for grant of pris 101 N

consent to establish or prior consent to operate, it would be
incumbent on the DPCC to avoid re—exalnining those aspe'ctsi, that

have been examined by the MoEF \While granting EIA cleara'nCe-

The DPCC will examine other aspects not covered by the l*lA

' clearance

i) The requirement of obtaining prior consent to operate: under‘

Section 21(1) of the Air Act applies to a commercial shopping

- complex or shopping mall as these would fall within the deﬁnmon

l
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~ itself or by its delegate i.e. the Chairman D‘PCC and no one else.

~of ‘industrial plant’ under SectiOn‘Z(k) of the Air Act. However on' .

the present Wordmg of Sectron 21(1) Air Act, there is no such

requirs ement as regards aresidential complex

(vil) The requirement'of having to obtain the consent to operate
under Sectron 21 of the Air Act does not get obvrated only because

the person has an EIA clearance under the EPA. .

(V111) The DPCC when approached with an apphcatron for consent
to ‘operate by a person who has already obtarned an EIA clearance

will examine only those aspect_s not covered by the EIA c_learance.'

(ix) During'the phase of construction, and post—construction ‘the

prov151ons of the Water Act, the Air Act and the EPA and other

envrronmental statutes will apply to all types of bu1ld1ngs and:

activities.

(x) Without i 1ssu1ng a show cause notice and w1thout grvrng an . i

opportunrty to the alleged Vrolator to. 1ect1fy the defects detected

during an 1nspect10n of the premlses carried out in accordance with

the relevant rules, the power to order a closure under either Section.
33A Water Act or 31A Air Act should not generally be strarghtway

invoked.

- (x1) There is no “p’ower Ves‘ted in the Chairman of the DPCC, e?‘ither
_uhder the Water Act or under the Air Act to further sub—delegate
' ‘. the powers delegate’d to him by the DPCC . as regards granting or
'reﬁlsing consent to establish or consent to operate nnder the Watc‘r

- Act and the Air Act respectively. Any Comm_ittee established hy o

the Chairman of the DPCC like the CMC has nopower to itself =
decide whether to ‘_grant or refuse the consent to establish’ or

consent to operate. Such decision can be taken either by the DPCC

W.P. (C) No. 543/2008 batch . Page530f122
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coordination with the governmental and municipal agencies, the pla ning
-authorities, the construction industry, consumer associations as well as

civil society groups involved in issues of environmental protection. Not
: T . |
| ' |

only should DPCC reorganize ifself a“s a Qigilant regulator but 'séck the

| active cooperation of all of the above interested parties. Also, to avoid
any criticism of selective application of law, the DPCC should ensure

that . the law applies and is enforced in a uriiforrn,lpredictable and certain

- way, while énsuring that action‘ taken is within the four corners of tHe

law. DU o

- Consideration of individual petitions

71. The individual petitions are now taken up for consideration '

W.P.(C) No. 2714 of 2008 (Vardhman Plb'opertiés.vL.tci}l.)' R
72'.'The- .building in this‘c‘:ase is a shopping-cum—ofﬁce corriioléx bu‘iilt oria[l

commercial f)lot. T}I1.e.tot.al built up_a-rea. vi_s‘.7700 éq.m.’ The s_hovs%bausé |

: _n}otice Was ‘ 'iss_ued by thé’ DPCC on 13“‘, F ébrﬁary 2008 .aski}jlg thve%i
Pétitioﬁ_cf to éxpléiﬁ §Vhy it éhbuld not be proCeeded vagai.nst fér .its ffailur.el}

| to app_ly for a conseﬁt to est,abl'ish under ‘Section 25» of the Water Act andi | E

c‘onse_nt to operate under Sectioh 21 of the Air Act. The showic"ause] .

notice further stated with reference “you are proposing to construct/have,
started construction activities without obtaining prior -‘Cbnsgnt to!

Establish’ under 'Ai_r. & WaterVAct from DPCC”. The. Petitioner '\Nasi
_asked to show cause why “prosecution proceedings should not be'
initiated agaihst you and/or y'our '_ establ}islhment should not be dfloscd!
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under the appropriate provisions of the Acts for contravention of :ﬂg

- provisions of the aforesaid Acts”.

73. By the tim_e the above‘shov‘v céﬁs_e‘nofice -wva_sfissu.e’d, th_e bl’l.ildin_gihad' |
‘already. béén constrﬁcted..' In_faét, jc'c‘)ns“tr'ﬁ.ction cOlhlhenc;ed«on 7@ Junq
2005 in terms of .the.saﬁcfiongd vb‘uilding pl.anv and was comﬁle&d (l).n 25" |
Jgne 2007. The Petitibner replied to fﬁe ébo,lve notice on 18£h February ‘_ N
2008. . Inter alia, it ’\;vas' pbi’ntéd "(.)ut.that an app'li'ca"tion_‘wa‘ls_ méd_e iovrj‘ 3‘_'.“'_
Septémber 2007 under the Right ‘tobv.Info_rmaltvioh Act, 2005 (‘RTI A(i:t’) on -
the'} ’exalct._crite'r_ia adopted by the DPCC fdr_ Iidentif.};ing commierciél, |

.complexes for the purposes of consent under the Air Act and t_he Water -

i

. Act. The DPCC had replied that'001nfnerCiaI/residéntial buildinés not

generating trade ‘effluent are required to discharge their sewage into

i

sewage system rnaintai.n'éd by Delhi Jal Board/MCD/DDA which in tuim
was responsible for tr_eating the sewage in the sewage treatment plri;lnt-'as
- per the norms prescribed under the.p'ollution_ control laws and m such -

event consent was not required for the said commercial/residential
buildings. o

v

 74. On 18" March 2008, an order was passed by the DPCC noting ’ﬁha{ . -
reply had been filed by the Petitioner té the show cause notice on g™ |

February 2008 that “no. applicatkion ha‘s.been made till da'té”‘. The, case

was then placed befofe the _CMC (Orange): It was dec‘i.ded by} the CMC 0 -
direct the Petitioner to épply /fc‘)r consent to estéblish and suiblﬁif |
“Enviromﬁental Clearance obtained fr(')m MoEF, Go_vAt.vof In(.ii'a"’ an:d "m :
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“affidavit indicating date of start of construction and completion 037

~ construction, approved architectural drawing and completion certiﬁeat_e

- within 15 days from the issue of this letter”.

i
!

. 75. The challengein the present petition is to the .aforementioned order

dated 18™ March 2008.

- 76. As already held by this Court hereinbefore that there was 1o questiorl;

of the Petmoner havmg to apply for env1ronmental clearance from the
l

MoEF in terms of the EIA Notlﬁcatron dated 14 September 2006 since

the bullt up area was S not above 20 000 sq m. In the present case the burlt

up area was 7700_ sq.m.. The categorrzatron of an industry as Qrangte, Red

or Blue appears to that of the DPCC. It 1s not found either under the Air

| Act or under the Water Act. Nevertheless, a commercial shopping

complex required prior consent to establish' prior to commencement of

construction. But once the construction was already complete, then it was.

~pointless to require the Pet'iti'oner. to apply thereafter for. consent 1o

establish.

77. Thirdly, the Petitioner’s reply dated 18" February 2008 has‘?-been'

noticed but not drscussed by the DPCC in the 1mpugned order In'

_ partlcular the Petrtroner s response to the reply received by it unde1 the |

RTI Act has not been adverted to at all. Alt_hough’ it 1s pos_sib_le thfatthe |

|
|
I

seyvage generated by the shopping conrplex will join the main sewage .'

|
system whrch 18 bemg taken to the efﬂuent treatment plant of the DIB,
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that by itself will not obviate the need to obtain consent to establish from -

the DPCC.

- 78. It appears that DPCC 1tse1f was not Very clear about the legal posrtlon g

' and therefore the above reply was glven under the RTI Act. It cannot be

the dlrectlon issued by the DPCC requlrmg the Pet1t_1oner to th}creafl:er_

proceed under Section 25(5) of the Water Actrequiring the Petitidher‘ to

s
sald that the DPCC estopped from'rectifying itsposition‘ or correc‘;:ting its
understanding of the law.

{

|

Y

{
]
i

79. Inasmuch as the buildirig.already was Iconstructed on 25" Jun‘c 2007;,, '
i

‘1ssued,

by the time the show cause notice dated 13" February 2008 Was|
|

apply for a consent to establish under th_e Water Act and conhent 10

operate under the Air Act was.a direction,which was incapable o}f .bc'in‘é

complied with. - S ST
. "

'
|

SRR
80. This is, however, not the end of the matter.. - The DPCC can stili

comply with the pollutlon control norms under the Water Act. This it can

r A [
“do afterfollowmg the procedure under Section 25(5). | _. b . I

]

- 8l AS far as A1r Act is concerned, the DPCC can inspect the prem1|seq o'

o l
. ! | i

1

B

ascertam what is the extent of the air pollutron caused 1f any, and then

- | T

issue notice to the Petitioner. - IR
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“W.P. (C) No. 2771 of 2008 (Vardhman Properties Ltd.) .

'sq.m. The building. has been, constructed on a‘commercial ploﬁt..'.l’heﬁ

’bytheDPCCon18”’March2008 " I

the purpose, it can proceed further to issue dir_ections as envisaged under

82. The direction 1ssued In the 1mpugned order dated 18“‘h March 2008,

9(%

‘~ requmng the Pet1t1one‘r to apply for co‘nsent to estabhsh and consent to ’

operate is for the aforementioned reasons not sustamable in law Wh1le |

settmg asrde the 1mpugned order dated - 18th March 2008 for the‘ :
aforementloned reasons, this Court leaves it open to the DPCQ to r_10viv‘ |
proceed in} accordance with Sec'tionj 25(5) of the Water. Act and 'oth.ezr
relevant provisions of the Air Act. If 1t finds after an ‘ehq_lili'ry oér
inVestigation that the use of the premises is cahsing ‘.either water'or aiir
pollution, and correctiVe action 1S not taken‘ within the tilne_lilnit;'set for

‘ . v

Sectiorl 31A Air Act and Section 33A Water Act.

83. The writ petition is disposed of with .the above directions.
84. The total built up area in the pr_eseﬁt case is to an extent of'6;l3'1.22'§

|

l

‘ bu1ld1ng is a shoppmg complex L1ke in Wr1t Petmon (C) No. 2714 of

‘ N
2008 a show cause n0t1ce was 1ssued by the DPCC on lBlh l*ebmary

|
2008 requiring the Petl’uon_er to apply for pnor. c'onsent to establlsh andi '

consent to operate under the Air Act and the Water Act respectively. A

Similar'response was received from the Petitioner on l8m February 2008

.and a similar order as in Wrrt Petltlon (C) No. 2714 of 2008 was passed[
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relevant provisions of the Air Act but only after complying with the dt.e
~ taken within the time limit set for the purpose, it can proceed furtherto

- Water Act. The writ petition is disposed of with the above directions.

'W.P. (C) No. 2772 of 2008 (Vardhman Properties Ltd.)

18" March 2008 passed by th'e,DPCC is unsustainable in law and is

85. Here again the construction commence'd‘ on 15" February 2005 ﬁ
was completed on 4lh December 2006 i.e. much prior to the lssu'arice f'o‘-f
the show cause not1ce For the reasons already explarned n W1 it Petltlon_

(C) No. 2714 of 2008, the 1mpugned order cannot be sustalned in law and

l

is hereby set aside. It would nevertheless be open to the DPCC to now

| | : o |
proceed in accordance with Section 25(5). of ‘the Wa‘ter Act and other
. , _ , . l

process requirements ‘under the Rules. If after ‘making its owr':l
enquiry/inVestlgations into the matter, it finds that the use of the premises
18 causing either water or air pollution, and the corrective action is not:

- issue directions as envisaged under Section 31A ‘Air Act and Section 33A

|
I
|

o
86. The building in this case is a shopping 'conaplex bﬁilt ona commerciall

plot The total burlt up area is 5907.25 sq m. The facts are 1dentrcal to thel S

|
facts in Wr1t Petrtron (C) Nos. 2714 and 2721 of 2008. The date of 1
l

completron of the burldmg is -14 December 2006. : 1 |
.

87 For the reasons already stated herembefore the impugned order dated !
’ I

t

, o
hereby set aside. It would nevertheless be open to the DPCC to now 1

proceed ‘in accordance with S_ection 25(5) of the Water Act and other |
relevant provisions of the A1r Act but o'nly after complying with the due .
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Process requirements un.cller_:.\ »thev_'RUIVeﬂs. If after makingﬂ its ‘:ow:n" :
,en'quiry/investigatidri‘s, intQ the mattef if it ﬁnd‘s” that the use of the |

, premis‘eé is causing either Watef or air pollution, and the corrective acﬁ_on _;\

" is not taken _»within_ the '.time.'limit» set for the purposé, 11 can prc;ceed‘ |

. furthér: to issue}dire'ctio'ns. as envisaged under Sectioﬁ 31A‘.Aii1‘ Act and l
-Se‘ctiovn.33.‘A Water Act. T_hel writ i)étifion is diéposed of with the éboi"e |

directions.

W.P. (C) No. 7081 of 2008 (Pankaj Buildwell Ltd.)

88. The; total built‘;‘ up» aréa_ in th'is‘case isl 1‘593 sq.rﬁ._ The. building is a
‘sh'opp_ihg"coiyhplex and is b'.u‘ilt up on 'ac_onirher_cial p‘lot". -The. coinpl;etipn_ |
certificate was. obtained ‘Qn 26d'June 2008 itself. ,It.is onlyvth.evreaﬁer’ oﬁ L
14™ Febrﬁary 2008 that the stanc-iérd show cause notice was i_sSued by the
DPCC 'which Was id(érjltiéali\y_.word’éc_‘l as fhé s‘,h(.)y\;_c.ause. hotiCe dated 1 3th
| .Februa.ry. 2008 ‘in the cases of Writ Petiti,on_'v('C) Ndé. 2714, ‘277'1i and |
2772 of 2008. The ifnpugned order.i's dated 9t Septembef 2008. thch is

v ag_ain identically worded. .

~ 89. The decision faken'by the( CMC on 3" Sept'e..r'nbe.r-z.OO.Sv has been B :
f)laced on re_cor.d. It shows that a'pﬁﬂ fro.m the Cha;’ir‘mar“l,.DPCC{héré |
were three other r'ne'mbers along Wifh'the E)éeéuti\;e_ Engineer; Assiétzint |
Executive Enginéer : and 'Joi_‘nt ,Executivé Engiﬁéer of‘th-'e CMC’.A As ;
régards ,t,he. Péfi_ﬁonef, it‘s conténti_on,thét it had no DG set and no iboref \

' w}e.ll‘and fhere was no efﬂuénfv'werc n'o‘tec.i.‘ The decision wé’s 10 let the

© unit file its _applicatibn to the DPCC and its case would be considergd b_'y
~ W.P. (C) No. 543/2008 batch o S " Page6lof122
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the CMC on 30™ September 2008. ‘The above decision of the CMC wag l |
communicated to the Petitioner on 9" Septembef 2008 asking it to file an
application for consent to establish. This.is the decision which has been

| challenged in the writ petition.

90. For fche_reasens already eteted hereinbefere, the impugned. Qrder dated.
gt Septe'mber 2008 passed by the DPCC is uns_;ustainable m law and is
.here-b_y. set a.side. It Woﬁld ﬁevertheless Be open .to: the DPCC ftO'noV;v

- proceed in‘ accordéﬁee ‘with Section 25(5) of the Water Act anid' ot_‘he,:r\‘ |
1jelevaf1t‘ pfovisions of the Air Act but ohly after complﬁrig with ;the ‘due '
proceS's requirel;lents v»u;lder the Rules. If after maki:ng 1ts own

' enq’uiry/investigatiens into the matter 1f it ﬁnds:_ that the use'.of} the
pr-emises is causigg eivther water or air pollution, and the:corrective action
is not taken Wifhin ﬁhe time limit éet fe; the pefpose? it can [:?r'ec_eed

further to issue directions as envisaged under Section 31A Air Act and

Section 33A Water Act. The writ petition is disposed of with the above

directions.

W.P. (C) No. 3815 of 2008 (Vard-hman Properﬁes Litd.)

9‘1. The building in question has a fotal Built up area _4‘73.5‘.62 sq.m.é and is
en a commercial.plot The eoﬁstruet~ion .o'f the b'uilding ‘commenéed on
.27“’ November 2003 and was completed on 2“d December 2004 A show
cause notice was 1ssued on 24th Apr11 2008 requmng Petmoner to apply,
for conSent to establish .‘ It .Was at this stage that the present writ petltlon.

= . . was ﬁled challenging the said show cause notice. An interim order was
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. passed by this Court on 19th ‘May 2008 d1rect1ng the Respondent not%
‘take coercive actron pursuant to the abovementloned notrce dated 24th

April 2008. -

92. In the 1eply ﬁled to the pet1t10n. a reference is. n’lade by the DPCC to“
the Petrtloner S response dated 6th May 2008 to the show cause nlotrce m |
Which it was 'rnention_ed that the. DDA has already_ issued a colnpletio_n
'certiﬁcate. | “It app_ears,that‘the DPCC ..nnde‘rtook an;insp'ection of ‘:the site
on 1% July 2008 and conﬁnned th.at the huilt np'area \yas 4735.6i sq.m‘.‘,' |

nd

and .that the co1npletion' of the construction to.ok place on 2 D_e:cember
- 2004. The _inspection team »was alSoinforr'nednt_hat the b‘uilding was
under occupation s1nce v.l'St April 2005 and the;occupancy was to the
-~ extent of 50 to 60 A‘persons. There was one DG set of l40 KVA alohg with |
tWo more DG sets located at the terrace, 'the_re‘ Was, no infornlatioh about
their KVA. Sewage connectl'on was -available and the estimated waste ‘

- water generation yv_as 11.2 KLD. It'_was informed that the CMC \lvas yet

- to take any decision on the said report.’

93.A_This" (:Io‘urt ﬁnds that the huilt up area being 4735.62 “sq.rn., there was o
no‘question of the Peti‘t'ioner“.having to ohtain an EIA clearance 1n terl'ns v
of the EIA Notlﬁcatron dated l4t September 2006 The constructlon
| .hav1ng already been completed on 2" December 2004 the drrecltron to.

the Petltroner to apply for consent to establish Wl’llCll had to happen pnor

fo commencement of construction was 1ncapable of bemg c_omplred_ Wlth. ,

" W.P. (C) No. 543/2008 batch . D Page 63 of 122



152
94. The 1mpugned orders dated 24 Aprll 2008 of the DPCC are
unsustainable in law and are hereby set asrde It would nevertheless bo .
~ open to the DPCC to vnow' proceed in. ,aocordance with Section 25(_5)~o't
' the Water Aotahd other vreleyant lprovisions o_f the Air'A‘ct bdt only after »
complying yv,ith the drre prooéSs requrrerne_nte uhder the vRul‘esj. If after _'
matkihg its own enquiry/inye'stigationé into the matter if it finds t-hat- the
tls‘e of the prernises is' oausin_g eith_er}wat'er \or\ air pollution, 'a'nd th_e
corrective action is not taken within the tirne llimit set for the purbdse, it
- can proceed further to issue dlreetrons as envrsaged under Sectron 31A

Air Act and Section 33A Water Act. The wr1t pet1t10n is disposed of W1th

the above directions."

" W.P. (C) No. 8143 of 2008 (Manish Buildwell Pvt. Ltd).
95. The total buﬂt dparea of the'oommerc.ial"complex_, in the pre'sent'
pet.ition 15'2160 sq‘v.m. Constr'uction_' o.f the building commenced sdrhetiine
| in May 2007 and was _completed 1n M?}.’IZOO& A show carise notibe was ‘-
- thereafter iesued on 6™ June 2008. ‘On 16" October 2008, a directiorr was
1ssued by the DPCC requirrng the Petitioner to apply for consent to .
estabhsh This is. 1dentrca11y Worded as the drrectlon issued by the IDPC(

* on 10™ September 2008 in Wrrt Petition (C) No. 7081 of 2008.

96. For the reasons already explamed herembefore the - drrcctrons

contamed in the order dated 10 Septembe1 2008 and 16th Ootober 2008

~passed by the DPCC are unsustarnable in law and are hereby set aside. 1t

would nevertheless be open to the DPCC to now proceed in accordancé
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with Section 25(5) of the Water Act and other relevant provisions o%je
"Air Act but only after complying with the due process requirements
under the Rules. If after making its own enquiry/inve‘st_igations into the

~matter if it finds that the use of the prernises is causing either _Water or air

pollution,' and the corrective action is not taken Within _the time limit set

_ for the purpose it can proceed further to issue directions as envrsaged

under’ Sectron 3 lA Air Act and Sectron 33A Water Act. The wrrt petrtron |

is disposed of with the above}directions.

~ W.P. (C) No. 8144 of 2008 (Vardhman ,Prop'erties Ltd.)
~ . 97. The total built up area of the commercial complex constructed on a

- commercial plot i'n"the preseht petition 518,250 sq.m. - Construction of

the burldrng was oompleted on 14th

S,eptember 2007.  An order was
passed on 24™ October 2008 by the DPCC in terms of the decision of the
CMC at its meeting on 7™ October 2008 asking the Petitioner to apply for

consent to establish and also give para wise reply to the observation made

by the special inspecting team on the inspection that was carried out on

-3¢ FS.ep'tember 2008.

98. For reasons already mentioned, the direction to the Petitioner t6 apply”

-for consent to estab\lvish is now incapable of being complied with

inasmuch as construction was already o01rip1eted on 14™ September 2007-
It is not clear if the due-proc'ess requiremeritof a prior'Show cause notice
was comphed with by the DPCC before issuance of the above dlrectlc‘n

While settrng aside the 1mpugned order dated 24" Octobe1 2008, ths
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Court lee.tv.es it open to the DPCC to initiate 'appropi'i‘ate‘proceedihgs_in
aécordance with Section. 25(-5) of .the Water Act and' othér relevant
provisions Qf the Air Act but oﬁly afterv.convlplying_ with fhe dﬁe process
requirements under th.e  Rgles. If after making its own" en-qulir;// |
_Investigations into 'the. méfter’if 1t finds that the “u‘se of the bfelﬁi'ses 1s
causing‘ either Water or ;ﬁr pollution, and the corrective ‘a.c,tion 1s nfot‘ta’kegvl
‘within the time limit set fér thevpurp'ose,‘it can proéeed ﬁlrthe_r.‘tl.'o issﬁue,," '

" directions as envisaged under Section 31A° Air Act and Section 33A

- Water Act. The writ petition is disposed of with the above directioh’s_.

W.P. (C) No. 8145 of 2008 (Sachdeva 'Buildc,qn Pvt. Ltd.)

© 99. The total buﬂt ub aréa of the colnl;lércial- shopping complex
construéted on a éomihercial plot in the pres'enfpveti’tio;l is 2407;;('_sq;11i;
COI.lStI‘UCtViOI’l‘ of .the buil_dirig C().mrr.lénced’sémetilne in January 2.0‘:05 and
w.as‘comp‘leted in May 2006. 'I"t.al'.)pears’thét on 28“‘ April 2008'3nd 29"
May 2008 the IﬁP'CC' passed orders d'i'recting fhe‘Pétitioner -toA apply for
corisent‘ to establish. o | N - |

C

‘ 100. For the reasons already explained héreiﬁbef@rez this Court ﬁnds that
the impugned directi.ons are -unsustainéble in _-law andv are -here:by. .set :
éside. It would nevertheless be open to thebPCC .'té.now pr.oc_lee_d m
accordance with Section 25(5) of the Watér Act and ofher 1'ellevai11t-
pfovisions of 'the Ai.r Act butvonly after complyi;ﬁg with tkile_l dué p%‘OCCSS'
réquireﬁlents under ‘the Rules. If after making .it_s own enguﬁ*fﬂ

: invéstigations into fhe maftéf if it finds that the use of .th_e premises :is.
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causing either water or air pollution, and the corrective action is not taken

within the time limit set for the purpose, it can proceed further to issue

directions as envisaged under Section 31A Air Act and fSection 33A
| - . . .

Water Act. The writ petition is disposed of with the above directions.

WP v(iC) No. 8»1416.of 2008 (Rajesli Projects' Indlant Ltd-.)

101. The total built up area of the building'constructed on a COmmercial |
»plot in the present petition 18 5000 sq.m. (approx) Construction of tl,e
‘ buildmg commenced on Sth July: 2005 and completed in April 2007 A

show cause noti_ce was issued' on 24th

April 2008 and a dnection was
issued on 4 November 2008 asking the Petitioner to apply for consent to

establish. S o

102. For the reasons already explamed hereinbefore this Court ﬁnds that:
the 1mpugned directions are unsustainable in Jaw and are hereby set
‘ .aSide. It would nevertheless be open to the DPCC 'to. n‘owv proceed in |
accordance with Section 25(5) lof the _Water Act and other_relevant
p_rovisions of the Air Act but only after complyinngith the due pi‘oceSS
requirements under the -Ru‘les.i If after making its own enduiry/
.investi-gations into the 'matter if it ﬁnds that the use of the.p_remises‘:is
oa-using either water or air pollution, 'and the corrective action is no't[‘tak.e,n_“ |
Within the time limit set for th.e purpose, it can proceed further to! issue
| ‘directions as envisaged under Section 31‘A Air Act and;Sectioni 33,f-\i_" '.

Water Act. The writ petition is disposed of with the above directions.
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W.P. (C) No. 8147 of 2008 (Rajesh Prbjects India Pvt. Ltd.). @

103. The total built up :area of the shopping-mall constructed on. a

commercial plot in the present petition is 3990 sq.m. Construction of the

building Com1nen¢ed on 27t\h.Fe‘bruary' 2003 and was completed on 27"

July 2006. A show cause notice Was‘issued .on 24 April 20@8 and a

direction was issued on 4" NoVémbef 2008 asking the Petitioner 1o appiy

P

~ for consent to establish.

- 104. For the reasons aheady explained héreinbefore, this Court finds that

the impugned directions are unsustainable in law and are hereby set

aside. It would nevertheless be open 0 thé‘_DPCC fo now proceed in

~accordance with Section 25(5) of the Wa_'ter'Act 'and other rielevant'

provisions of the Air Act but only after Cblnpiy-ing with the due process

requirements under the Rules. If after making -its own enquiry/

investigations into the matter if it finds that the use of ‘the 'p1'elﬁiSe's is

[
!

causing either water or air pollution, and the corrective action is not taken

'

within the time limit set for the purpose, it can proceed further to issue

directions as envisaged undcr- Secﬁon 31A Air Act and Sectioh 33A

Water Act. The writ petition is disposed of with the above directions.

~ W.P. (C) No. 8148 of 2008 (Manish Buildwell Pvt. Ltd.)

. 105. The total built ‘up’ a_refa_ of thé'building constru¢ted on a ébmrﬁeljcial

plot in the présent pétition'is‘ 8485.75 sq.m. Construction of the bulgilding

' cdmmenced on 15" :June_ 2005 and was Co1ﬁpl¢ted on 22" May 20‘}:07. A
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show cauSe n‘otice’WasfissUed on 13 February 2008 and a d1rec‘uon wi5

‘ 1ssued askmg the Petmoner to. apply for consent to estabhsh

106. For the reasons already explained hereinbefore, this Court finds that
the 'nnpugned direotions dated 18t’h Mereh_2008\and 29th May 2008 are
unsusteinable in law and are hereby set as}ide.’. It would never“theless .be'
open to the DPCC‘to now proceed in eccordance with Section 25(5) of
.~ the Water. Act and other relevant pr0V151ons of the A1r Act but only after
cornpl}rmg with tne due process 1equ1rements under the Rules If aﬁcr_
N o B making its own enquiry/i'nvestigations into ‘rhe m.atter if it finds that the
’, ~ use of the‘premises 1s 'causing'eith‘er water or'ai; ..-pol_lution, and ‘th‘e
eorr'ective action is not teken_ within the time limir s.,et“fo_r the pur‘pose, it
can prooeed flnrher. to issue direotiOns es e11visaéed_ under Section 31A
Air Act and. Section 33A Water Act. l.T»he—\lNrit net'rtion is disposed of with

- the above directions.

W.P. (C) No. 8149 of 2008 (Fargo,Estat_e’s'Pvt. Ltd;) R
: 107. The to’ral» built,up' area of the buil'ding construeted .on_Aa comm;ercia] :
plot 1n lthe presenf petition is 10,106 sq.m. ACAonstr}uction of the buiildiiig
connnenoed on 2™ Mey 2004 and was com‘pleted sornetrrne in May 2006 :
A show cause notice was issued on_‘.21St May 2007 and an order. was :
passed on 3l1St October 2008 requiring the;v Petitioner  to pay
enviromnental damege.s of T 40 lekhs an.d. furnish bank ,'guarantee.of;? 95. L

- lakhs. |
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- 108. The above directions were stayed by t'hiAs‘ Court by an order dated”

17th November 2008.

. '1 09. For the reasons alfeady eXplained hereinbeforé, the.impu_gne.d -ofder
dated .31‘“ Qctober 2008._céﬁnot be sustained in vlefw‘v. and 1s he1%eb_y set .
aside. I.t wduld neverthelgss b‘e open .to the DPC_C_to_now. proceed 1.
accorda_nce.‘ with Section 2.5(5)‘ of the Water .Ac‘t _a'nd..other relevant.

pro.visionsbf the Air Act but only after coihplying with the due process

- requirements under the Rules. If after making its own 'e_ﬂnquiry/

investigations,iﬁto the matter if“it'ﬁnds that the use of the pI‘elﬁ,iées is .
causing eithef watef or air po’llﬁtion, and the c"or‘re_ctive action is not taken
within fhe ﬁme Ali'rn.it‘set' for the purpose, it can proceed ."furthélr’ o issue
- directions as ¢n§iség§d under Section 31A Air‘Act _arAld‘vSectiolr‘l_ 33A

Water Act. The writ p‘etitionv is disposed of with the above directions.

110. It will however not be open to the DPCC to Jevy any enviromhental
‘damages or requiring the Petitioner to furnish ény bank guarantée for
- non-compliance with the provisions of either Acts. The Writpetition is

disposed of with the above directions. .

W.P. (C) No. 9040 of 2008 (Home Linkers Pvt. Ltd.) *

- 111. The total built up area of the ‘building conéfrucfed on a co_mrhgrcial
plot in the present petition is 3,526.83 sq.m. Construction of the buillding :
commenced on11® NoVember‘ 2004 and was completed on 7" June 2006.

A show cause notice was 1ssued on 14”‘ February 2008 and orders were
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- 112. For the reasons already explained hereinbefore, the impugned orde}rs ”

“ due process requirements under the Rules. If after making its own

- is not taken within the time limit set for the purpose, it can Ii_)roceeii |
further to issue directions as envisaged under Section 31A Air Act and
Section 33A Water Act. The writ petition is disposed of with the above

- directions.

| o | | 0
‘passed on 18" March 2008 and 19" September 2008 requiring ﬁ N

- Petitioner to apply for consent to establish.

(
'

‘dated 18™ March 2008 and 19" September 2008 cannot be sust;‘aihe‘d“:in. |
. ' ‘ RN

law and are hereby set aside. Tt would nevertheless be oper‘l'to‘th;‘e DPC@“

to now proceed in accordance'_ with- Section 25(5) of the Water Act dﬂd
other relevant provisions of the Air Act but only after complying iwith the -

|-

- o | |
enquiry/investigations into the matter if it finds that the use of the

premises is causing either water or air pollution, and the corrective action

|

i
i

c
-
1-
|
|

WP (C) No.464 of 2009 (Vafdhmaﬁ Land Developér‘s Pif.t. L'vtd‘l.). i

" 113. The‘Petit‘ion.ef pufch‘ased a commercial pth measuring 51_(1'2 s:q.m"!;‘ |

in Raja Garden, New Delhi in an open auction held by the MCD on 64"" -
May 2002 and a perpetual._lease_ deed was executed and building!{g plané
were sanctioned by 'the__DD'A on 24" ‘March 2004. A comipletion’l.v o
o

certificate was issuéd on 31 January 2005.

114. The Petitioners pointed out that although they did not consider it

neéessary to apply fdr consent to esfablish, they neverthele_ss did apply on
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Q)

22nd November 2007 with the DPCC A show cause notice was 1ssued on:
'S‘h December 2007 wh1ch was replied to on. 13 December 200/'»

1nformmg the DPCC that the appllcatlon seekmg ‘consent to establrsh’ '
‘ |

‘was already pending. No reply Was rec.eived from the DP_C_C. The DPCC- " :

: L
agam sent a notrce dated 14th March 2008 requnmg ‘the Petmoner to

submit env1ronmental clearance, approved arch1tectural drawmgs and the'
l

complet1on cert1ﬁcate Thereafter the DPCC sent a letter dated 26t Mav
| - | |
2008 informing the Petitioner that its case was b_emg plac_ed ‘before th?
, : : : ! o l

115, At 1ts meetmg on 218 August 2008, the CMC took note of the fact -
| o { '

: |
that the- total prOJect cost is ? 44.14 crores and that in snmlar cases the

CMC has levied: damages of 1% of the pI‘OJeCt cost and 2% of the prOJecl

cost for bank guarantee wh1ch in the present case Worked out to damages
l\

as cash penalty of ? 44 lakhs and bank guarantee of ? 88 lakhs _lhe| ‘

aforesaid damages as cash penalty and bank guarantee vahd lor thy ecl

| ‘years was asked t(/) be furmshed by 17% Septembe1 2008 The Petltroncr '.
then made a representatron which was agam cons1dered by the Cl‘\/l‘C m}i | 'v
it meetmg held on 7 October 2008 The CMC now reduced the penal tyl

amount o ? 40 lakhs and bank guarantee amount to ? 85 lakhs and askcdl :
- the unit to-comply with the directions‘ of 6 'July,2008. | R 1

L
[
I

116. It was at that stage that the Petitioner filed the present writ petition|

~ in which by an order dated 27thllanuary 2009 an interim order was pass_ed" -
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restraining the Respondents from taking any coercive action against the

\ -

' Peﬁtioner.

o

117. As explainéd hereinbefore, the DPCC had no 'pOWér to 1_‘eq1'4ire the

* Petitioner to pay environmental damages or to furnish bank guarantee

- and, therefore, the impugned dire.ct-ion_is wholly unsustainable in law and

is hereby set aside. If i_rideéd the“P;etitioner had all‘éady ﬁlled an

: appliCation for .conserit to establishvén‘ 22m November 2007, ‘theni in the

absence of any reply thereto by the DPCC in terms of Section 25(7) of

- the Water Act such co‘nsé'nt is deemed to have been granted,

118. This.will,in_- any evert, not preclude the DPCC from taking action

- . against the Petitioner after 'an‘inspéction undertaken by it of the prémises

o 'ﬁereaft'er. If the Petitione£ or any‘on'e in‘:o'_ccup‘altion of the building in
que'stion. isv'folund to Bg,aéting in yi(.)l‘ation of the pfo?is_jon'si of either the
"Water Act or the Air Act, the DPCC can proceed to take acti_on.'.bu{v 0111jy:
after following the dué p'rocess.c.)f law as envisaged by‘ the Rulesi‘. The

writ petition is disposed of with the above.diréctions. o

_W P (C) No. 543 of 2008 (Splendor Landbase Ltd. )

‘ 119 The property n questlon is an ofﬁce complex—cum shoppmg mall

on Plot N0.3, District Centre, -Jaspla, New. Delh1 known as Splgndor

Forum. The area of the plot is about 5704 5q. m. It was'purcll_ased_fr()lxa_ .

the Delhi Development Authority for’commerc‘ial purposes in an open

. auction. The Petitioner states that all the necessary permissions from ali
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| 'au'th:ori.ties concerned in_cludingv./the municipalities, eiectricity.depar_tméﬁ.f, 3 |
Chief Fire (Y).fﬁcer,'Delhi Urban Art ,Comm‘issi_ohv,‘ and Alirpor't Aut'lag-l-ity-
of India Wére taken. The construction of thé building started in-Marcﬁ
2004 and the construction up to' thé .plinth le;\:}el_was compléted n
Dééember 2005.' The EIA Noﬁiﬁcaﬁon dated 7™ July 2‘010‘4 brou-ght: Within '
its fold construction actiyity. The Petiﬁoner states that‘ in t_enﬁs E_(_-)f th; |
said EIA 'Notiﬁca.ti.on where_.constrv'uc.tion bwz.l'sA901n1‘3‘lete'-ti‘ll the, p‘linth. ,.
level, no énvifonmentél élearance was,nécessary. However, since DDA

‘ .insiste‘d on the Pﬁc_titione; producing the EIA cléaran‘ce c.ért_iﬁcate m order -
to proces.s_ its case' for additiéris, élteratidné and modiﬁéatiéri‘s,’ the.‘ -
Petitidner applied and was granted .EIA cleafahce by the}MoEF  on P

: vaember 2007.

120. In. response tq gnc;ti;:e dated 20“?/2 I August 2007 _from the DPCC_,_
thé Petitioner appli'ed_-for consent to 'e%s_tabli_sh‘uhderl Section ;25 (1) (a) of |
theWa‘ter.Act on 5" Septémbef 2007. A _reply to the ﬁo’tice dated 20?"/21 o
August_ 20(_)7 was also sent to the DPCC by the Peﬁtiqn'er. The -.afofeséid |
application for consent ‘da’_t'ed 5t September 2007 was .r;e_'vér formally_
.rejécted b}; the DPCC. Howex)er, an order dated 3 I‘St'December‘ 2007_w..a13‘ _
» péssed by the; DPCC issuiﬁg diréctiohs»und‘er'Section“ 31A of thé Air Aot -
and Section 33A of fhe ‘Water Act prifnarily bn the ground tha;_ t};e
construction was started and completed‘ without first obltaining consent to’
establish. It was also»i alleged thaf theré. were certain”viovlafions of the |
cériditions of thé-EIA clearance although accdrdiﬁg to the Petitiqncri this -
“was outside fhé scope of thélpbowel.rs of the DPCCI. By thg impﬁgned bf’dcf
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date'd' 31" Decernber 2007, the Petitioner. Was, asked to pay ‘vﬁ'n'e and’ :
furnish a hank | guarantee. The Pet’itio_nerf.s'ubrnits that said order* was'
| pasSed wi‘thout_:cornplying with the principles of natural justice and was
contrary to the procedure under 't.he Rules;. The prernises was inspected'b_y
‘MOoEF. It is ‘stated that in its report dated‘ th May 2008;_t11e MOFI“ "
- recorded that there. ha-e 1. been satisfactory compliance ot tnost bf,the ’-
conditions laid down in the: EIA _clear_ance. It was cOnctuded tltat the
cornmencement of | conetructi_on by the Petitioner in-March 2004i,could ,
not be treated. as ai'v_iolation of ’thle EPA. Hence no legal actidn 'v.vas},

recommended by the MoEF against the Petitioner under the EPA.

121. The di.rections’_issue'd. hy-the DPCC on 31;StvDece1'r1ber 2007:1haue
been aésailed as being ultra 'Vires the pov&rers 'cf the DPCC under th-lelAir
Act and the Water Act The said order is also Challenged on the ground oi | -. !
non- comphance with the apphcable Rules and further that DPCC cannotv
take action for alleged non—ccmphance with the condrtrons; forrnmg part

of the EIA clearanc_e. '.

© 122 In its counter afﬁdaVit.dated 31 January 2008 the DPCC contended |
that the Pet1t10ner 1n1t1ally did not apply to the DPCC for prror consents

under elther the Water Act or the Air Act It ‘was only after a formal o

th

_ notice was 1ssued to the Petltloner in- August 2005 that on 5 Septembc-i

2007 the Petrtloner apphed to the DPCC for consent to cstabhsh under o

the Water Act and 'consent to operate under the Air Act. Accordlng to thel
DPCC the Standing counsel of the GNCT_D advised it that it could not |
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| initiate actiovnsl under Secticns 15 , ’16,}and'l9‘of the EPA. An irlspectien,_c_d\l> |
was vc_arrie'd out in the .'premises on :23*4 Decernber- _20.07- and the |
deﬁciencies noted .at that tirne .have been listed out in the eeu-nter
:afﬁdavit.‘ The conditio_ns impesed 'by the 'anrended clearance dated lIOl:_"'
V'February 2t)07 and the status of complrance was also set out in detarl m.

the counter afﬁdav1t It is stated that the CMC at its meetmg dn 26" |
December 2007 and 28 December 2007 delrberated upon the mattcr | _.
considering the facts and crrcumstances 1nclud1ng the representatron'
dated 27™ December 2007 made by the Petitioner. Thereafter thc', a B
1mpugned order dated 31 December 2007 was passed under Sectlon 31A

of the Air Act and Sectron 33A of the Water Act askrng the Petltroner fo‘-

pay 0.5% of the prOJec__t cost'of ? 65 crores as fine, whrch wasvr_equrired to ..

| bevde‘pvosited rn the DPCCY"S_‘ a‘ccount withi.n.3‘0‘ da§rs. The DPCC’S standiis

‘that “any smaller amount of ﬁne‘ W1ll .only m'ean. that a non—deserving
Petitioner with no bonafides of _commitment to preserving clean,aillr and

water in his environment, would not work towards a correction. Surely
environment deserves % % of his total project cost to make him realize
the degree of his callousness_.” A detailed parawise reply to the' writ

petition has also been given byv the DPCC.

'123..In its rej oinder'ﬁled on 6" February 2008, the Petitioner p'ointed out
- '_that it had. in fact obtarned EIA clearance A reference was made 10 the

website - of the DPCC where under the captlon ‘frequcntly asl\ed- '
questions’ under the sub-headlng conse’nt pro.cedure the follo_\izvmg_ o
questions and answers appear: e e ;

“Q. I am involved in tradmg actzvzty Do I need to apply for'
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consent? . R : . CEQ
- Ans. At present, consents are not requzrea’ for enterprises engaged
only in tradmg activities. : S

| 0.1 have an off ice and have znstalled a D G Set Do 1 need to z‘a/(e
consent from DPCC? - '

“Ans. DPCC does not issue consernit for offices. For D.G. Sets yozf

are required to install acoustic enclosure meeting the prescrzbed

' norms/standards for noise for D.G. Sets T ‘ -
. L. t

124. Tt is pointed out_ that_ it is onIy by the amendment with e‘ffect‘fro'm 7“’
July 2004 that constructron act1v1ty came to be added to the HA_

| Not1ﬁcatron and agaln it was clarlﬁed that such amendmenl would noi

apply to ;any construction project falling under'entry 31 of Scheﬁdule—‘zr .
_ including» -nevy townshilps,. 'industrial townsh1ps, _s'ett'.lement colonie%,
: comrnercia'l‘ compleXes, hotel cornnlexes ‘hospitals and office complexds d» o

i
I

for 1 ,000 (one thousand) persons or below or d1scharg1ng sewagc 0‘1

50 000 (ﬁfty thousand) htres per day or below or w1th an mvestment of

. ‘ i
Rs. 50 00 OOO/— (Rupees Frﬁy Lakhs) or below The Pet,itioner!

proce_eded on .the assumption that the .te_rm. 1nvestment’» ‘in th_e ‘. said‘
Notification Would }include the amount invesred' in constructidn an-di_
raisrlr.g the super—st'ructure and v-since that Was_around ?34 crores, noLIA‘l i
clearance was required. 'T.hereafter when .ia_} further . nlodiﬁed_ II/\t

Notification was issued on.14th September 2006, the Petitioner applied tor
the MoEF for EIA clearance on’ 12™ March 2007. Time was granted bv dr .
C1rcu1ar dated 21% November 2006 of the Central Government up to ?O'h .

-, June 2007 for applyrng for EIA clearance e . | D

- 125. It is not the submission of: learned counsel for the Petitio_ner that \ ‘
. there is any repugnancy between the EPA and the Air Act and the Water
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Act. On the other hand; it is v_not 'deni'ed' that the_EPA‘ wQuld apply angl(%/' |

- that in the fetitioner’s case, the EIA Vclearance Wonld have to ’be obtained.‘
What is contended is that o.nce ElA_ clearance has lbeen oh'tained, thei'e 1s
no occasion to again apply to the DPCC under the Air Act'andth‘ef Watei‘ _
Act for consent to Operate and consent to estahlish respectivel.}‘/r IF.;urtherl,_
it isdsubmitted that ther'e are-.ma‘ny asia'ects of .the.}_ EIA clearancei whicli |
include water and airpollution and, therefore, the exe_rcise.wOuld b‘econid '

_' repetitive and cumbersOme. | .Thirdly,' it is SOught to be contended that t_he%‘

jurisdiction as regards the EIA clearance‘is of the Central Goverinrnentl

: and not of the DPCC particula'rly with reference to the Nationali(‘i}apitall

'Territory of Delhi.

126. The stand of the Respondents on the othei hand is. that consent

l

_under the A1r Act and the Water Act are mdependent of the LlA[

clearance and that although the DPCC may have no _]UI‘ISdlCthH asE
regards the EIA clearance, to the extent that such EI_A clearance .itself |
'mandates that the person in Whose favour such _clearance »lhas_lbeen
granted has to Obtain'COnsent under;the Air'.A.ct and the _Water Act,i'thc

. , !
- DPCC’s jurisdiction will stand attracted. It is further submitted that the

paralneters that would weigh with the DPCC in processing an application |
~ for consent under the Air Act and the-Wa_te_r Act _might be different from

those which would vifeigh with the MoEF in granting EIA clearance. | - |

127. This Conrt. has considered the above submissions. In view of the

~built up area of the building being over 20,000 sq.m., an EIA clearance is

| mandatory For the reasons already d1scussed it must be held that' the |
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requirement of obtaining consent to establish under the Water Act an%_\

consent to operate under the Air Act is»indepéndent of the EIA clearance -

- obtained in respect of the Petitioner’s- shopping compIeX or shopping

mall. But this requirement would have -appliéd at the stag_;e_ when

construction had not commenced.

128. However, in this case at the time When‘the‘Pet’itioner appliedifor and

obtained the EIA clearance, ‘.the ~construction of . the building was.

complete. There Was'no show c.au,Se notice issued to it by the DPCC from -

‘the time it commenced construction sometime in March 2004 till vi.-t

- completed its construction in Deéémbef 2005. ‘Clearly, the DPCC woke

i

. up very late. The first.show caﬁse notice was iss}ue:d soineti'mc ianugusi
2007. Even then the show "cauée }noti_ce‘ was ,iss,u_é_‘d fo M/q G.S.
Developers. & Contradbrs Pvt. Ltd. who were only ,éqhtractors V\}_her'éa.s"

.the‘whole sh‘bppiﬁg 'comi)lex was Builjt by thé, Petition}e.r—. Be t‘ha:}t_asv I.it |

may, for the reasons already discussed the course open to the DPCC was | L

|
to invoke Section 25(5) of the Wat'e_f Act to require the Pétitio‘per to

- rectify any deﬁc’ienCy-t‘hat must have been noticed on the inspectltio.n of

the prem‘isels. "Even under the Air Act, there is no question of now 4

requiring the Petitioner to apply for ‘prior consent to Aoperal\e’ sinige the

‘construction of the building is already complete.

e
|
{

* 129, There are enough provisions in both the Air Act and the Waqu Act

to deal with a situation where without obtaining prior consent a buiilding ‘

- been constructed and has become functi_onél. As already pointed out the

action under _Séctioﬁ 31A of the Air Act and Seétion 33A of the Wa'ter |
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 Act willl have to be exeréised <réasdnably' after _covmplyihg_v With the rﬁles
énvisaged' under “both vthe_se‘-Act's. Thé. eXefcis‘e_ shdul_d not be a
mechanical one. ‘Sin_ce_}‘t.his .is a building which has beénf gr‘anted' EIA
cle_afarice, the DPCC should‘ﬁ,n'd out first whéth_ér there are other':aspects, o
| »nvot coVere;d vl')y the: EIA'cleérénée' that- réqUifeto be .recti-ﬁeid:'by the' |
Petitié_ne_r both ugdef the Water'aé W¢11 és the Air Act. Ih ot:he.rlbwor'ds,_

~ the exercise to be 'u.n.der,takfcn' by the DPCC ought' not fo be repeﬁtiv‘e of

the exerci_.se undertaken by_ the _MoEF while granting EIA clearancé.

130. Thirdly, there is no ‘Ieg‘al basis for thé DPCC to impose p'ehailty and

“environmental ‘damages on the Petitioner or require it to furnish :!a bank

guarantee. For the reasons already_ discussed, such orders are plainly

~ outside the powers of the DPCC under the Water Act and the Air A_ct and

i ) .
[

cannot be sustained in law.

~ 131. The DPCC has relied upon an order dated 14™ October 2003 ]Sassed; N
by the Supreme Court in Writ Petition (C) No. 657 of 1995 (Research: -
Foundation for Science T echnology and National Resource Policy v.

Um_'on'} of India) -where in para 70.6 an observation was made ‘#o the
| '-following effect-f :
“MOoEF should consider making a provision for b‘ank.:@ |
guarantee being given by importer while seeking
permission‘to import used. oil, furnace oil and Z‘inc.i
wastes to be released only on the imported '
consignment being found to be in conformity with the
declared item of import. After taking a decision,
affidavit shall be filed within four weeks”.

i
S %
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132. The above _observation of the Supreme Court _does not by any means o
.im_pl}vrthat an SPCB lihe the-DPCC can begin to levy p_enalties and ﬁnes
and ‘environmental »darnages or require bank guarantees to be furmshed in
" exercise of its poWers under S_-ection 3 lA of the Air Act and;Sectilon‘ 33:A

}

t

of the Water Act. The above contention is accordingly rejected. .

133. Reliance has been placed by the DPCC on an order dated 17"
October 2006 passed by the Supreme Court in the Vasant Kunj Rid};e
matters‘.l The above order was passed in an application .ﬁl'ediseek.irlig

i
|

acceptance of the report of the Expert Committee relating to violation of

1
S

| _environmental norms by certain parties who had construCted shopping,
malls or hotel complexes in 1 the Vasant KunJ Rldge area. After referl 1ng‘ '
to the earlier orders dated 19" August 1997 and 8th March 2004 thc

Supreme Court observed “that the part1es were not aware that they had to’

take EIA clearance in terms of the amended EIA Not1ﬁcatlon dated 7‘h

July 2004. It was_then observed‘as under: . o ' !

;‘The confus-ion arose because DDA all through all throughlgave an .
impression to the part1es part1crpat1ng in auction that all requlslte o
clearances had been obtalned Had such parties mkhng of an 1dea |
~ that such clearances were not obtained by DDA, they would notv
have invested such huge sums of money The stand that Whereve1 |
~constructions’ have been made unauthorlsedly demohtron is the
fonly option vcannot apply to the présent cases, more part1cula1 ry‘,
when they unlike, where some‘ private . individuals or lprivatle ~
hmrted compames or firms belng allotted to - have’ mad‘c .

contraventions, are corporate bodies and 1nst1tutrons and the

- questlon of their havmg indulged in any malpractrces in gettmg the
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approval or sanction does not arise. ;‘Some of the allottees are theK@ l

National Book _Trust-,‘lS'choolj of Planning- or 'ArehitectUre,:,-Sh'ri:i '

Ram Vithala Sikha Seva Sarniti, International Centre for Altvernat,e |

Dispute Resolution and Institute - for Studies and Indust1flal '
| Developtnent. ‘In most of these cases the constructions are alread&

- complete and have beeome functional.”

134. Consequently, the following .directions were issued:
© “10. In view of-what has been stated above the MoEF -
* has now to take a de01s1on by taking the land as
constraint area: It is needless to say that even if the
landv is held to be constraint area the construcuons ‘
thereon have to be made after ‘having .the, requisite
c:learancef The ‘MoEF shall take note of the stands
'proj’ected by .the Responclents. We are 'pril'na facie
satisfied about the bona fides of the RespOndents but
at the same time it needs no emphasis that DDA
) should have been more transparent in ensurmg that it
was not puttmg a site for auction where there was
scope. -for l1t1gat1on It had deﬁmtely created an :
impression that all necessary clearances had been |
‘obtained, though it does not appear to be so. What
remains to be decided as to what remedlal measures
including 11npos1t10n of such amounts as costs can be

taken”.

- 135, “The position as far as the present set of eases is concerned is lnot
- ‘very dlfferent The DPCC appears to have woken up after the.
construction of the shoppmg cum—commerc1al complexes/malls was -
'eompleted. Therefore as far as the present cases are c_oneerned, the'above
orders do not cometo ‘the aid of the DPCC for seeking to proeee"d against |

the Petitioner for failing to obtain prior consent to operate under the Air |
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| Act 'atnd.‘prior consent to opv}eraflte iin.der ithe Water :_Act. As‘_voalready\f@
. clarified, this would notl_‘precln_de the i)PCC__ from proceeding-under the“_ '
~ Air Act eind_ Water Act 1n the rnanner already ‘cii}scusse d hg';einbefOre,.
136. The understending of the 1aw" by the DPCC | as reflected on s |
Wehsite should not be taken to be determinatiVe.;There is no estoppel '
against law The posrtion depicted by the DPCC on its website. W111 be
: obvrously subject to and in consonance Wlth the correct 1egal pos1t10n
There has been a lack of clarlty even Within the DPCC on whether the
provrsxons of the Water Act and the Air Act apply to construction -

actrvrty. Hopefully that conﬁJsmn should not remain any longer. o

| 137, For the aforementionedreesons, this Court \ivhile-setting a’sidei‘ the |
~order | dated 31°% De'cernber 200.7 p‘assed.‘hy the DPCC permits iit |
proceed in accordance_ wi_th iew against the Petitioner in'te'rms oti Sec:;tion ' i
25(5) of the Water Act and the reievant "provisions of the Air Act. | 3 i e
138. A point has been urged by the Petitioner that substantial 'portion’s of |
‘the complex have been sold/leased out to different persons and therefor
the complex is no longer in the control of the Petitioner As and when a.
h fresh show cause notice is 1ssued to the Petitroner by the DPCC 1t wrll be -
- open to the Petitioner to: furnish to the DPCC the names- of the 1nd1v1dual |
- owners of the different portlons who might be liable to the extent of their |
respective portions. This by no means Will absolve the Petitioner oi'i its

' hablhty which is Jomt and several with such 1nd1v1dual owners/lessecs I*

will be for the DPCC. to decide who should be made liable for complying
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o

_ attached general parkmg plot admeasurlng 14072 48 sq. m: W'as"

_ Petitioner applied to the DPCC ' for consent to establish under the \;I?Vater'! :

- of the apphcatlons has not t1H date been formally reJected and thus sha]l

be deemed to have been granted on 2nd Oetober 2005 in terms of Section

T X ! . [ | v.
representative of the DPCC was a member. o S

' 142. The. Petitioner state_s - that . all nece‘»ssary' per_rnissions %for o
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with the various provisions nnder the Water Act and the A,irActv., o TO%

139, The writ petition is accord_ingl'ys diSpoéed “of with the above

- directions.

WP (C) No. 3095 of 2008 (DLF Ltd) o o '. !ii
- 140. The case of the Petltloner is that a plot of Iand admeasurlng

15659.5-0 sq.m. 51tuated at Dtstrlct Ce’ntre S‘aket New Delhi Wlth anl .

i

purchased in an auctton from DDA to be used as retall/ofﬁce/multlplex/

[

service apartment .pu'rposes. Although aecording to the Petitioner no!{ |

formal consent was required, to avoid any hyper—teehnical' objectie_n and |

Act and consent to eperate under the.Air Act on 3“1» Jnne 2005. The ﬁrSt |

i

"75(7)WaterAct o - o

141. The Petitioner 'applied on 2™ December 2005 'se_eking EIA clearance '

|
under the EIA Notification as amended on 7t July 2004, As per the |
» - / o - ; 1

requirement of the said Notification, a no objection certificate and pdblic

hearing was to be afforded hy the public hearing panel of whiChéthe

‘ A
) 1 . 5 . v' v . - . M - . - l ;o ‘; '
g tmpedlment at a later stage and without prejudice to its rights, the !



| "

cemlnenc_ement of _constrUc_tjon ‘in"clnding’ .thosé frcm the MCvDV;: Fire" |
Departlnent , Electri‘city 'Department .A’irp(‘)rt Authorlty,' cf India and Delhi‘ L
' Urban Arts Commrssron were taken The MoEF granted EIA clearance to
the Pet1t10ner on 15" J anuary 2007 DPCC wrote to. the Petitioner on 70 o,
_and 30 August, 2007- that the ea;_rher apphcatlon ﬁled -by it '_for ccnsent ‘l
on 3" June 2005 has been forw_arded to..'th'e Goverjnrnentcf India and tlrat ;(

|

it should file a fresh application. .

- 143. A fresh application for consent .,'tlo establish was filed by the

Petitioner with the DPCC on 25"/26" September, 2007. The! said

i

application was not di‘sposed of or rejected within ‘a period of' four

months thereafter. Thus consent was deemed to have been granted on 25"

| January' 2008 in terrns,of Section 25 (7) Water Act. Nev.ertheless' the

DPCC issued the 1mpugned order dated 4 Aprrl 2008 and dnected the |

Pet1t10ner to pay fine and furmsh a bank guarantce ThlS has becn

' challenged in the present writ pet1t1on._ o : ST

144 The stand of the DPCC is no drfferent from 1ts stand in. W P. (C) No._' .

543 of 2008 (SplendorLandbase) - ', - _ ‘ .
145. vFor the reasons already discussed, the need for the Petitioner to i
~apply under the Air Act and the Water Act did not get ob_viated]g on

| | o
.account of the fact that it had an environmental clearance. .Howev’er, hcre

" the construction was already complete. 50% of the construction was B
‘ cbrnplete by end' of 2006..and no show cause notice was issued to 'lthe I

Petitioner. An order was straightway passed requlrlng the Petitioner to o
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‘Water Act. The writ petition is «iispoéed. of with the above dir'e\ci:i_ons.' :

W.P. (C) No.4319 of 2008. (DLF Ltd.).

: an apphcatmn on 23" Februarv 2007 w1th the MoEF for EIA clcardmn '

pay pehalty and furnish a bank guarantee. S.'u_ch a direction is, for reaSSné

already stated, ultra 'yirés the p_'owers of the DPCC under the Water Act
and the Air Act and is _"ur'is‘usta.inable m law.

N
146. For the aforementioned reasons, the impugned ordei‘ dated 4% April

2008 1s set aSidé. Tt would n_ev_ertheless be open to the‘ DPCC' to .ll’.l(-';‘\"\/'»
proceed in accordance with Section 25(5) of the Water Act and other
relevant provisions of the Air Act but only after complying with the dus
o ' : . |

“process requirements under the Rules. If after making its own enquiry/ -

- investigations into the matter, it finds that the use of the premises 1s

P

causing either water or air pollution, and the corrective action is not taken

“within the time limit set for the purpose, it can proceed further to issue -~

directions as envisaged under Section 31A Air Act and Section 33A

147. The Petitioner is the owner ot a remdentlal plof at W Block (vrc*atu .
I

':Kailash-ﬂ, -New Delhi. It purchased the p:opu ty from a puvrac

individual m terms of Sale Deed dated 31St March 1959. ’lhe Pchuoncl

pmpnbed to construct a l‘eulduntldl housmg complex The Pequner ilk” _

3l

_ _Wthh was granied -on 26 Decemoer 2007 Wﬂiout p1ejud1&c to m

l

‘nghtq ‘the. Petmoner apphed to DPCC for consent to estab‘lqh on. >§
March 200/ The. dpphcatlon remamcd pending and was net lC]C‘de {of

over four months  thereafter. Consequently ﬂco'nsen't 't‘Q establish was
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 deemed to have been g"ranted on 7" ;JUly'2007 in terms of Section- 25 (7) f@’%

_Water Act.

i

148. The Petltioner had not started the construction till the ﬁlmg of thlS _
petition Remmders dated thh March 2008, 27th March 2008, 10th April| o

2008 and 16 May 2008 were' sent to DPCC but to no effect DPCC

. ' l
wrote to the Pet1t1oner on 3rd April 2008 seekmg to take action agamst the; -

. . R

Petitloner for not taklng the prior consent before commencement of

constructlon By 1etters dated 20th and. 30" August 2007, the DPCC

wrote to the Petitioner askmg him to apply afresh as the ea1ller[' |

' applicati_on had been forwarded to Central Govemment. Durm_g the |

course'-' of hearing in other cases of group“companies it was ,explainedl -
I

, that the project is for re31dent1al group housmg and not for tiade

commercral or 1ndustr1al purposes env1ronment clearance had becn B
_ ’ : - -
granted and there was a deemed consen_t in view of the fact that their |
application dated 8" March 2007 was not rejected for over four months

thereafter. . - S I o |
149. Feeling aggrieved by the threatened action of the ReSpondent,“;iritcr

| alla of closure, 1mposrt1on of penalty and bank guarantee the. Petltioner

ﬁled the present petition. It is further pomted out that durmg the piesent .

pet1t10n the DPCC has granted consent to estabhsh There is no demal oy

~ the DPCC of the above assertions by the Petitioner

~ 150. Even 1f the bu1ld1ng had an EIA clearance the prov1srons of the

Water Act would contrnue to apply for the reasons already explamed by
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thrS. Court herei_nbefore. _-:-I—_I'oweyer', "_conside'rin-g ,tha.t'i't' is a residenti-ali ‘P( :
comple;)v( the Petitroner- yva,snot'required to .obtain consent u-nder the _.Air ..
A'- 'The PetitiOner has already been granted EIA clearance on 26“1 |
September 2007. The order passed by the DPCC drrectmg the Petltloner

- to apply for consent to estabhsh does not survive since consent to |
“establish has been granted to the Petrtloner Any vrolatlons of elther the \
' 'Water Act or A1r Act detected hereafter by the DPCC wrll obvrously be

‘actronable but only after the DPCC follow the due process requrrementsI ,

'o’fthel_aw.‘ o o o _’j

151. The writ petition is disposed of - S

W.P. (C) No. 4321 of 2008 (Paliwal Developers Ltd.) - R

152 The Petitioner purchased a plot of land admeasuring about 5495I

l ..
' sqm situated at Mayur Vihar Phase-I Extensron Delh1 in an- open L

auction from the DDA for constructmg a shoppmg complex Accordrng.

“to the Petitioner, srnce the bu11t up area proposed was 12325 sq m no-

|
o r

environment clea'rance was consr_dered necessary. All the necessary 1-
permissions for construction were granted by the»’.MCD and- Iother
authorrtres On Sth September 20()6 an apphcatron for consent to

estabhsh was filed w1th the DPCC. The apphcatlon remarned pendmg

~and was not reJected for over four months thereaft,er.v The .Petrtroner 5 |

l
‘.

- case s that consent to estabhsh should be deemed to have been granted ‘
on 4th January 2007 Remrnders Were sent on 12th March 2008, 27 ‘

March 2008, 10" April 2008 and 16th May 2008 to avoid any dltﬁculty at |

T a later stage but to no- effect DPCC’ wrote to the Petrtroner on. 2“d

. . l
o
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November 2007 ' 14‘? March 20008 'and~215t- _Apri1«2008'for taking gcuon

| “for not taking prlor consent to estabhsh and - prior env1ronment
, : |
Aclearances The Petrtroner replied to these letters The DPCC by 1ettcrs ‘

dated 20th and 30® August 2007 asked the Petrtloner to apply afresh as i rts‘ |

|
earlier application dated 5t September 2006 had ,been sent to the Central; :

Government Another application for'consent‘ toestablish was! filed by
t

- the Petitioner wrth the DPCC on 8th February 2007 ThlS was~also not .

B d1sposed of w1th1n four rnonths Consequently the Petltroner 1contends

that for a'second time consent to 'estabhsh Should be deemed, to have been
. ‘ g

granted on 7™ June 2007 After about one year of the ﬁlrng of the second '
apphcatron the DPCC asked the Petltroner to file an afﬂdavrt of

| ,
comphance whrch was comphed w1th It was explamed \that no -

environment elearance was necessary as the burlt up area was less than
v 20,000 sq.m. In any event consent to establish should be d‘:eemedl!{ to_have
_ been granted. Yet, the DPCC i_nsistedand threatened _to take _legd‘l aotbi'Onv '
including levyrng a pe'nalty, .asking for'av.bank guaranteel' and ordering
: J
closure. In the. crrcumstances ‘the present writ petrtron was ﬁled “‘

, | |
tl .
153. The DPCC has not denred the above contentlons of the Petrtroner In |

partlcular there is no den1a1 of the. assertlon that the apphcatron for '

. l
consent to establishvﬁled by the Petrtroner on 5" September 2006|shou'ld »

be deemed to have been granted on 4" January 2007. Iherefore,i in thls :

| . »

case even the proceedlngs under Section 25(5) of the Water Act .cannot
t

| be initiated by the DPCC ‘This will, in any event not precludc the DPCC |

from taktng any act1on agamst the Petltroner upon any 1nspectron tal

| herernafter if the Petrtloner or any one in occupatron of the burldmg i
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quest1on 18 found actmg in Vrolatlon of the prov1s1ons of elther the V) ter -

Act or the Air A‘ct. Sneh action will of conrse be taken only after due | |

- process of law as enVisaged by the Ru‘les. -

154 The impugned'orders passed by the DPCC on " No;vembe;r 2007

14th March 2008 and 21% April 2008 drrectlng the Petrtloner to apply for

consent to estabhsh are hereby set as1de The wrrt petrtlon is dlsposed of

N

~ with the above dlrectrons. E

W.P. (C) No. 4322 of 2008 (DLF Ltd.) | ‘_ . R 12 .

"155. The Petiti,oner ,states that it is the'ov:vner_ of a residentflal p/loﬁt;'--at E-
: Block,_Greater Kailash-IIl, New Delhi having purchased the sa1ne i‘ETrom‘ a
- private individdal in tenns of Sale .Deed‘for the r)urpose vof ;constrlillc.tion

of a residentral cvomplex. According to the inspection report. dated' 2
June 2008, the total built up area is 14 246 918 sq m. As such no

_ 'enV1ronment clearance was ~necessary under EIA Notrﬁ‘catlon1 All
necessary perm1331ons to construct a resrdentla_l housrng. cmhple_x k!\wc_re,
granted on 22" August 2007. Before co_mm'encement of _eonst%uotiod, the |
‘ : oo |
Petitioner filed an 'apphCation dated | 14fh'May 2007 with t‘he‘ Df’CC
- , : , _ : -‘ 1
complete in all respects, seeking consent to e‘stahlish. ‘ The ‘!isaid‘
_ application Was‘ not rejected for over. four rn-onths therdafter. l’lhe
| Petitioner snbrnits that in the circu'mstances: .in terms of 'Scction 25I -('-7 ) :

Water Act, consent to establish shall be deemed to have been granted on
13th September 2007. However, to avord any dlfﬁculty at a latel staoe

reminders were Sent to the DPCC by the Petrtroner on 12" March 2@08 |

27" March 2008 10th Aprrl 2008 and- 16‘“ May 2008. Ihe DPCC |
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O

threatened to take action against the Petitioner by its Ietters dated 3 4
‘ March 2008 and 2"d May 2008 for not takmg prror consent and prior
,envrronment clearance. The Petitioner explained the entire posmon to tne

Respondent By letters dated 20th and 30th August 2007, the DPCC asked

the Pet1t1oner to apply afresh as its earher apphcations had been

forwarded to the Central Government. During the course of hearing
before the CMC it was explained that the prOJect was for resrdentxai

group housing and not for trade commer01ai or 1ndustr1a1 purposes no

£

environment clearance was nece'ssary _and'cc')nsent to establish should be -

-deemed to have been granted since the Petitioner’s application dated ~1'4th_

‘May 2007 for consent to establish had not been rejected even four

months thereafter. Feeling aggrieved by the - threatened action of thc
DPCC' of directing closure, iinposition of penalty ‘and 'r_equii'r_ing: the

[—

furnishing of bank guarantee,the..pres_ent petition was filed.

156 The facts of this case are no different from the facts in W P. ((,) No.

- 4319 of 2008 except that the construction comrnenced on 5t March 2008'

‘ -and the construction was proposed to be completed in 3 years from the

i

date of its commencement. Further, thev total biiilt up area is 14,246.918

~ sqm. and, therefore, there was no requirement for obtaining EIA .

clearance. The DPCC is not disputing that the Petitioner had ﬁled an

_"apphcatlon on 14" May 2007 Wthh was not disposed of Within four
-inonths theieafter In terms: of Section 25(7) of the Water Act thcrcfore

the consent to establish must be deemed to have been ‘granted.!: This

being a residential complex, there was no need to obtain consent te

- operate under the Air Act.
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157. Consequently, the nnpugned orders dated 2"d Novembel 2007, 3” ‘
March 2008 and 2™ May 2008 passed by the DPCC directlng tle-
| Petitioner to apply to the DPCC for consent to estabhsh are hereby set

aside. This Wlll in any event, not preclude the DPCC from taking any

action agalnst the Petltroner upon any rnspection taken‘herernafte_r,.rf'k they
Petitioner or any- one in occupatiori of the b'uilding' in question Is foimd "
acting in violation of the provisions of 'either the Water Act or the lLAir'
. | | Act. Such;actionlwill of "cours‘e be taken only al“ter following ‘due'_ p.rodless
- of law as envisaged'vb’y the Rul'es. The writ petition is disposed o_f V\i/kllh
' the above directions. - _ o l
|
'!4

W.P. (C) No. 4323 of 2008 (DLF Retailer Developers Ltd.).
" 158 The Petitioner purchased two plots of land bearrng No. A 1 and 1P ‘

2B Saket Place New Delhi admeasurmg about 9492 sq m. and 8775 9"
1

sq- m. respectively from the DDA in an open auction for the purpose bt ‘
I

shopping—cum—commercral complex. EIA clearan_ce was vgrante'cl on 15"‘1

.January 2007. According to the PetitiOner 'all necessary perrnissioi*irs -
from the MCD and other. authorrties were granted in. November 2000
On lSt June 2006 the Petrtroner apphed to DPCC for consent to estabhsl‘ '

The applrcation r_emal_ned pendmg and was not .rejected for- over 10‘1{-
months‘_thereafter. The Petitioner’s case is that conse}n‘t_'ito establish ii’_s |

5 _ o S
deemed to have been granted on 30" September 2006. However, to avoi(lll
| any dlfﬁculty at a later stage rernrnders were sent by the Petitioner to the

DPCC in March/Aprll 2008 but to no avail Durrng the couisc of hearmg

I .
’ co‘ncerning other projects of the group compames it was explarned to t_hc:, o

CMC that EITA clearance had been granted and that consent to cstabhsn-
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should be d_ee'med to have been granted. By itsjletter_s' I;dated. 2’(_)“" and mtn/
August 2007 DPCC ask_e‘d the Petittonerv- to apply avfresh for 'consent.to- .
establtsh as\' its earlier appl-ication'had been "forwardedto the Central |
Government ‘A fresh ‘apptli-cation' for.'consent to establish was ‘ﬁled bythc

Pet1t10ner w1th the DPCC on 25t September 2007 This too was not '.

rejected for over four months thereafter. Accordrng to the Peutroner for a

second time consent to estabhsh should be deemed to have been granted o

on 24th January 2008 On one of the Vrsrts to the office of the Respondent

, =

- the -Pet1t1oner was dtrec'ted to ﬁle the afﬁdav1t of comphance. tlhrs was
- done by the Petitioner. Nevertheless, the DPCC threatened to take actibnﬂ '

~ against the Petitioner by ordering closure,” imposing a penalt§ andfor
‘requiring the furnishing of a bank guarantee on the ground :;that thc,

Petitioner had commenced construction without prior consent to establish

and without prior EIA clearance. In the circumstances, the _preseit
. o, . o . . . o . ! ‘ i
petition was filed. - | ' . R

159. The construction commenced in Februaryf 2007 and was CO1npleted

Ain December 2008. The Petrtroner obtamed EIA clearance on 15”'

January 2007 The Petltroner apphed to the DPCC for consent to

establish on 1St June 2006 and there Wwas no decision. thereon for ovcr four '

months thereaﬁer The consent to estabhsh should be deemed to ha /e
r S
been’ granted under Sectron 25(7) of the Water Act on. 13th Septemben
2006 The subsequent letters dated 20th and 30% August 2()07 wrrtten by |

the DPCC requiring the Pet1t1oner to apply afresh were W1thout thel'

.authority of law. Nevertheless even the fresh apphcatron ﬁledon 25" o
| o -i
September 2007 for consent was not rejected “within_four - month\
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thereafter. Therefore the Petitioner shotffdrdeemed to have been glahrt\% |

consent to e‘stabli'sh on._ZZth_ January 2008 as well.

160. Wlth the DPCC havmg falled to act upon the Pet1t10ner S apphcatlon

for consent to establish, there was no legal basis for its orders dated! 20“‘

and 30" August 2007. They are accordmgly set a51de Thrs Wlll not

L
' - preclude the DPCC ‘in any ‘event from takmg .any action. agamst\the

. P.'etitioner upon any inspection undertaken hereinafter, if the Petitioner or |
any one in occupation of the building in question is found acting in

violation of the provisiOns of either the 'W'ater Actor the Air Act_. 'Such;_ j
action will of course be taken only after following'due'prooess 'of law as

envisaged by the Rules. 'The writ petition is disposed of with the above |

directions.

W.P. (C) No. 4330 of 2008 (DLF Commercial Developers Ltd. ) ' [t '

- 161. The Petitioner purchased a plot of land bearmg No. 10-11 at Jasola

.‘ New Delhl admeasurmg 12,880 sq.m- m an open auctron held by DDA

' The 1a_nd-_was to be used for constructlon'of a commercral and,,.leta_rl' -
centre. The total built up area of the proposed bu'ilding,\'zvas,'47"6‘()3.46it
sq.m. The Petitioner was granted EIA clearance on 16™ May 2007. The

Petitioner states that all necessary permissions to construct from the

mnnicipal and other authorities were granted. On 6" September 2006/ 14t

October 2006, the Petitioner applied to the DPCC for consent 1o
'establi»sh. The applie,ation ‘was_ not r,ejected. for over four hionths
' ' l

o

‘ thereafter and in terms of Section 25 (7) of the Water Act it was deemed_ o

to have been granted on 13! February 2007 Remmders were sent by the o

. : l .
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l‘l

" Pet1tioner to the DPCC in March and April 2008 to av01d any difﬁculty
| at a later stage but to no ava1l. DPCC sent notices_ dated»l‘8th ‘March 2008
and 30" April:.20(l8 and threatened to _'take action against the Petitioner' =
for' _not obtaining prior\vconsent to establish_ and 'prior eiiVironment .
- clearance. The Petitioner 'replied to the DPCC statingithat' environment :
clearance had been granted and consent to.__establish 'should be deeme'd :to
have been granted. During the .course of hearing befo_re the: CMC5 this
‘was 'reiterated 'Nevertheless by its letters dated 20th 'and 30!15- 'AuguSt
2007, the DPCC required the Petitioner to apply afresh as the earlierv :
application had been forwarded to the Central Government A ﬁe\h
application was ﬁled on 8t_h »February .2007..This too Vvas not reiected for
~ over four mio.nths thereaﬁer. The Petitioner contends th‘ata'for.'la' second
time,‘ the consent to _establish should'h_e deemed to have been giianted on 3
7" June 2007. On. oneof t-he visits to’ the ofﬁce-of the :DE{CC',-the |
Petitioner was directed to'ﬁle' the at‘ﬁdavit of compliancej lhis was done. ‘
Nevertheless the DPCC threatened to take action against the Petitioncr'
for closure, imposition of penalty and furmshmg of bank guarantee on thc '
ground that it had commenced constru,ction without ohtaining- pr-ior |
consent to establish and without vp'r'iori.,envi-romnent :cl_earanCe.i’,! In 't‘n.e-f‘»_

' circumstances, the present writ petition was\ﬁled.

- 162. The total built up area here 18 47603 46 sq m. lhe EIA clearance
- was obtamed on 16" May 2007 The Petitioner commenced construction o
sometime in December 2006/January 2007 and completed it in August
2008. The letters received by the Petitioner on 20th August 2007 and 3(“”

August 2007 askmg it to apply for consent to estabhsh were, in fact to no
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| effect since e,phliCation ha'ld.been\ﬁledveerlier on 6‘h..Septe1hber 20.06 ahe?
i4th .. Decembef 2006 .Which Were net rejected -within. four month%
_thereafter Agam on 8 February 2007 a fresh aﬁphca‘uon was ﬁled
_Therefore these two show cause notlces were to no effect. 'l'he
B subsequent letters dated 18™ March 2008 and 30th April 2008 askmg the - .
Petitioner again to apply were also_.to no eff_ect. The _sald twoal;‘ett_els are
hereby set aside. It is 1hade clear '(_h,;dt this' Will? in any event, hot}\preclu_de |
‘the DPCC from ‘t.aking' ‘a'ctio'n ageinst the Petitioner if ui)on eﬁy'
inspectien underteken hereihafter, the Petitioner or ahy Qne in oehupatiorx
of the building in-questi»oh vis_ found} to‘vb_e. acting 'in’violatioﬁs ef .,th'e
provisions of either“'the Water Act or the-Air. Act. Such action 'Iwill. be
: _faken only after following the .‘du’e prbcess of law as en?isagedi by the

" Rules. The writ petition is disposed of with the -qbove'directions. ¥

W. P (C) No 4333 of 2008 (Gallerla Property Management Servmes N
Pvt. Ltd)

\ \

163. The Petitioner purchased a'pio;cpf land at Shalimar Bagh,'sl New
: Delhi edmeasuring 14145‘.040‘ sci.m’. in en o.pe'n‘ aheti011 he_.ld.-by' lhe PDA
Therplqt of land was to.b'e_ used -Vfor“ c'onst&ri.lctior;ll; of a shopping cent_.re.' |
The Petitiener Was,ghahted EIA ’c.learance on. 1 5t‘h Jaﬁuary 2007"’1 AH‘.‘
. necessary permissiohs t(-): 'con.'s.t‘ruct,’ ﬁehl | the mUnieipal | andv Olher |
authorities Were granted. On 5" April 2005', the Petitiqner/applied té. fhe B
DPCC for consent to establish. The application ‘w‘j'as not disposed foh (Ejvel‘
four months thereafter. According to the Petitibn.er,'cohseilt fo estabi":li-sh N
should be deemed to have been'grante.d in tehns of _SeCtieh 25 §7) Wépef' ,
Act on 4" August 2005. The DPCC sent notices dated 14" Match 2008
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and:9th May 2008;and threatened to tahe action against the PetrtiOner\Eo/rQ) |

“ | notobteiningl prior consent to esteblish and 'pr‘ior}‘en\‘/irvonment c_learanc_e'.f- '
The Petitioner replied to. kthe .D‘PCCV stating that EIA cl-ee‘rance had heen -
granted and consent to estahlis‘h Shoutd he deemed to have heen granted. |

During the course of hearmg before the CMC this was relterated By its
letters dated 20" and 30th August 2007 the DPCC asked the Petltlonel 10 |
| apply afresh for consent to e'stab‘hsh as its earher appllcatlon.had be_e.‘n_

forwarded'_to the Central Goyernment..- A fresh application was filed on

25M September" 2007. This too Wes not réjected for over fdzur months.’

According to-the.Petitioner for a second'time consent to ‘estabi;{lish should
be deemecl to heve been granted on 24'th}»January 2008. On i‘,one of thc |
Visits to the office of’ the.Resnondent, the Petitio_ner was vdireé‘ted»t’oﬁiﬁ;&
an affidavit of com-pliance, \livhic_hj 1t vdid. _Nevertheless the DPGC |
threatened to taheaction egainst th'e Petitioner for closure imnosition oi
penalty and furmshlng of bank guarantee on the ground that 1t had not |

obtalned consent to estabhsh prlor to commencement of constructlon In

the circumstances, the present writ petit’ion'was}ﬁled. :

164. This shopping cornplex has a.vtotall' huilt_ up area of 3489555 sq;ln.
The Petitioner obtained EIA'clearence on 15@ J.a‘nu‘ar'y: 2007. The letters .
- received by the Petr'tioner-frorn the DPCC on"lléith March 2008j'-l'and _(:)?h
~ .May 2008'asking him to er)loly for priOr-consent‘ is to. no effect slince thf
| Petitioner had applied as early as 5t .Apr‘il 2005 to DPCC vwhich tVas_ not
 rejected within four months thereafter. A fltesh vepp-lication was ﬁlcd on
25" September 2007 and that too was not rejnected for over foUr i‘_nontl'is

thereafter. Thus, for the second tlme consent should be deemed to have |
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-beengranted under the Water Act on 24™ J anuary 2008. ' \\Y :

165. The orders dated 14 March 2008 and 9™ May 2008 of the DPC(
are accordingly set' asi_de. It is made clear'that this will- not preclude the
DPCC from taklng action against the Petitioner upon any mspcctron

undertaken hereinafter and if the Petrtroner or any one in occupatlon of

 the building in question is found to be ‘acting in Violatj_ion‘ of_the

provisions of either the Water Act or the ‘Air Act. Such action will be
‘taken only after following the due process of law as envisaged byl the

Rules. The writ petition is disposed of with the above dil'ections.

‘W.P. (C) No.3905 of 2008 (Regency Park Property Management
Services Pvt. Ltd. ).

166. The Pet1t10r1er states that in an auctlon held on 15" December 20@3

the Petitioner purchased a commercral Plot No. 4 in the layout plan iof
A

Shopping Mall, Vasant Ktmj,' New Delhi 'admeasuring about 1 _$300 siq

m. The necessary permlssmns from mummpal' authorltres Electrrcrtv
|
}

Arrport Authorrty of Indla Fire Servrces ‘and Delh1 Urban Ar'
' 1

Apr11 2005 an apphcatron for
l

: Comm1ss1on ‘were obtained. On 27th

. | |
consent to estabhsh was ﬁled by the Petltloner with the DPCC. The

i

- DPCC was a party to the proceedmgs before the Supreme Court of Indu
in W P. (C) No 202 of 1995 tltled as T. N Godavarman Thtrumulpad A

Union of India. The Supreme Court, by an order dated 20th March 2000

took note of the ongoing constructro‘n and d1rected vthat as a specral;2 case,

IR e .
all permissions and clearances in the present case would be dealt with by.
the Central Governrnent. The DPCC was directed to forward aﬁl tha ‘

. ) . .o ! ~ . . o 1 ‘1
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| }}{ |

- papers to the ,Cen'tral Government. Thte DPCC did 50. A pnblic hearing
"T'was organiZed'to Which a__Member, DPCC was a party. One of thn
reqdirements, of th.e oubtic ‘hear_injg was.thev vgrant of a. NQ'.ObjéCti’.O:ﬁ‘ }.

: Certificate by the DPCC,'Whi'ch apparently.. was granted or was deem-ed'_to

. have been granted by.the DPCC before condnCtingi the public hcdfing. B
. : . o :| \l . .
The EIA Notification 1,994 as amended on.7th July2004 was f.eplaced by
]

- a Not1ﬁcatron dated 14™ September 2006. Certam clarlﬁcatory Clrcul(ns )

dated 13" October 2006 and 21 November 2006 were rssued by th“

\ :

Central Government perm1tt1ng the ex1st1ng prOJects to contrnue II/‘x
clearance ‘was granted by the MoEF -on 24" November 2006 1ne

‘ apphcatlon_ for consent.to estabhsh 'ﬁled by the Petltxoner‘wnh‘ DPCC l‘on

27" April 2005 remained pending. A reminder was sent by the ?etitioner'
on 16" July 2007 to know the fate of their appllcatlon By Ietters datcd |

| 20th and 300 August 2007 ‘the DPCC dlrected the Petltloner to ﬁle a f1e°h

i i
apphcatron for consent as the earlier apphcat10n had been fo_rwarded to

the Central Government. A fresh application for consent to establish was
filed by the Petitioner on 21% /25™ September 2007 but this too was net
: rejected within four months.-For a "second tlme the consent to e‘stabhsh\

was deemed to have been granted on 24 January 2008 It was for 1113‘; '

first tnne on 18M March 2008 that the DPCC asked for ccrtam lﬁ -

|
documents. These were suppl_led. The’CMC‘ 1n51sted on levymg a pe‘naity |
on the Petitioner apart from requiring the. furnishing of a bank guarantce

. " - ' :i Lo
167. The total built up a_rea is 59731.67 _sq.m.' The constructiozr B
‘ commenced in September‘2005 and was compl‘eted on 17th August 2()08* *

EIA clearance was granted on 24" November 2006 On 27% Aprrl 200‘ v- }
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'aplzolication. for cOnsent'Was ﬁled..‘ Fresb étpplications ‘were ﬁled 1}\
v215‘/25th Septetnber :2007 and ndv,rejectton order Was’_pa_ssedtor at least
'f.our months ‘the_reafter; Tbe P‘e‘titioner“' is right tn its cnntention that |
cbnsent'nnder:the,Water' Act must havevbeevn deélnbd tobe gre}nted on
24" January 2008. On 18th Marb_h '2008, D_PéC asked fo'r\ do_bbments and

these were supplied. A

168. The order dated 18" March 2008 of the DPCC  imposing

environmental damages and requiring the Petitioner to furnish a bank

~ guarantee are, for the reasons already explained, unsustainable in law.

The said order is hereby set aside. It isnlade clear that this. will not

preclude the DPCC frbm_ taking_ any action against the Petitioner upon

‘any inspection taken hereinafter, if the Petitioner or any: one..in

- occupation of the building in question is found ;ibting' in violation of the

provisions of either the Water Act or the Air Act. Such action, will -bé»

taken only after following' the due process of law as ‘envisaged by the

~ Rules. The. writ petition is d-ispoSed of with the above directions.

W.P. (C) No.8789 of 2008 (Laxmi Buildtech Pvt. Ltd.)

| 169. The Petitioner states that EIA ‘c'leafance-had been ‘granted"to\ the

,Petmoner by the MOEF under the EPA on an apphcatlon ﬁlcd by it on‘

. 28th March 2007 i.e. much before it commenced construct1on T he very
- basis on Which penalties are s‘o’u‘ght to be imposed,on the Petitioner undcr -

the Air and-Water Acts do not per se amount to acts of pol lutlon much

less industrial pollution or air pollutiOn or water pol.lution as

contemplated by the sald acts. ThlS fact is not demed by Respondent No
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1 in its pleadvihgs.. , . (? .

170. The case of the PetitiOner is thét, the CMC or the DPCC l%?as no

power to impose environmeritalgdamages and/or seek barfk gﬂai;anteé E
- under either the Water Act or the Air Act. It is su‘bnﬁittc,d b'y the
‘Petitioner that the ‘precautipnary prinqiple’ and/or the p(l“).llluter “slp‘a_ys
principle are being misconstrued and misused by Respondent No. 1.\ Fee

i
A

. - ) , : . 1.
and fines/penalties are two totally different concepts in law. While 4 fee

or a levy can be collected under an appropriate statute by: way 'i%)'f a

‘has been

statutory interdict and used for the purpose for which it

i

imposed, a fine or penalty cannot be collected and used for dif§cllal‘g§ing‘
governmental obligations or meeting expenses of the government. It is

“submitted that the actions of the Respondent in imposing and co'llcctiing '
penalties are ultra vires their powers under the Aif_ACt' and Water /{ci.

‘and beyond the powers Vésted ‘in the said Respondent under ‘the said
Acts. , “ E L o L 1
B

~171. This is a cOmmeréial _plbt over a total built up arca of 27,667.28%&-

" sq.m. EIA clearance has been granted on 31 t January 2008. The date of <

commentement of construction was sometime in March 2007 and it was
proposed to be completed in June 2009. It appears, that by a letter dated:

7" December 2007,'thé' Petitioner was asked to appl.);_for consé:n_t o
establish which it dispu_ted._ The impugned order dated 15™ October 2008 |

i
|

was passed imposing -environmental damages and requiring the .

l fu1nishirig of bank guarantee and also directing the Petitioner to obtain ‘s\

consent to establish. _' | | b
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172. For the reasons already drscussed the order nnposmg envnonmental Y’ﬂ
damages to the extent of ?40 lakhs and requmng the Petitioner to furmsh
, a bank .guarantee are 'unsust_aina’ble in law and herebsl set aside. T.he _
| dirvection‘ that lhe« Petitioner 4shou_ldv Enow apply afresh for l conse:nt'l,t_o
| esfablish is also not capable. of being complied Vl’ith.- ‘The said order Is
hereby set as-ide..- It is'.made cl'ear‘that thls will, in any event, nhl pl.ealud? .
. the DPCC from -taking any- action against the Petitiorrerv upou_ an
inspectioh beihg 'undertaken .her_e.after if the Petitioner or ahy one n
occupation of the building in question 1s }fOu'nd to be actlng in vlol_ation of
the provisions of elther_the Water Act or the Air Act. Such aotion will be
“taken only after fo_llowing ‘the due process of 'law as envisaged by the

Rules. The writ petition is disposed of with the abovedirections."s

W.P. (C) No.8901 of 2008 (Brlghtways Housmg and Development ;
Ltd.) |

173. A commerc1al plot No 7, Non- Hrerarehrcal Commermal Centre |
Jasola New Delh1 measurmg 5198 sq m. ‘was purchased *by the
Petitioner| in an open auction of the DDA on 7" July 2004' for a total
- :consideralion of ¥ 33,07,'50,006/-. A perpetual Lease Deed was e)leculed
iin :faVOur of the .P:etition_er on 291 Septeml)er 2005 and the‘ %'.Iact.ual,
physical possession.- of the. said plotiwasal'so handed over oh_ the _sa_me ‘
date. " Building plans for 'raisirrg construction on the said plotf were

sanctroned by the DDA on 7" February 2006 The Petmoner states thal

although ho EIA clearance was requlred for raising constructron on the
‘said plot 4either prior or subsequent to the ralsmg of eonstructlon, but to .

~avoid prec1p1tate action, the Petrtloner ﬁled an apphcatron dated
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September 2007 w1th Respondent No3 for EIA oleaxance and . alS@ 3/7/

submltted the requisite documents

174. The Petitioner filed an applieation dated 25" October 2007 with the |
DPCC for consent to establish. A notice dated 18" March 2008'was

received by the Petiti_oner‘ from the DPCC alleging that the Petitioneii:r had |
} oomrne’nced construction Without obtaining priOr,consent “to establisih. A
. repiy d_ated 77t Mareh 2008 was sent by_the Petitioirer infonning’ tlilat itt
| application seeking _eonsent to est_ablish was already pendin;g..witlill the

. DPCC. The DPCC sent a notice dated'30th April 2()08 reduiriné,the
Petitioner to submit an EIA clearance, approved archttectuial drawmp
- and completion certiﬁcate Thereafter the DPCC sent a letter dated thel

July 2008 informing the Petitioner that -1tsl oase was being plaoed -befOre ‘
- the CMC. The Petitioner submits that after exchange of coires:‘pondei‘nce .

and certain meetmgs held the CMC in 1ts meetmg held on 28th Augu“t

2008 wtthout apprecratlng the case of the Petitioner and w1thout any
l

»authority nnposed a penalty of T 1 crore and further called upon the

4

. Petitioner to fumisha bank 'guarantee of X 2 crores. o “ o

175. The MoEF intimated the Petitioner' of the oreation of a Stat-és

Committee for obtaimng envrronmental cleaiance As a 1esult th>

! Petitioner applled afresh to the State Committee of the MoEF for an hlA-

nd

| Clearance by way of application dated 2 Septembei 2008. No decrsion_

| was however taken on the said application.. On a representatio_n made by ,
. the Petitioner to .the,DPCC on 16" Septerriber 2008, the CMC iof thei .

- DPCC i in a meeting held on 24th November 2008 reduced the penalty to
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72 lakhs and rednired the Petlitioner\ to furnish a bank kguarantee rn the ‘ﬁ '
sum of I L.S crores consrdermg an alnou_nt of X 28 lakha hadbee‘nﬁ earli.e.r 3
~ paid by the Petitioner to the DDA , | |

1’76 ThlS Court . ﬁnds that the irnpugned' order in]posing the Ipenalty has
not been issued by DPCC but by the CMC which is a Commlttee

constrtuted by the Chalrman DPCC by an office order dated rk78‘h
|

Decembe1 2006. First, no power vests with the Chanman DPCC undu o

t

the Water Act or the A1r Act to further delegate his powers to the C M( ) _ :

Therefore CMC had no authorlty to conduct any proceedmgs tor

t

R lmposmg penalty on the Petitioner. In any event even the constrtutron of
the CMC was solely for the purpose of grantmg/lcfusmg/revokmg .01‘ |

~_consent to estabhs_h. It had no power delegated,to it to 1mp‘0sev ar:._,/

P '
I B t

penalty or.seek' bank guarantee or order closure of the pr-erh;ses or
1~e¢olnmend pro,secutiOn..For the aforfeaaid reasons; the i-rhpugndd orblé;}~

date d 2‘ 4th November 2008 of the CMC virnposing environmental damagel'is
to' the tunb of T 72 lakhs and reqniring the Petitioner to furnish .‘a bank
.guaranvtee in the sum of.'?. 1..5‘clrore is Unénstainable in law and i‘s l’lCle\}
: éset-aside.

\

177. The construction commenced in June 2005 and was completed in l'

l

June 2007, It is only thereafter that an 1mpugned notrce dated 18" Mar ch

N i’

2008 was issued by the DPCC asklng the Petrt1oner to apply afrcsh for ;

consent ta establish. For the reasons already mentioned, such a dlrect.rr)r'l | '
;Was not capable of being complied with It would n‘evertheless be open

to the DPCC to now proceed in accordance with Section 25(5) of the
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- Water Act and_-relevant- provis_iOns'of_ the Air Act but only after following \(% ?
the due process of law. If; after makin_g its enquiry/investigations into the
matter, the DPCC finds that the use of the premises is causing:‘.L either

water or-air pollution, then it can proceed thereafter in accordance with
: . . 1 ‘:
law. It may be obselved that EIA clearance was 1equ1red for the p1 OJcct

of the Petrtloner since the total built up area is 21096.513 sq m. It 1s not

l

clear whether the MoEF has taken a declsron on the .Petltlone'
‘ R | , ‘l'
‘application dated M September 2005. B L

©178. The writ petition is disposed of with the above directions. - -

'W.P. (C) No.1391 0f 2010 (RC Sood and Co. PvtLed)
' 179 The Petltloner is stated to be the owner of Plot No. 10 Shwau
Palace District Center Shlvajl Palace, Raja Garden, New Delh1 The sue

: of the plot is 5,832 sq.m. The plot was purchased from the MCD thr oug,h

a tender process on 30 July 2004. The. Petrtrone1 was granted thc_
requ1s1te permrssron to construct a shoppmg-cum—re51dent1al complex h\/
. o o the DDA The Petltloner on 7" Septernber 2006 apphed to the Mobl for

- 'EIA clearance. The Petrtloner resumed the constructlon of the shoppmg

l .
1

complex in accordance with the notiﬁcationsfand crrculars, v g

‘~.

1 180. The| Petitioner states that it proceeded on the basis that 1t was nm ‘

: Cod
' required ko obtain consent to estabhsh or consent to operate under thc

| Wate1 Act and Air Act respectlvely However smce the Petmonel am

l

not want any nnpedlment in its prOJect it made an apphcatron dated 11"‘ |

4

September 2006 to the DPCC seekmg consent to estabhsh along with
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requisite documents. The Petitioner alleges that the DPCC erroneouslyl

forwarded the said applic'ation of the'Petitioner to'thev MoEF for issuance

of a ‘No Objecuon Certlﬁcate under the 2006 Notlﬁcatlon The" '

_ Petmoner claims to have been surprised to receive a notlce dated 15"'
January »2007 from ~the DPCC to show cause why‘ prosecution o

- proceedings should not be initiated against it and why the establishment

should not be closed down as the Petitioner had ‘started "':const'ructionv .
without obtaining 'prior consent to establish under 'the WaterfA'ct and

puor consent to operatc under the Air Act The Petltroner replred to the

show cause notice on 28 February 2007 statlng that 1t was- the DPCC |

' 1tself which had fo_rwarded}th_e application of the Petitioner t('_’l,the MoEF .

Nevertheless, as a measure of caution, the Petitioner re-submitted ‘the
application along with all requisite documents to the Respondent on 27"

February 2007.

A
|

181. The Petitioner statés that after an inordinate delay, DPCC replied to

the Petitloner on 5" Decernher 2007 by directing the Petitlone’;r'to first

- pursue its application for obtaining EIA clearance from the M‘oE—F an'd

\ thereafter forward a copy of the said EIA clearance to the DPCC for =

considerlmon of its application. The Petitioner was granted the l*IA

clearancc by the MoEF on 26" March 2008 whrch the Petmoner

* forwarded to the DPCC on 27th March 2008. Thereafte‘r the DECC by

letter dated 28" April 2008 di_rected the Petitioner to submit'_an affidavit

' giving 1tem—wise compliance of all the conditions' laid down in- the FIA"

clearancc It is submitted that although the DpPCC- had no role in thc

matter of EIA clearance the Petrtroner w1th a view to avoxdmg
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controversy, submitted the Sald afﬁdavrt under cover of its letter dated\WQo

10™ June 2008. -

182..' The Petitioner was‘I called for a heariné betore the iCMC of the
.DPCC on 17h September 2008. During the course of the hearing, it
appeared that the Petitioner had been called for the purposes of decrdmg> ,
on the. imposition of penalty and requiring the furmshlné‘ of a bank
| guarantee for the purported yiolation- of the Wateri Act aﬁdiAii- A.c.t.on
part of the Petitioner Ultimately, the CMC nnposed a penalty of 4 5‘)'.}

lakhs and directed the Petitloner to furnish a bank guaiantec for ? l 18

Crores for a period of three years.

183. On 28“" November 26082 ‘the'lsetitionei' vreceived a .le_tteri" from the
DPCC alleging that the Petitioner.had c01nrnenced const_ruction:‘_ aétivv-itiesi N
without obtaining prior consent under the aforesaid: Acts and iﬁtherefore
had Violated the provisions of the .aforesiaid Acts. It was furthei al.le‘ged
'that certain deﬁcrencres were noted in the prOJect/bu1ld1ng of the ,‘
' Pe‘titioneiJ On 3" December 2008 in another meetmg called by [he’
- éDP.CC, the Petitioner tried to explain to the DPCC that it hadv not
%committed any Violatlon of -any of the laws, rules, iegulations Qn this |
! the DPC‘(, made a margmal reduction of the penalty from T 59 lakhs to
| ? 50 lakhs. and of the bank 'guaran_tee from ¥ 1.18 crores_ito X 1 crore. In

response to the letter dated 28" November 2008 of the Respondeiit, the

;Petitioner filed an 'afiidavit on 3Ot}h January 2009 claiming that the
| deﬁ01en01es pomted out by the DPCC in its letter dated 28th Novemhci

2008 had been duly rectified. -
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" 184. The Petitioner states that after the COmpletion v'of construction. 1t let \chf
out the buil’ding to M/s Shoppel's Stop Ltd. and execu_ted a 'suh-lea'se

~ date'd 1o May 2007 f()vr‘\.running a shopping mall in the said‘ buélding’.- |
Shonper’s Stdp took'poesession of the 'building; in June 2007.“' The I?PCC

inits meeting held on 23™ Dec'emher 2008 ,directed Shoppers -,‘Stop htd to

apply for consent to operate.

185. The Petitioner states that it received an'otherr letter fromk‘uthe DPC( )

t

on 3" March 2009 referring to the 1nspect10n conducted by “Specml
: Inspectlon Team of the DPCC on 16th January 2009 whereln cextam

deficiencies were noted by SIT in the premises of the Petitioner. On 2’3"

{ -

May 2009, the Petitioner clarified to the Respondent that it liad 'already

rectified the deficiencies pointed out by the SIT. The Petitioner states that

it was given a hearing on 2 1‘St January 2010. ACccrding to the P.etitiod,er,
the DPCC at this meetmg took a decxslon to launch prosecutlon agamst

the Petitioner. The Petitioner recelved a letter dated 11th Febluary 20!()‘
from the D!PCC statmg that its ear‘het' apphcatlon of 1 1“‘ S-eptemher 20(5!()
had becor .C infructuous. With 'the‘v'vPetitidner’s rehresentation daltedlz()':‘l"""‘ -
-» Febfuary 010 to the DPCC eliCiting no response, »the prese‘nt 'wr.%t

th

7 September 2008, 3" December 2008 and 21% January 2010. |

l . ~ -

Tetltlon was filed challengmg the minutes of the CMC’s meetmgs datcd'

186.’ The decision dated 17th September 2008 of the CMC of the DP( F

unposmg dnv1ronmental damages to the tune of %59 lakhs and 1cquum< |
the Petitioner to furnish bank guarantee'in the sum of ¥ 1.18 ‘crores is. for \

reasons already discussed unsustainable in law and is hereby set aside.
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lhe subsequent decisions dated 3" December 2008 and 21Sl J anuary 2010\\\'%
are also without the authorrty of law and are hereby set aside. It i is made
clear that this w-ill, n any event, not pre'cl’_ude the DPCCA frorn takrng any
action against the Petitioner _u_'pon. an 'inspectloll be.ling undertaken -

her‘eafter if the Petitioner or any one in oecupationof the 'bui_lding in
' ' B ! b
question is found to be .act.ing' in violation of the provisions of either the
Water Act ‘or the Air Act. Such act_ion Will be taken only after ft)lliowing
the due process of law as envisaged_l by: the} Rules. The writ petitiOnf 18
disposed of with the above directlons. ._ T\
R , :
W.P. .(.C) Nb. 9128 ol' 2009 _(Ridge .Viev'v Construction Pvt. 'lLtd'.)y ,

! ‘ : _ . L :
187. A commercial plotv measuring 2500 sq.m. being Plot No."‘E D{Z,
Dlstrict Centr‘e.',( Saket, Nevv Delhi was'purchased by the Petitioner E']in an |

~ open auction oondu_cted by 'DDA on 29th"Sept'ember 2003 for altotal
’ I
cons1derat1on of T 43 4l ,00, 000/~ and the possessmn of the said plot was
_ \ |
handed over to the Petrtloner soon thereafter A perpetual lease deed v

dated 1 Jluly 2004 Was subsequently executed by the DDA i n favour of

the Pet1t1dner The DDA handed over to the Petltloner the ar ehrtectur al

" ,

: ’eondmoni and-controls which enabled the Petltloner to raise construc{\tlon

' las per tlle control . drawings. Construction was thus raised by !the
| L O o |
[Petitioner|on the plot till the plinth level much before 7 July 2004.

i - - . o
188 The Petmoner ﬁled an appl1cat10n with the MoEF seeklng E A |

i .
\'clearance lon 2nd September 2008 The Petltloner also ﬁled an apphcatlon

dated 2" September 2008 w1th DPCC for consent to estabhsh 'lhc ‘l

Petltloner states that it was surprlsed to receive a notlce dated 9" August-
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~ and the DJB to disconnect the water supply.

2008 issued by the DPCC to M/s Taneja Developers and Inﬁ astructui’eq%

| lelted ( TDIL’ ) whelern it was alleged that the constructron ofa retail-

: oum-ofﬁce complex was bemg carried out by T DIL. The -_Pet1t1oner states

that on various oecaSions- it clarified to the DPCC" that .the  said

commercial complex was being deve_loped by the Petitioner. However

the show cause notices continued to be issued to TDIL. Su:bsequ'ently, the

CMC by an order dated 15" Oct.Ober 2008 issued directione for closure of -

‘the Petitioner’s retail-cum-office complex immediately and_'furtherasked '

~ the electricity distribution corhpaniesto disconnect the 'ele'ctr'icity supply

-

A
’.

189. Aggrreved by the 1mpugned order dated 15" October 2008 the

' Pet1t1oner filed WP(C) No 7850 of 2008 ThlS Court stayed the

operation of the 1mpugned order. Another show cause notrce dated 10lh

| November 2008 was issued by theiDPCC. This Court at the 'next h‘earing

~ held that on account of issuance of the fresh show cause notice nothing

survived in the said writ petition.
l90 The Petmoner replxed to the fresh show cause notlce on: “15‘

November 2008. Thereafter the DPCC 1ssued a letter dated 8m May 2009

l

directrng the Pet1tlon_er to close its commercral_ burldmg unmedlately;an_d
further Tﬁlrecting the'ND'P"L/BSES, to dis_eonnect the eleotricity supply ‘and
the qu to disconnect the water connection to the said bui‘lding.‘l The said

. S ‘ _ : ' : | ‘
directiohs were purportedly as a result of a decision taken by the CMClon

23" Aoril- 2009 and an inspection carried out at the site on 8" April 2009 "
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l9l_}_.T‘he Petitio_ner .s'ubm_i:tted." thét; no EIA _§1é‘arance' was required‘since\f ..
- -the huilt up area of the prernises.tl9,227.15 sqm) was less than '2'0,060 :
© squm. The Pet1t10ner had 1nstalled a Sewage Treatment Plant (STP) of 56
KLD capacrty which was fully operat1onal pr1or to 8" Aprll 2009 and fo1'
whrch an adequacy report/certrﬁcate had also been granted by a

recogmsed 1nst1tute nommated by the. DPCC 1tself Regardmg no

- B
_ permrssron havmg been obtained from the DIB for extraction -of ground

water from bore well, it. is submitted that the Petitioner has already -
“obtained permission from the concerned authorities. The Petitioner stiates

that it is not utilizing the water from the bore well and it .’hasl, deplo;y'e,d |

~ tankers for fulﬁlling its requirements of water in the 'complex lhc

l

Petmoner alleges that when its representatrve went to the DPCCI to

submit an application for consent to operate, the applic':ation was refused.
192. In the aboV”e circumstances the present writ petition Was filed:
‘ : l

challengmg the closure order dated 23rd Apr1l 2009 commumcated to tl'

Petitioner on 8% May 2009. ' | : | o "- . '_ g

-193. For the detailed reasons already -disc’:‘uss_ed; the question ".of the

| . .. . R ) -_._‘ ) - . R ) "l. .r\l

DPCC taking action for the Petitioner not having obtained EIA clearance -

. . . | | ,. N . ., . - . ’ ’ . . 7-! ll' :
does not arise. In any event, the Petitioner with the built up arear-bemg‘

less than 20 000. sq m., there was perhaps no requrrement to obtarn suchr

l
: |
EIA clearance. If thrs was one of the reasons for the closure order then l‘

such closure order is unsustainable in law. As regards ,the "other

deﬁciencies pointed out, and the Petitioner_’s-claim to have cured thcm, )

they involve drsputed questrons whrch this Court cannot possrble go into.
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~ W.P.(C) No. 465 of 2009 (Prosperous Estates Pvt. L)

| furnish bank guarantee'and to apply for consent to establish.

dated 23™ December 2008 cannot be sustained in law and is hereby set

Nevertheless 1t appears to th1s Court that the procedural requ1rement t?\%
be followed by the DPCC prror to passmg such closure order was not: .

complied with by the DPCC in the instant'case. o

194. For the aforernentioned reasons, this Court sets aside the o‘;losdre '

order dated 23" April 2009 eommunicated’ to the Petitioner'i on 8”?[ May B
2009. However, this will not preclude the DPCC from taking any action

against the Petitioner upon any inspection taken hereinafter, 1f the

Petitioner or any one in occupation of the building in question is.found

actmg in vrolat1on of the proV1srons of either the Water Act or the Air

Act. Such actlon Wlll of course be taken only after due process of law as

env1saged by the Rules. The wr1t petrtron is dlsposed of w1th the aboxe '

l

directions.

I

195. The total built up area of the building constructed on a commercial

plot in the present petition is 14,850.227 sq.m. Completion certificate

© was granted on 12th‘Qctober 2006. No show cause notice was issued. On

- 5" December 2008, 'the DPCC'issued a letter to the Petitioner gi\ling it ‘an
- a |

opportumty of being heard on 23 December 2008 On 23 Decémb‘.er

2008, an order was passed dlrectmg the Petltroner to pay damages;

196. For thereasons already explained hereinbefore, the ilhpugne'd _orde‘lr_- E
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aside- It would nevertheless be open to the DPCC to now proceed n \g\/

accordance w1th Sectlon 25(5) of the Water Act and other relevant '

prov151ons of the Air Act The DPCC will follow the due process of lav»

‘If after making an enqulry/mvestlgatlon mto the matter it ﬁnds that the

use of the premises is causing either water or air pollut1on, it can proceed
to take action in the manner explained hereinbefore. It will however not - -

be open to the DPCC to levy any environmental damages or reqniring. the

'Petltroner to furmsh any. bank guarantee for non- comphance w1th the

prov1310ns of e1ther of the Acts. The wr1t pet1t10n is d1sposed of w1th the

above directions. :

vv.P. (C) No. 508 of‘2009 (Best Realtors India Pvt. Ltd.)

197 The total bullt up area of the bulldlng constructed on a commelctal _'
plot in the‘ present petition is 9171 63 sqm The constructton of the
bulldmgcormnenced sometlme in January 2007 and Was 'Completed in

January 2009. No show cause notice was'issued On.27" October 2008,

' .the DPCC 1ssued a letter to the Petmoner gwmg it an opportumty of

belng heard on 6 November 2008 On 6”n November 2008 an order was _'

passed d1rect1ng the Petmoner to pay damages furmsh a bank gual antee ,

“and to apply for consent to estabhsh Th1s order was commumcated to the

Petitioner on 9““ J anuary 2009 and the Petitioner was asked to ta;(e'

" necessary action to comply with the said order.

198. For the reasons already explamed herembefore the 1mpugned ordcr o

dated 6" November 2008 cannot be sustamed in law and is hereby set
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- aside. It would nevertheless be open to the DPCC to now proceed m\}g
'accordance with Sectlon 25(5) of the Water Act and other relevant
| provisions of the Air Act The DPCC wrll follow the due process of law
' If after maklng an enqulry/myestrgauon into the- matter it finds that the
use of the premise_s is‘ causing_either water or air pollution, it can proceed
. to take.action ‘indrthe manner explained hereinbefore. It will hotzveVer’ not =
be open to the DPC'C."to. levy any environmental ldamages or reqhiring the |
| '-Petrtioner- to furnish any bank guarantee for no.n-cornplian'ce wrth the
proviSions of either Acts.The.Writ,pet_ition is drsposed of With the abov_e

directions.

W.P. (C) No. 509 of 2009 (Nirvan Hire Purchase Ltd.)
. 199‘. The total built up area of the bu}ilding constructed on a comrnerciét‘l
vplot in the present pet1tron is 8060.80 5q. m. Constructron of the burldmg,
commenced sometime in January 2007 and was completed in January
2009. No show cause nofice was 1ssued On 27th October 2008 the
DPCC_ 1ssned a letter to the_ Petitioner giving it an opportunity of :berng
heard on 6" NOvember 2008. On 6fl"Nove1nber 2008, an order was
passed directing. the Petitioner to”pay. damages, furnish barﬂc "guarantec
“and to apply for ‘consent to establi_sh.f This order was communicated tt';o‘,th‘e' ,. |
Petitioner_ on 9™ J anuary 2009 and the' Petitioner was asked to "rtfak,e

necessary action to comply with the said order..

200. For the reasons already explained hereinbefore, the impugned order
dated 6" November '2008_ cannot be sustained 1n law and is hereby SL1

W.P. (C) No. 543/2008 batch - o | Page 114 of 127




aside. It would never.t"helessl-,b"e‘ open_.to ,the.D_.PCC'to no_w_ proceed'in\?\q
accordance .w.ith _Section 2_5(5). of the }WaterllAct' and ;'votherpre‘levan‘t' |
o provisions of the ArrAct TheDP.CC Wlll ,follow the -due process of law.‘/

If after making ‘an-enqu:iry/investigation 'into the matter it .'-ﬁnds that .the

_ use of t_be premises is cansing"eithe'r_:water or .air pollution, n .canpr.ocee:d |

" to take action m the‘lmanner explained hereinbefore. Itwrll boWel?er. not '}
V..b"e open to the DPCC to levy any. environmental :damvage‘s 'or irequirl‘lng the

1 T
H A
t

- Petitioner to .furnish any bank guarantee ’for‘ non-compliance with the
provisions of either Acts. The writ petition is disposed of with the above

directions. _. o S i ’

W.P. (C) No. 510 of 2009 (Mai‘trl Mutual Benéﬁts Ltd.) |
201. The total built up area of the bu1ld1ng constructed on a commercral.

plot in the present petition is 8060 30 sq m. Constructlon of the burldrnq

, commenced sometime 1n January 2007 and ‘was completed 1nNovember’ ,"
2008 - No- show cause notlce ‘was 1ssued On 27th October 2008 the
DPCC 1ssued a letter to the Petltloner g1V1ng 1t an opportumty of belng :

. heard on 6th November 2008 On 6 November 2008, an order was

passed dlrectmg the Petrtroner to pay damages furmsh bank guarantce
“and to apply for consent to establlsh. ThlS order was commumcated to; the

Petitioner on 9% January 2009 and the Petitioner was asked to take

" pecessary action to comply with the said order. S N

s 202. For the reasons al-read.y' explained hereinbefore, the impugned order

dated ’6lh'Nove_mber 2008 cannot be sustained in law and is hereby"set '
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as1de It Would nevertheless be open to the DPCC ta now proceed 111\‘27
accordance ‘with Section 25(5) of the Water Act and other relevant _
| provisions_ of the._Air Act. The DPCC will follow the due process of l.a'»lw.. '
| If after nraking an enquiry/investigation-into the matter 1t ﬂnds; tha_t the

use of the premises is causing either water or air pollution, lt can i_proceed

to take action in -the rnanner 'ex'plained herein‘before'.“' It will .howeyer not
| .be open t0 the DPCC t‘o-levy any environmental damages or requiring the |
'Petitioner to flrrnish any bank guarantee for non‘-cornpliance V\lith the
o 'provislons' of either Acts. The writ petition is disposed of with the_ abovelv

directions. - , » - |

- 'W:P. (C) No. 511 of 2009 (A.S. Buildwell Pvt. Ltd.) | o - )
- 203. The total built up area ofv the buildlng constructed'on a:co_mml'erc'.ial i;v
, plot 1n the present petition is 989.5’48 vs'q. m. Construction of the‘building, l |
commenced so‘meti:nre in January: 2006 and was completed ‘in‘Oclober
, 2007. No show cause notice was icsued 'On 27th. October‘ZOOS’li -the i
DPCC 1ssued a letter to the Pet1t1oner g1v1ng it an opportunrty of bemg ‘
heard on 6 November 2008 On 6th November 2008 an order was ‘
passed drrectrng the Petrtroner to payA damages, furnish a bank guarantee . .
}} and to apply-for consent to eStablish. This order was communicated to the
Petltioner on 9.th January 2009 ‘an-d the PetitiOner was asked‘to talxc

, neceésary action to cornply with the said order.

204. For the reasons alre'ady explained hereinbefore, the impugned ordzer'
‘dated 6™ November 2008'»Cannot be sustained in ‘law‘and is hereby Set _
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1
s

asid‘é‘. it would ne\ﬁ}e'rtheless bé- dpen té. .tﬁé:. DPCC fo now pr;o‘ceed: m\
éccdfdénce- Wlth _She_Ct,iOn::v 25(5)0f the Water : Aét and othe‘;}r.relev.ém ' 
proyli‘svions of the A1rAct¢TheDPCC will foliow the due process-_‘of;l'eiw. '
If after .making an ';éﬂquirgl/investigatiop into‘. the 1hatter it‘ﬁn:'_ds that the

use of the premises is causing either water or air pollution, it can proceed

to take action in the manner explained hereinbefore. It will h(’)"}w,e'verﬁ not ..

- be open to the DPCC to.levy any environmental damages or requiring/the
‘Petitioner to furnish any bank guarantee for non—c/:ompliance'i with ‘the °
, : o : N

provisions of either Acts. The writ petition is disposed of with the above

-directions. : . ‘ ' R

B ‘v ’ \ .- ’ . . . ) “ \‘ )
W.P. (C) No. 525 of 2009 (ESS CEE CEE and Associates (India) Pyt.
Ltd.) L S

) i
S
i

205. _The total built up area o'f the buildihg cons:trubctred_on a coﬁ;merci?l
| plot in the present pefitio_n' is 15883.097 sq. 'm. Construction of the

building commenced on 10" January 2005 and was completed on 23%4 .

February 2007. A show cause notice was issued on 5" Deée_mbéf 2007 |

| ahd an order WaSv'paSsed on 12" August ’2,008 requiring the Petitibnel‘ 0

. pay environmental damages of T 20’1akhs and furnish a bank gugrantee{

of 3T 1 crore.
{

o 206. For-the reasons already eXplained heréihbefbfe, the impugned;’il ordérl
dated 12" August 2008 cannot be sustained in- law and is hereby set'
- aside. It would ne.\}‘erth'eléss be open to the DPCC to now proce‘:;edfin,

accordance with Section 25(5) of the Water Act and other relévarit

" W.P. (C) No. 543/2008 batch - - -Page1i7of12z -




provisions ._of the Air Act. The DPCC will follow 'tile.vdvue process of g/
If after making an enquid/investigation into the matter it ﬁnds. that tl}é :
use of the premises is causing either water or air ﬁéllution, it cén 'pr(_)c'eecvl |
to take action in the manner ekplained hereinbef(.)‘re. It \;vi-ll héWever not
be open to the DPCC to lévy any enviromﬁenfal damages-or requiring the
Petitioner to fumish any bank guaréntee' for nbn-complhnce with the
provisions of eithé_r Acts. The writ 'petiti;)n 1s disp.Q.se;d of.lwith' tthe above

directions.

W.P. (_C) No. 794 of 2009 (Nipun Builders and Develo‘pejlij's Pvt. Ltd.).
207. The total built up area of the buiiding_ conétrué\ted .On..a cénmmercia‘}
plot in the pl'gscntpetifion i§ 2802_ ‘sq._ m. C(_)lns}tructic')n' of the bﬁildﬁng
coxﬁmgncéd oh 10® September 2004 and was completed oﬁ 2’4"’;Ma1;ch
2005. A shoyv caﬁse notice was.is$ued on 28thAAp;'il 2008 émd an order . - |
was péfss’ed on 6 Nof_zember ,7;008 requi‘ring fh‘e Petitic;nér to pav |
| environﬁnental damages of ¥ 2 1akhs and fufnish a bank gﬁal';ntee of % 4

_l_akhé. :

208. For the reasons already explained hereinbefore, the impugned order
dated 6 November 2008 cannot be sustained in law and is here’byfset-
~ aside. It would neyerthéless' be open to the DPCC to now p"roc_ee'd in

accordance with Section 25(5) of the Water Act and other' relevant

provisiops of the Air Act. The DPCC will follow the due process of law.
If after making an enqﬁiry/investigation into the matter it finds that thé

use of the premlses is causing either water or air pollution, it can proceed
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to take action in the manner explained hereinbefore. ‘It will however not"

~ be open to the DPCC to levy any environmental damages or fequiri‘ng the

accordance

Petitioner to furnish any bank guarantee for non-compliance with the

provisions of either of the Acts, The writ petition is disposed of w1th the -

above directions. a - , ' - |

{

1
N .

b
i
i

209. The total built up area of the building constructed on a commercial

W.P. (C) No. 7575 of 2009 (Jindal Biochem Pvt. Ltd) . |

i

plot in the present petition is 3290 sq. m. Construction of the-buil",ding'.

commenced on 2™ February 2005 and was completed on 31% May 2006.
A show cause notice was issued on 27" June 2008 and an order .}}was

passed on 6" November 2008 requiring the Petitioner to pay

environmental damages of ¥ 2 lakhs and furnish a bank guéran"t:ee' of é‘ 4

v

lakhs.

T

210. For th{e reasons already expléined hereihbefore, the impugﬂed order -

dated 6" November 2008 cannot be sustained in law and is hereby set

l. . ! . i

| ~aside. It would ngvert_heles_é be open to the DPCC to now prébeed) m |

|

. . ) f : ’ ./ : . \‘
with Section 25(5) of the Water Act and other relevant

i .

1

-}#rovisions f the Air Act. The DPCC will follow ,fhe due procéss-lidf laV\"l/.

|

If after making anvenquiry/inve_s'tigation' into the matter it finds that the
Use of the premises is causing either water or air pollution, it can proceed-

to take action in the manner explaiﬁed hereinbefore. It will however n_o_t!

ﬁye open to the DPCC to levy any environmental damages or recju_'.iri’ng the
Petitioner to furnish artlyv bank guarantee for non-compliance with the-
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provisions of either of the Acts. The writ petition is disposed of with the

above directions.

W.P. (C) No. 8208 of 2009 (Best City Developers (India) Pvt. Ltd.)
211. The total built up area of the buildiﬁg constructed on a commercial
plot in the preSent petition is 1066 sq. m. No show cause notice ‘was

issued. On 7" January 2009,' the DPCC issued a letter to the Petitioner

| giving it an o_pporﬁinity of being -heérd on 6" Nolvemb’er".‘ 2008. On 21%
'Janualy 2009 an order was péssed requiring the. Petil".‘tioner' to pay

environmental damages of X1 lakh and furnish a bank gu;qt,rant.ee of ?‘ 1

lakh. This order was communicated to the Petitioner on 27‘? March 2000
and the Petitioner was asked to take necessary actit)11 to cofnply with the

said order.

212. For the reasons already explained hereinbefore, the ‘impugned-,Orde.r _
dated 2;15t January 2008 cannot be sustained in law and i3 hereby set

aside. IL: would nevertheless be Open to the DPCC to now-:proce'ed in -

,accoxdqnce with Sectlon 25(5) of the Water Act and othel relevam

' prov1su#>ns of the Air Act The DPCC w1ll follow the due plocess of law.

If after, makmg an enqulry/mvestlgatlon into the matter it ﬁnds that the

use of the premises is causing either water or air pollutlon, it can proceed

to take jaction in the mannér explainéd-hereinbefore. It will hovwevzer' not -

be open to the DPCC to levy any environmental damages or requiring the -

Petitiorer to furnish any bank guarantee for non-compliance with the
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provisions of either of the Acts. The writ petition is :d.isposeczi of wki the -
above directions.
W.P. ©) No.8751 of 2009 (Vardhman Properties Ltd.)

213. The total built up area of thé building constructed “-gon a ClL-lomme'r'cial

L

~plot in the present petition is 5461 sq. m. Constructiorj of the building

commenced on 10® Séptember 2007 and was completea in April 2009.

An order was received by the Petitioner on 3" January 2009 dirl?cting th¢

- Petitioner to obtain consent to establish. Another show cause notice was

“issued on 9" March 2009 to apply for consent to esta‘bli“sh: On 3:{0'lh Apﬁl

2009, an order was passed directing closure‘ of the Pctitionér’s buiiding,
_ . R . | ' ‘l(

214. Fc;r the reasons allready‘ explained hvere‘inbefore,‘the imlllaugne(ii‘ ordeis
déted 3" January 2009 .a-nd 30}th April 2009 cannot be .'sus'tainedll'i in law
aﬁd ‘arée .herleby _siet asi“de.‘It would nev'erthe_les‘s be open to the DI%CC o |
now prroceéd in accordance with Section 25(5) of tﬁé Water Act and other
relevant provisions of the Air Act. ThelD'PCC will follow the‘i{dué plocess
of law. Iflafter mél(ing. an venquiry/invve‘stig.ation irité' the mai-_ttér it .Iil'ﬁnc'is

i

that the use of the premises is causing either water or air polhition, it can

proce¢d to take action in the manner. explained hereih—befdlre. It ywili

however not be open to the DPCC to levy any environmental cialnagés or

requiring the Petitioner to furnish any bank guarantee for non-compliance

with t:lhe- provisions of either of the Acts. The writ petition is disposed of

with the above directions.
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' 1nto the rnatter it finds that the use of the premrses is causing Ae‘:ither Water

- hereinbe

W.P. (C) No. 10860‘.of 2009 (Mani_sh,_Buildwell Pvt. Ltd.). \V\\

215. The total built up area of the building constructed on a ‘commercial

- plot in the plesent petltlon is 8478.27'sq. m. A show cause. nouce was,

1ece1ved by the Petitioner on 13th February 2008 allegmg that he had
completed construction w1thout obtarmng the consent to estabhsh An
order dated 18th March 2008 was passed directing the Petrtroner to obtam

consent to establrsh On 24th July. 2009 an order was passed drrectmg the

closure of the Petitioner’s building. -

216. F or the reasons already explained here’inbefore,the impugned orders
dated 13" February 2008, 18" March 2()(.)8'and 24" July 2009 cahnot be
sustained in law and are hereby set aside_.‘Itwouldneverthéless bc open
to the DPCC .to now proceed in accordance with Section 25(5) bf the
Water Act and other relevant prov151ons of the Air Act lhe DPCC will :
follow the due process of law If after makmg an enqurny/rrrvestlgatlon '

or air prtlutlon it can proceed to take action in the manncr explamcd

ore. It will however not be open to the DPCC o . 1e\y any

| ehvironmental damages or requmng the Petltroner to furmsh any bank
guarantee for non-compliance with the provisions of either of the AL

- The writ|petition is disposed of with the above directions.

- dn

| ' S. MURALIDHAR, J.
 SEPTEMBER 30, 2010 o
| Cortified to B8 THH7 con |
X Lottt _
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