* IN THE HIGH COURT OF DELHI AT NEW DELHI
+ WRIT PETITION (CRIMINAL) NO. 871 OF 2010
Reserved on : 10t September, 2010.
% Date of Decision : 22”November, 2010.
NAVEEN KUMAR ... Petitioner
Through Mr. Sanjay Mann and Mr. R.K.

Pillai, Advocates. .

VERSUS

\ STATE THR. CENTRAL BUREAU OF INVESTIGATION ...Respondent
- Through Mr. Vikas Pahwa, Standing Counsel
with Ms. Suchiti Chandra,
Advocate.

- CORAM:
HON'BLE MR. JUSTICE SANJIV KHANNA

1. Whether Reporters of local papers may be
allowed to see the judgment?

5. To be referred to the Reporter or not ?

3. Whether the judgment should be reported
in the Digest ?

SANJIV KHANNA, J.:

For detailed order see Writ Petition (Crl) 765 of 2010 titled Virender

Singh versus Central Bureau of Investigation pronounced today.
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1. ?J.%.'rcndc1~ Gingh and his son Navecs Tumar have filed the present

wril petitions imp ugnug ’LLLL’UTdCl d'1 ed 13t Becember, 2007 passed. by

the Special Ju dee, CBL ¢ uu,u’w that charges be fra'med'agau st boLh of

them uandef Scction 1;2(::’%/419/4.67/ smi of the Indian & Lﬂcd quC 1360.

’
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Corx pu\m Act,

Section’ 13(1)(e) of the Prey 7@11*:1011 01" o

PC, for @1‘(‘ T7) and L;Lctmr 19 3(2) x'ead with

1;&8 (1101 ema&m

‘re'f?l"l‘ridfigc as P’ 1, *98 fol 9hO= L) Subst chaléres have alcso bccn'
dihi‘ec,tedr{o be atne da L'i st the "“e‘ti‘tionc'f:—‘Vircnder Sing ,ndcr Sectlon
2) read »Niﬂ1 Section 1f’u)(ﬂ) of the PC Act 1988 md against, chcﬁ
Kﬁmar ’zugllc; uec’ne““ 109. IP(J 1e90 with Section 1’3(2) re'ad Wifth Segtio_ﬂ

1988 and Sccuon 419/’467/471
\hrnnder nUL n *Lhe chaugc

2.f' The allegation against the petrt1011m*—~

hecL is that dt Ting , the check period 1¥ Jiy, 19
acqui-’red and was found to bein ];osscs:; on of assets Uspm por Llonatc to hls o

| ' | 1@15\/@ SOUJ:CCS Jl ‘2'; comic 0 Shc eﬂu of 72,0

sets 01'1'2; the career pr o; Fle of Virender Singh, who was in
Indlan pal d ‘ -&; 17a't‘ivc Serviccé. (EI&S) in Juty,
ingh, his Wif__(;‘ G@-:et_a Singh,

. out Qctcu"zs of the inc onxc camcd by Vizw:cxzdcr S

hi son Ne \f"(,?ﬂ Kumar a WCLl as “the at‘sus ov‘nl(,d b\/ LDCZQ 1

finding. 119 alleged in the (hdlg(}

ted T\711 ender Singh m apgmsrhon

Kurmr ha /LLL activel by ;,J”Lap'ltea snd abetted

of assets; WLch ¥iC ore 16 rmd (ilb'DlODO rion

x ~ incomic. SI Cci‘f instances have been c:_sf:: Sde laLOL on

‘x' .”: e ‘ Py TR "“ T AT RT AR ot Sy i et -
Srief, it 1 submitted G behait &1 1he petmopcm L
' 1988 came into force viith cffect fr om o3

"""" ITU phon Act,

wccn hﬂy (982 to 1.2“1 M'Ly

rcpcalcd.. ./-&ccorcu:glv the (,h(,\.,].\ ],_;011 ¢d.'be

2000 paztly inc é es period p“ml to enfor

effect from ,91, _}i ber 19 38 during the
was in-‘f"orcc, It was ublmtud thlt for the pcnoa prior 10

1988, _‘g:';'ovis‘;i'ons‘ of cmon 13 A)(c ot

1 8210 12“‘ Miy, 2000 he had B

of 7.2 62,68,298}/'. The cha'rgevsheet"
du cted and joined |

v 19',69. _'1‘11-@ charge‘ sheet sels

0 arri;/c at the -

bu ct thaL N(wccn .

aLc to ihc Tnown somccs of

Thfu thc rC A(i
¢ptember, 19&@ and conscqucm

’f\47 NPC Act, ,L94’7 for short) was-

cement of the }/«L Act, 1988 wﬂh
th 1od ‘e/\ThCT“ thv PC Act 11947

)Lh ueptumbm ‘

of -the P(, Act, 1988 1cad W1Lh_
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Explanaiidn cannot e ag

.Na'du fjozk q SCC _@30 Tt was argued’
D. .

© Act, 19‘03 has 'brought about and ¢
§ ncd md covercd by Sccaon ;,(1)(0) of thc PC; o

& §71/2010 3

he appled as it \’\/uu.ld nmoum 10 onhtma of the -

r,onc;t*u"e"“ 12l tight undé‘f Article 501 hc EomL u‘aon of Indla

71 U@r@m Q(L@Ll@ @0’" T amﬂl o

Kohcmc is placed upor ‘Jageart M. Seshiud

‘

at JP(/ A‘c’L _1.008 should not be‘

’:
toa

5 to occhon 3 3(1)(0) Of lhe PC:’ ‘

'!

owen 1‘etrospectwc effect as the & xlﬂcu

ireates a new of [cncc W f19 ich 18 not sum}ar

5¢

or the same (\ffcmc ag was defi

Act, 1047.

of the Cons z*utlf\n of hcha Leads

“o0.(1) No DGlS”D hallbe ¢ onvicted of any offcncc
“exeept for violation of the lawr in force at the time of

the comimis J;on of the act charged as an offence, por .
,.Lf’ st oJewec to a penalty greater than Lﬂ,v\rhmhf

might have been Jnﬂlr‘tm u--@m vhe law in force at
dk ‘11110 of fthe co AImiSs101L O 'AC offi enue ' '

4., Article 00( )

5. . Inter mctmo the s%ld /‘.:t1de 111&@0 S ’Zhw ]B)’ahawﬂur @?mgh and
Anolirer versu //w Sm:L«, of VML ﬁl"'?(_L Pff"alcﬁ@ h ﬂﬂ{ 1053 S 39_4 11

/d that this Article n bl o0& LL ivaport, prohib

post facto laws.

scntcn undc‘r Ne onc should be pumqhed f01

' ‘SOHlCﬂlA.'l%, V\fhlf‘l was lawml whcn 1L wag done or O

hightly inequi’taple? Lﬁ_njﬁs and conirm 1o *hc nmwmsm noti
and justice. In the ﬂl:fesa- 1d case

m language cf article 20(1)-of the (JOLLSLH)‘UOW of Tnma an

‘ ”md i0 ol AJ”I"LC 0‘ *f:h@ Amerwan Con grituion and i

11111@0 9@(1) mf rl In fJLlaU Comtl’muo*l pr ombus comvie:

his su -bj‘qci"gion to a . sentence wnder ex post 1a
obscrved:-

“12. In this contem_]t iS TEecessary to noucc ﬂmt,

' what. is )101111@@(1___@1&61 _Articld 20 18 only
comviciion or senience under ex posL_,Eacto Taw and

‘pot.the i ml thereof. Su ch trial undexr a pro Seedure
ed at ’Lhe rime of the

" different from what obtaine

bits conwcﬂon a1_1d _

mi‘tw':ed. ThlS would be |
1011 OJ. fanncss
I"e E)pr reme Pomt 1;0’““00{1 the: chffcmncc o
.S.égtionsf 9‘(3).
it was held thaL the
tion of a. p01son or -

acto laws. ccmchndly, it was '
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idn' of the offenee . or bv a court different

COTINISS
fromi that hich had com p"’[u“"(} ot the time cannot

be held to-be uncenst vintional.s A person
the commission of an offence bas no,
fundamental right o trial by 2 Dﬁu‘ncum court or by..

8 fal ienlar procedure, GAEC pt in- 80 far as any
“constt jonal obrc’«:ion by way of Jlsumnmuon o1

she violation of apy other funkd amcmal right may he
involved.” o :
o (emphasis supplicd)‘
6. Yollowing £his jt;éigméﬁ:t, the Su 1l reme (,ouu g tmg)))an Sungh '

effect of Sccuou () of the PO Act, 1947, M0 the- L,aud "asc he c,ontentxon

Y Sl

Ghe DO ACEH 1547 WaS fﬂzz.'fo}:(':od on 1it M'uch ‘947 and

”’there‘i’om;, sacrion 5(2) of the PC Act, 1947 Can G()t bc banu for conv’ic’don by

'takino o congideration aoscLs and income ac oungd puu LO Lhc szud date .

‘Sectiow m-) ('J) u W of the PC 4 ;f_; 1947 as origin Jiy cnacmd and

-4

“enforecd with effect ‘wm 1““1 Wiarch, 1947, read as ander:-

I

(3 ) ’& public servant is said to LO mmit the
-\)(JC,“"-" 0{ cxnmr«'«“v mxsconaucp in the discharge of

&) if he,"mao tually accepts oF obtains or
agrces to-accept: or attempts to obtain from my :
person 0% himself or fov any oiher - persom; - an

SO} a
grati‘fma tion (other thaxn. "1 gzi remunerat ion) as. &
motive or rewa ard s nch asis Uuncd in scc’zi@n 161
of the Indian Pe nal Cod :

(I 1 habitually accepts .OF f\btfunq or
agrees to act 9 or aLtem}J o obtain for himself o1
for any other person, any valuable thing without.

_(,OLL sideration or far a congideration which. he knows,
o be inadequate, Trom any ;015011 whorn e knows’
0 have been, or To be, 0F o be likely to be concerned

in any ¥ moccbdmo oT DDSﬁlCub leﬂba(,t()d oY '1bout 1o’
be transacied by | him, or having any conne cetion with
The official functions of him scH or of an s publie
o \NL.LOxLL he 1 ,Qu.mldm'nc oL "om any .
Jhom hie nows te be mterc SLLd in or W‘laLcd '
;*:1 Yeule (," ua;nm,'_ o

_he  disi _L\,S ty- or. fraudulently
cs o ofherwist convel ts- for his own

misa ubnpr 5_

Stale qu Funjab,: /\ TR 1664 SUpPLeio ;__L )Lm 4oA uxammcd the
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P

- use any pLopcrcy ’31\1.1'18‘_(:(1 o him or under. his
control as 2 gubhc servant OF allows any other

| perscn o to do, OF : s ‘ ,
'(d) if he, "% N cor J:,"an illegal ‘means or by
otherwise abusing his position a5 a public ser vant,”
‘,'f‘.mcmw for himself of ior 4%y othe I'pu fojal 'my i

‘ vadmb el hiT g OT-p ey nmw adveE xLLagc

,-n:

2} . Any pbbh( servant who ‘commits
1 mis fonfhmt in the discharge of his duty
‘w’lcl | be pun bablc with imprisonment. for a term
which may extend 0 SCVER years, oF with fme, OF

3

\//- Ln u’\.’_hM

{z)  In awy triat of ATl mfep ce 1Lh,,shablc
under sub-section- (2) The fact ‘that | the acbuecd_

person Or any other per 501 on his behalf is. I
"pofssess for which the accu 1sed. person capmot
satistact ',oi‘iiy. account, of u%ulﬂau v “resources Of

- property USPI roportionate o his lmown sources’ of

* income wiay be proved, and on such pmoL ﬂ»M owrt
_ghall presume, unless mc contrary 18 proved that -
U:ln accused person: ig euilty of. criminal mlswnc’luct

the iw'lla*"ve ot ln‘, official duty -and his
’ convlbu\,, therefore shall not be invalid by r\,ason
O Ly Tat itis bascd solclv on such plcsumphoa

7. The Suprenic Court in qujam @m@ Th’s case (sup:-:a)‘ has held that

the PE Act, 1947 did not have TeiToSPECtive oncmhon L,LLL Was m,lal'ble;'-‘to-

.agree-"-:ha}":-‘ta.i’i'nef into oonsi'.era'tidx.1 pecty Liary .re%ourccs or‘prOpér‘L’y n -

pOSSEssio OL of -the acey cd or any ochor pe son on his behalf bcf01o thc rC

2

CAct, 1947 W’as en 2«:‘2@& was Sin any way . meﬂ the' PL Acx L947 a

retrospect tive oper! ~srion, Tt was observed “ihat a sta‘m’te' c;ann@L bc salcl to be

chos ga,v_wc because. 2 part of thic quu‘;.s @i 118 act-uq 18 draw}mjfljom af'

- time amu meu ic m passing. It has been held in S @ag J)am Sungh (sup] a)as.

.

under:- .
e oy AR .
: 14 ool ing at the WoI ‘ds rof the section and
. giving thc:zvetr plain and natura 1 meaning we find
Ct impossible to say that pe uniaTy, resources and

property acquired “before the date’ on which the
- Provention of Corguplion Act c2Ime: into force should

1ot be taken mto account even if in possession of the'.
. .accused OF any ot pm S0 O llLo behalf. To acccpl :
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“the cont enuon Lha‘i" sucn Lecuma!y 1csoumcs or

properd should hot be taken into consideration one .
T read mto the- secm e addltl()llcﬂ vwml G
red after the date of thus pew? after the wmd .
w7, For this m 01m ;":..pdi-suumtmh

15, I'L‘" may also be- mentioned that if.
pect 11',a1y resplrees oF plop ity ,mquucd before the
Y LLct ot cmunencemnm of the Act werg 1o e ieft ottt
of account in apphfmg sub-section (3) of 5.5 it would
be proper and. reasonable 10 Timit the- 1‘u"1p[ of’
income -against wluch the proportion i s to be

m &
,:1@-;151&07;0@ also T 1 period after the Act. On the
face of it thls v\foul ead 10 2 carious and 2 nomalous -

position By 10 mcm% sabigfactory ot helpl b o *Lhc
accuscd ”uuscL......: .....
' 16.. ~ Mention has 3:1-3}(%' 0. be made of the
- Jearned Coun hsel’s %'11717“@@@11 nan the section 18
meaningless. © -4 ceording _'U the learned VOL;RSCL -
CVCYY - pecuniary resource pw@pcrty io itself a
ouwu of Ln(*omc and nthem, it is a contr adiction
in to say that: ‘the peciniary LeSOUTCES or
' plCT““ ‘ty can - be disprop DOT UJH?M.C to . t‘“ kmowsn,”
© sources (,f income. - This argument IS’ W’hoﬂy"
Lo IniIscon vcd Wrﬂc 1t is q e true that pecumny
‘ resoure ccs J_ mancuy are Lhemselv(ﬁ sources Of,
mcmw tha - .does ot present any mmuahy n
,unacer stz nd 16 a 1,0%1’[1011 thatat a Ta’rrtmumr point of
Ctime rotal p(,cumcu/ resources o property can be -
ek arded as asscis, and an c~le.,1'lTDt bhelng made to
oo wihcther the known € gources ofincome ;ndudmb,
it nmay e, these - e:ry items m.pLopu”ty in the pasi_’

,1

{

Lol

45}

;—J

}

:——_3 oo

cowidy ficld such iricome as 0 TgH in Lca°onaoly the

cn,m 11'@@ of thiese assets at this PO oint of time.
& In Sajjan S angm 's case (supra), the uum emc owt flad cxammcd
the contention \M u or Section. 5(3) of the PC Act_ er“Led a NEW offence :

arid_ This coh’ten't?}or Wau LCJC(,TGd T61ding, inter aHa, Jat the, b’lld SccUon _
placn% in Lhc Im d’f hc pioaecuhmx 2 NewW .‘mode of pr 0\71110 an offencc'f
_ Llnd”‘l um’uo n 5(1) of t" e PC At 1947 m h Whmh the ru"Uled wele mhmdy

‘ (,h uoed u was acbmdmﬂly ouscwed :—'

111

TDereinens On LhC L‘asm OL Lms cont feption the farther
argument is puilt that if the pecuniary reso ources-or
+ property. 2 acquired DCLOlC ‘the date of the Act 18 taken
intc con sideration W nder- sub-sec.: (3) what is in fact

being do, > 1S L’bm a pcmon is oemg convict ed for the
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ectof cnact? nent of Section

'\‘\(\”,( ”m [kl

LA L i &

\/rl e

13

versus Kaliar Koil. S

A )
7”\ VL\y LQOA and a iC

pending. investiga"uom

) Ao L, 1)6/? wh uh resu

_,A

came a nulofc ce

L

conviction of & xu-u "SOT

o1 Tesur vwon' raised under 5. )(3) n

3. 0T property acqmied-
-iwon Act would be a
uader Art. 20(1) of the
se proper for the Court

’j;) in a way so as not 1o ;ac;udc '
cmmly resources  Of }7 “operty -
wf for +he purpose of that sub-

argument that- 5. 5(3)
riminal misconduct
of m of ffm al_

C

s deles red VldC M"c ALL) Lormptlon

wited by a MW 8t Lb scctlon lhe

(2) of the PC Act, 1947 7v/as odmﬁcu "mrw re- cnaucd as '

AN

Corruption L AWS (Amc 10 M) AL a964 11 Qttnzll_@ @f .

CC 524. In the said cage,the residential prc’mi:ﬁacs of '*L'he avccused‘

of a_ss)c-s were detc‘cted._ ‘Whﬂe 'the _
the ”L Act, “947 undelwcnl .
1554 foi umumust o£ Antl Lo‘rruphon

lLLd in HL,LI'L‘O’L of dcmsc, (c) Lo L

Di uﬂoh'\blc under uCLUOh (z) 0[

: 'i"m upreme « omt has in paravmph O'zf_‘me' judgment

v

5 subn mccc' that S er’mon 5(3) of ‘

5(1 ('} of ﬂ.v‘. PC Act i94’7 asa

i tDrnmmmma m memaswamy, 4
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. question arose ‘\"711\,1.1;‘_,’ accused c-oulcl be-convicted u_nder Soction.g;(l)(e) of -

the ,.P(_Z‘ Aet, 1

~Supreme, Court 'lL,;(:l Lrlru the acct SL d

or was
p(, Lniary oomcco ot glopcrcy LJ&,plOUOLL

income after Corming :-*1*[0 force of fhc

AL‘Lle/v \mh effect from &th Je ‘emb“

Lonsmu on. as noticed above, the 8 scarch

the accused ¢

L7U‘ M “y 19 64 i.c. before the

. " . ~ . u'|
. 1301:,‘196-4 wag cnforced. The

.o . : £ . o '
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SerbreFrtamL I L mna.swmmy (bll]‘T?.) b

7‘1011 the aCCL sed w

~
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vyl
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1 May 17,1604, wnder

L‘_OLJLQ be. said to coustitutc an
to the plomhon of clause (1) of As rficle 20

and i'*-:. was not per missible -
on\nvL mLﬂ of an offence un
107 Sec*uon 5 as it
vant e

R OONO

Hewas apohwd andcr The ¢

047, which k.ar;c mno force

Neyslesy rionate, ckbb\,L" :)y e

57010 & 871/2010 Tyl

filec by ‘th‘ aecused had comc Lo' ._

an_d fd) of ﬂlC PC

d co uid not b_-v omvu,Lca andu uchon

21y & mdcncn on. mcom to .show

;OUl‘Ci to be 5., Dos

session of

vc,naLL to hL, kﬂOWﬂ SOUECES of

At Lm mphon ( Amendmcm): A
1064 in view of. A udc 20(1) of the
WS Londuc*lcd inthe plcmlscs of -

nti 'Cmum‘ 01 (Amc,ndmun) _

2]

pr'“mf"C“J.-}:t in the case of- Kahar Km?l :

as ob ()ervcd as under:—

2Q.. uO ‘when thuc was 1o law in fomc at

25 found in possession

search wizich was -
which his possession’,
offence, he was -

tqr the ftrial court 1o
i ; clause (e) of stib~
3 % ch’ clatise was 1,

The acceused ¢ cotild not

‘oo be aJ to have menmcd an offcnee
use (¢ of sub-secticn

(1 m Section 5 m\d

with- s,ob \)cwon \ >) of th'u seion.”

100w Lw_LmL - Kotl SMbT&IFﬂGLHTZﬁW@ it

)

Supreme uomt o:%u >msn.cd an decision in ‘thc casc of- Sajg}un Smngh.

' _(Supra_) a8

vo g tule of °vidence for ’th@ UL

. preseribing _ i

Cl"lﬁ'lhla. AJG"OHQ(‘\l 25 CLCHDLd Lxlld Cl F

‘a(”) o*L the P(, Act,

i
€

TSI S CASE. (supm) , the

pose of provlnc thc oLfcncc of

) of the PL Act 1947 lhe :

ald Scwono A .

o 18H D‘ccembcr,‘ 1964..- The .

047, was merely

.  gcg
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- earne nto force with cffect fron 5“‘ W ay,” ¢ m7 Stction 2 of the
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, Ammmdxrn@*m of ijmn—bmrwpttmn Law i | -
hC,]l"lLl(U“u‘ to - cu"ta_nm pending fals.- (1) ), ,
Nowma QL&Ld] ng ‘

\.L,JU

carlics

'.L L 1947 (he Lcmoﬂ& refert

‘10 k,ub titution of hiew provxsaons for uhb"‘
(1) of See. 5 of the Proveniion of Corrs ’ULH)H
ca-to a8 the 1947-Act) by

“Laws
, 710 64 (hcm*naﬁu referrdd to as

\(c) o‘f the Al»"rl Corruplion
'{Amcnd cm)

~

r of any (J()uﬂ the Scld
i ncﬁn ely ucfov\ Lh(,_ .
of the 1064 fct, shall apply and
TEY have ;mphcd to and 1
of offences punishable un der sub-
" Sec. 5 of the ”‘f7 Act pending before.
t fmme ediately before, such " commenecment’

:,m new Dro*v_\nons had been Ele)gUL vted for
ub- oechon 2).

y trial o and 1w
mg.ﬂxcs may, at the -
oppor‘ammf ava‘lebtf‘ to” him after the

"Ol“ﬂl’lif’ ncemeént of Fhig Act, dem and that the trial of

the off

Tenee beU.]CI \cecd D‘o 11 the stage at W'n(,ﬂ 1t

Was Inin .cmatelv ocvorﬂ J’lb commenecement 0* the .
1964 Act and on any such deménd being nade t.he
sivall 2l
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Arh

rocee g with 'i;'he' "r non that sta

:

-eraoval '>F: oaL/ £t s ‘hei‘e‘m‘jf provided

4. ‘vl'.f:,\ic"'?:a an apbeal | or application for

against any Juaomcm, order or sentence

or made in any trial to which sub-section (1).. .
is pending imumed iately before the

"cr*‘" Lc;‘ccuxcm of this Act, or

Loor &pphufu on for
order or seucnac o
uTnﬁLem(,n of this:

the ..Eegisl.a"ci’\fe h’i'story and
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Act in any ud tmal, © 18 luﬁ after such
L ‘-x.awm- el mlit L ‘ L '

‘rl"d comand th e
the Provisions of this sectior.”

he v'e;f;ect mcmoi Were hmd

or trial in (011f0mntv with

subject”

ighy "omt but’ the vmﬂongc was

eme Court 'vvais'dismmscd in Lhe dCCLblOll

00%1 facto laws

"ths'n.w"r“--r‘aha‘t C}\PICQ\)YD has not been used in the

Ar‘t_"me. vally, a law prescripes 2 we of conduct by,

~which per ”0*1% ought to be goverr ned in respect of

foss

their civil rights. Certdin p cnzltics arc also 1mipos sed. -

under the cr'" inal law for breach. of any law.
Though a soverel gn legislaty are has power to legislate

- yetrospectively, Crea wion of an offence for an act

which at tho time of its  com mdssion was not an

4_f"r€(;112r3 v ’\’t"ﬂ]JQb"*(M of & pen aity gxcater than that

which was under the Tﬂw p omied violates Axticle
00(1). In the well-knowi case of Phillips v. Fyre and

also in the Afnerican casc o* CalaeT V. ,uuZZ the

principle Ui wder Lym.g the nrovision. has bccn fully
digonssed. All that AT ticle D()u) prohibits 1s € post
facto iaws and is designed o prevent 2 pcrson being
punm,,"' for 'an  act

).._

vy under o post fa oto laws. m Rao Shiv
?1(u' glese ’ZL’U’ “vmg7 'f’. Sz‘:fﬂ'ﬁ, of vfmdhya P °aac sh the
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\}ﬂr 18 oz‘ch)uucd ander Ar‘f‘dc op{1) 1§ .
only convichon. ot S entence under-an ex post
facto law and not the trial | hereof. Such irial
ader ‘a procedure ifferent from whal
tained at the timie of the ¢ conmmission of

she offence or by & court aifferent from that
whieh € hd competence at the time canuol
iog0 facto be held to be ™ rfon«amtwna A -
sccused of the unnn:-s& ion ‘of an )
‘anee as ne 3U(1C.&1"1‘~011 2] right to trial by
& Jmmw.;m courl or by & p'uim_dm

procedure, cxbc':pt inscofar  as o any
cot ‘SJ'H'L'I'CWU ob]ecmo by way of
diseriminalion OT. the violation of any other
~fandament 'ﬂnoﬂ -;navbuuvol ed”

.

or cmmsmn which ‘was-
considered Wno \cmﬂt when onr‘ Tt only crolmbm o
the com.mcuon of a person or s being subjee tedtoa .-

2 ,S’CCJ ;‘?" observing as nnder:-
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- daff rele“ oo ﬂ L’i o check period ov_éﬂaps *i:'h_e PC Act, ‘1947 md the PC ALL,

A -
. *y [( ct :r.'bi
as if LD" DLCU‘&L e is bie

spellant -ca "'Jjurv o a m%omnc‘
n whets obtan * the. time of the

we offence -thatll was
(3) was 10, foree and
o 15 Tevived: s not
into for ce for the first-

v &4
g k/\
T
i

S the :;1'0(_ cd 1n

n '\Act is  repcaled and ‘the
'Tt is then mcpcalr’d by

. no intention that
ncpccﬂcd the:
- COTAIE: ‘ . mncal of the
tab ”1’.3.]0

" There ce-";» o‘*]cc‘aon in law to the 10*\/1\1&1 of the

JLXL u

procedurt ’/\Tmrh was in force at the time when the

offence  was . omm (1 cc tThe offect of the
,;Lma,uu- at s,vb— c of Section 5 as 1t
stocd the 1964 Act
.'L;L.a'_l /¢ aiways
' n to trial © ces. It may be if by

- provigion & new O anee was. created,
hibition under '1‘1"%_'10}“ 20(1) may come
stion. But in this case, 29 ahmd;v ointed
is done i8 no mon me reitchating the
jection 6(1 of the General Clausecs Act. Mr

procedure drastically and “giving It
nee may ! 3¢ clvatcd

‘"LLX‘OS":""\]C f’n%? a new o
retrosy rb\fn]y 11 was contend

© prevention of Corruption l‘xCL, 1947, & new offcnee is.

u 5

created. It ‘s unnecessary for us 1o consider the

larger question = a8 0 Jihother ~ in  certain
cireumstances  giving retrospective effect to the
,proccéurc may ’Lmomtﬂ +o creation of & offence,
" retrospectively. fhe 7pregent casc the old

re 1S wvwca and no new procedurce is given
ru“gc peetive effeet. ihe proc r*\,u_lc gwcn effect 10 18

“ ol of buf.l'ﬁ a nature as 1o 105": hc rrcabon ofa,
NCW u]j:(" ce.”

.

sateria (exeept for Two changcs or cL:‘.CuUm

L

ot _Q(}bbl’s};(l {0 acceps e conten o,

lcarned couns,el submitted that by~

, d that by shifting the .-
hurden of proot as muwdeﬁ for ia *er(m 5(3) 0{ the.
7

. 1988 and 5(1)(e) Qf"thc PC Ac‘t, 1947

110 med

o accent the u)nleﬂtmn Umt ucctlon

S & Bew oucnw Tt.does not'makc any

‘hat the check P eriod in the
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therefore, the PLAa

1988 and, 1

'Ero’zi"owe:'::ve effec
¢ Courtin \,am@m SUnLQ/H_ s cas
Qourt in the casc “of Kalimr ) Koil
| R.@bmdss"waiu

nactmen T of a new o’c- 21Ce Wth 111tmuuu.10n of ec_tion

‘.

5(1)(e) ot PC Act,1947. The 0. m(ano € / cu*di tions in Section 1’%(1)(6) o{ thc

Jation and e 'ﬂ"\oml of the d

’

se gi'\/‘ing discrq‘tmn

to the Clourts to award punishment - of less than one year - for reasons to be

recordes in writing. - SIS S . : 3
14 1eirned coumsel for ‘the petitioner, BOWCVET: rehes ~upon the

e

T*}’plm ston to Scetion _1”5(1)( of the 1b (1 ,L98E) and ¢

said of“x apation Cie

of Kalicr Koil Sub”ammmmma/ mn F aTasT w@mm y S (ﬂp}:a) is app'iit:able.' {

15 Snetion 13{2)(c) of 1 O Act, 1986 ududm Cﬂglanaimn [hucto
194 O ) "
coad as under:- )
“ym, - Criminal miscomduct by ' a. public
s:m""faxmmn—‘ o : : :

is'said 16 “owmﬁ Lhc offence of
eriminal mis sconduct,-
(¢) if be or any person 0L his Df‘ﬂcﬂf is in possession -
- ‘ ' e p/\r i0d of his office,
v\r‘: ich the pubha servant’
J of peeuniary Tes ouru:% ,
SOT tionate 1o his Lnowv oumc of

1) A public servant
i

OT BT {/p"'"'] ch'g‘;

plangtion.=For the Pl poses of this section; = -
noven sourcees of income" means. income received
' any lawful source andé suc 1'0@0113( Has been
ated in accordance with the provisions of ”my'

" iwles or-orders for the tirne bcwg ap’pu ~able £0 2,

in view. of Lm auLhouhtwc,

(%upra) A5 .

(s Lij ) was dealing 'v\ri‘th : altoge’th"ér

wba its LhaL Lhc'

ates a nd w of fence -.:ﬁc", Lh"“"C\Ol(,, the LaﬁO in ihc case h

wz
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6. The cxplanalbion 1o SCChGLl 13(1){c) defines the exg resSi-on ‘_kno,wn

nth any p?fﬂV’iSiOlls of law,

1 was not _h sre ip the PC

Act, 1047. I\Ioticing_ﬂxo fact 1n Jaqan l\/fn @@J,raacdm (supray, the Supreme
Court has abscrved as under:-

barc z'c.adiug aff Seerion 30(2) of the 1988
’ done o1 ary action talken oT
ia\m bcvn oonc or taken urdu* or i
ol "s;h-v e‘pnaiw AL shah- Lm sofar as it 1s
rovisions of this Act, be
{aken- umdm or in
: q provisions of The,
son 13 in place of
2 30 (2) 15 apohcab%'
ieation of Section & ¢ of
-, LJ our opinion, Lhc
- e 1088 Act to tae 1 fact
f the present case wou. i3 offend Section ©
Clanses Act, wiich, mtﬂl alia provides.

1ot (4 ct the p1c Aous, ogcmbon

f omy enacn o1it 50 repealed O al aything @ duly done
it - theroun oT (11} atfect any
n, legal procee odings Or ¥ nedy i respect’

ights, privilegs, obli ge tion, pc:miL

‘Seetion .5 of “the 1647  Act. The

’H’lmh ment. Section 13, both it the
~ ) - ‘) -
matter ot plmlu hinent as also By T i addition of the
Wynlanation 10 Soction’ 13(1)(e) s mater tally
O S

294

"wer"v‘-“»'i’tted to B raised under the
n 13(31)(2) was not available 1o

'ion s(1)(e) of the 1947 AU Thi.é-;

.5 material bearing o the cas

n the saic aspeet, u mcxy be 1*010\@111 to notc

the facts in the case of Jagan M. Seshadyi (s 1pra ), which had Lcsuh(,d m

th

th oforesaid observalions. inthe s 1@ case, the Lth{ Douod was from 11

: May, 1977 to 319 ADTiL, 1984, 1.C., prior o "'wnwmom of Lhe PL Act ]9‘38
with effest from gt Sc WClnbc 1988. The charges were aiso framed undet

‘Qection 5(1)(D) and (&) read with Sc,cL on 5(2) of the PC Act, 1947. The frial

i

gources of income’ and s‘*:afzes that this expres ssion means mr‘oulc leu,lvcd,

t ghould mvo bccn -_



* decision was T« cversed and the High Court ronvictc,u he lCLhSCd f01,

v

\\’ P (CRU\“‘N:\ B! 1\()5 765/2010 & §71/2010 - i

'
i
T

court acquitied the qeeased vide juc flf‘nm dchtca 9“‘ Tt h/ goo but the .

' mfcncoc; dc Section 13(1)(e) of the PC Act, 1«388‘}&01&113;, ~inter~alia, that

‘ ‘Lhc PC A V;, 1947 stands repeal ed w n enacement of PC Act, 988 Relying

upon Sﬁ:‘ti'orz-;%-’)’(i) of the PC Act, 1988, the I mfh Lowt opmﬂc { fhat the

of $he PO Ach, 1988. On further appeal by

reme Court, the same was ﬂﬂxo.f/\.fed observing that-’the' :

_ e‘dle-‘ d offences were COImI ired when PC ACL 947 was 11 fmcrauon Tt

- pev 1588 was 1ol 2Pl ab]e On
the High Lm md failed deal W‘lﬂl

various reasons given by the I 1 court m sup L,t,lt of Lhc ower on ALqultLal

The cvidence O record has “heen chs ssed by &h\, .mywwc (,omt in

,..:

'Wplm &t

intimatec the amount allegedly received from his mother-in-law to the

Governmont.,
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sision of the Supreme Coutt J@g]mn M. Seshadri (supra)

A 1 ~ ;

A ersd v th AT -
wag congiderced by tag’ Su) rerne (, it

’v’)

te of Mcm]/uar@zghﬂ“}mu VEersUs

Krﬁshm raug Diedin fzappuzoh'mdc (zooo\ 4.5 3CC 219 IP the said case, the

h(,dx period was ,' from 9 th My, 1644, when Um accus cd was 'inducted into

service il the date of ¢ vhe Tald hw house on 2‘3”‘ Ucwnbu 1971 As
nouced above, Scetion 5(1}( ) WAS en%d&i Lnd umorpomted in P’C_AC’L,‘

ith cffect from 18% Qeﬂcma 1964 The High' vOULL had obselvcd '

“v g
ZKCIx

7

1sed shonid be cogmed 1O ave been of 1arged for offer 1ccs under Section.

)1 cme Court has ¢ bservcd Lim th c High Conrt.
- the findings of the irial cowrt ﬁlso upon, the’

8 as 'the,a_s:(;us‘ed, had 1;1()’[.

3‘ "“amiu.»a'zté o h;&, 'coowr comccs

au,oum sinee BIICT Lo 1964 '
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Section 5(1)(e) of the & P ACL I9[7 was notan offemi@_ the Supreme Court

[
o

0 L;Ae decision in Sajjan umgrh case:

o e aman] s fter vefereD
glioweld Wl ab] pal el TeICITINnE
.

(supra) and remanded J;e mlL’tm bab; 1o the | Hhvh Court. 'lhe Supleme .

‘Cou I v ch wme:um the- mar ter oau\ e::mcmly 1@&3‘"“od to pa1 agr aphb 14

Capd 15 of the decision of the Supreme Court in Sejjan aumg/hs case
(supra), whi chnaveé been quoted above.

1G. The expression “In oW Qomc es of ilv:omc Was bsed 111 (—;c‘ti'on, 5(3)

of the ¥C Act, 1 ga7-and also in Section 5(—1) (c) a‘ft}er;; ':i't Was 111cor'pora'ted m

1064 in.PC Act, 19 17/ The said expr ession 18 mcmmrmca 111 SecLlon

(]

13(a)(e).of the o Act, 1988, _;bevf with an’ lanat o &111110 thc said -

expression. L

h e LLLLprlOLL raised is 7 \ﬂw‘ er Im Modnmom OrI Eho ucplanahon

defining the expression nf\\ 7 sources s of incomc” has -resu‘}ted in 2 new’

Heatory orF proc edural n nature.

CJ

nm 50 as o -:)f'“m Amcic 20(1)

~00. The cmﬂar ation to Sc‘vw n- 13(1)(0) fthe PC Ac 1988 h‘as the eﬁg_ct -
of defining the cxpression Tnown SOt cs. of 111@01:.0. used m Scctlon

13(1)(e) of the PC At 1988, The explanation to Sccts o] m(1)((3) ot thc PC .

Act, Lgnj consists of two pa.i‘#;:. The first vart states that | 110*\‘/\&1"50111(:@5 o‘f-
income means 1 ucom,e received fl\,“ll any lav \rfm sourcc and the second part”
“states that such reccipt shot v n wc been 1 i [l:llCd bv the public servant in

’Lccorga"ncc with the '“"ovmo s of law, vules and orders for. the time being -
"appnc bie.
01, Referring o the fir si part of the O)’DI‘CSSIOD lxnown sources of‘

i'nCOl"ﬂC in N R @«Wﬁm’mm mwmcm Us f\ﬁc:zle m/”/\ P. 2x\,00 Cﬂ L J. 1261 the_ :

Qo (AT el gs
Supreme Couit obgerved as under:-
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, ot : ‘ (&) .\{,L A
clearly on the word I ,;" lt «Jould bc u]l MJy 1o

obstrve servant, the income
world be what 18 a'?:%;a ’ bc? o his office . or oo‘at,'

-"*(H()\A.A as Iel 1;11:(:.8’-"&'&011 or salar v. The

AT
COVIATLL

ferm e". by mol is classic and has & wide -
f‘on’rmadm. «N’mevcl cornes i or i5 received 18
inecome. bl hox‘«révér, wide fho Jmport . and

OﬂDOLEUl”F of the term. "inco ome", I 18, mcaDaUc ot
. bewng Lu&ersLoocL as meaning 10( eipt having no’
nexas to one's labour, O X p ":_1w, ot property, OF
*n\femmcnt and being further a source which may 0T
may 1ot yf-*‘»d a regular W*fvmmo These essential
character 15 1cS are vﬂal in understanding the term-
Tpeorme® Thercfore, it cad be said that, though
A.mc*fc"’ in receipt in the he d of its recipient, every -
receipt would not partake mto the character of ¢
" income. Yor the public servant, whatever returs, he '
v of his service, will be the primary itern of his -
~income. Other imeome which can conceivably bé.
ineome gua the public serva it *wﬂl be in the rcgula}
receipt ‘fz'om.(a) his property, or (D) his investment.
, from vmﬂlfﬂi or Sams of graft crime OF
immoral secretions by persons prima facie riou‘d
be receipt lo’ the ' &now"i S0UTCC: of income” of a.
public sexva nt.’

i
by

~{Sec also, Stale of M. versus Avadh Kishore Gupla {2004) 1

CC 554). ‘

0o, - This bring us 1o the second par ; of the cxplaﬁaﬁ{m, defining the,

’-l

expression TKNOWD SGUTEES cf mcomc 1 . intimation- by the p"-bli'c servant
iR accordancc with 3n p*“ﬂ\ﬂmolﬂ OF l V mle% or 0‘*10;5 apnncable to'a

public rvant. 5 Jection 5(3) of the PG Az:"t, 1947 before 'i"c was 'amended and

S

have be sted ghove. The laneuage of a"i c S b tamwc 10\71510115 111 the .

. three Scerions continues o DC > the same S_ O"E%‘h uO(,UOD 5(3) bcfom 1t was

amendcd was held to be a procedural SéCtiGl: m lho case of Sajjan Kumm

(s upra‘..'i‘hc Section - Ef”) of the PC Act,1947 b for its a‘vncnc‘uncnt ch

C S ction 13 (*)(e) of the PC AP& 1988'
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n -, - - Y 5 i en Amm e = 3 F: -
0 l'% sher, 1964 was interpreted 1¢ 00,8, Swarr ol

al \\]‘

o it was I:J‘Lvserveé{:
“4. Ttistrae that O‘\.JLlO.L\ 5 (:;) of the Act, d0cs not:
sreate 4 new ofience but only lays dovxm a yule of’
dence, cnabling the court to 1& ise a presumption

C"'{iL N
of guilt in certain ul cumstances — & mile whick: 18 @
complete departule. from the cstablished principle of

crim inal jurl >pmdenw that Lle burden alwoys hes
on, the *“"osecvhc“ o prove al i the ingredients of the -
sfence charged,. aou shat the hurden never shifts on’
the accnsed to disprove the cha ree fra amci aga ainst:
£ With reference to the provisions of o ction 5(3)
¢ vhe Act, it has been ro*"’-"nacd, in the fitst
instance, Lﬂ{lL'_D.C charge of ¢z ] mnal 1111%01Lauct in -
1 charge ofhis official duities, 18 now confined to -
as dmlo ed..in his Hank | accounis with
(41 Bank of India (New Delhi Branch) and
ed Bank of Tndia, -Australia and China.
‘Chowk Branch), that his net credit with
ip- 10 2, figure Ju st over-REs

the only $0D of his father who
Tim 'Auv:mccd education n.
£ gver seven years, that after
e had been holdmo hwlﬂ y paid:
_‘)7(30.1&~ in Mﬂpcmﬂ u'lCl"hCal-

o accounied for that la "gc balance by

0(5

no ehildren and 0o ‘other,
.ﬁg‘ \/\rlT“C' huﬁt with his lmited

a o*p
hold € P\,)JSC.), ‘be wa

. round sum out of his S(lmy and: allowances vvhch?'
were considerable, because his duty tock hime
shroughout the length and Ur eadth of the country;
shug enabling hip to eaxit large sums of moeney by
way ot t avelling allowances. ° which he saved bV
staying widh his friends wnd rclations dur ng his
official tours. He added ih at be had. chﬂvcd g -
_gl‘&"tw;’i“ for services rendercd L0 LLJ Army, and also '
considerable .sums of mﬂnq z5 hus pmvmun fund-

from -.m’nmal Che uJCcﬂ Tndusirics, ‘Lowalds the end
of Nov sember l947 ,

Oforcnce wag also made 0 CASCS, in Wl%h courts
cld that if plausible “up;m ation .had been

\
J

Cpcx?z which was th
th

’

the Govumnﬂm of -

. abic to save 4 Good-_'

d by an acbxmeé }:JCLS\/LJ fo1 being 11 1Jox>scssmn-
\Ub}“LL—YﬂE‘M"? of the. .’
) & court could exonerate: the actusm from,
Tminal 105]Jomnﬂuy for FHoBSCsS ing incrind naun .
erty. s In Oux opinion _;19_5 cages_have “no.
g upon the charge againstt e appellantin this.
be se the _seclion. J_,élg,gs,ihc,,cw%&

we

~w{LUL[L«, AIR
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tg his koowl sources of
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aeCuSEA PErSon IS mmlco o

Mcounl :o ioncs‘c 5053£581

‘person Lo .52 "'amsm torily a ar._mem, " s
~eCUniarY TeSOUIces Or_PT

,//

o i “"Mc L

mittal 1

¢ he ecan

o i

Q
o

15
l

of property w which has’

been By oved fo. L(vc bC@w T ccm‘y stolcn 5500

___,_—————’ "

illustratic o1 (n_) to Gectiof

114
g

Act, 1872). 1 he rule of law
facie cmﬂcnauo n of the accu: 1586

c\JVOLC [y ’"O d"% 17 an ]10110 st

15

way, the *11@105\0‘ o{ Lﬂ"\['

;\-Lowir\ loe 1S dx%‘*mced Th‘is is based up on -

'C‘%Lal“huﬂm‘d ?ero}ﬂc that ¥
mind of the. court as to a o

gffence,: the benefit f th

necessal; Y 10%10&

aT

-accused. But the legis iglature nc‘% Ad\’]%@dlv

- oxpression s )allb{cLCLOLﬂV

[l (\f\ "‘\"
& 4

must_be o W the word. f"f‘Liul_lj
19g1_°_ 'L“x""lLuS__Lﬂ_ delib
-ihe accu sed not oply to O offe
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og51, Ananda Bez 173@7““@}1 Versus nion of Jﬁmdua 19_94 CRL.L.J. 12, '

J.B. Puinailk ve “,\us State of @mscm hie jgf CRL L J. 1110, S. lf( J[J’wr"u

- Uersu%’, MM‘@ Of‘oa (‘m, L. J_L_9<S o'“r te of Hm“ymLa nmrsu«s Bha]an

JL@LTL, 19"_2_;_15913 ( ) SCC 3 ‘Le'\\‘(Cﬂ.TLdG‘"’” PSS (f‘l/?’JT 2\,Of (2) XLT 240

S//LLQLkU”U/Z/aE ver sus Jruzl_@ af ]T)nr thi, 1_‘:-‘3 (& O(;z) DL’ T 178 and @»’Lallce @f

l\‘éﬁfﬂihﬁ.ﬁ”u”ﬂli’“@_ ver 1S Jt, i Narsis Wl‘ 10 l71Mh L. J 115

30. These €0 omtentions do 1ot have any L,LCLL As noticed abovo undm

Section. 13(1)(c the _onus 18 upom il he ﬂmc cewm acc,uscd Lo
\zk J 7 R S

e

satisfaci‘ozti‘:y sccount for the assets / sources O 1 come, which-were used for -

‘

Ln cxf:‘ii-sa:,o ~f the assets. In Sajjan ﬂwrgh s case (supra), the ’Supreme

e

<,

Court refersed tothe carlier ’fcvh,lop in the casc of Swmni (s U.pl a) and had -

o"Dservéd that " the’ CXPIESSIoN Tenowr sources of 1*1&-1110 must- have

1C’re enu, vo the sources Ki nown i‘.‘o the pr Sﬂcuhon on 4 LﬂOlou.g]l

.

in‘V"OS‘tig&Mﬂ* of 4 case and it.could not be conten ded that 80 urees of maome, :

mcans b(,uL'CQb Tnown-to the s aecused.



WP (CRIMINAL) NOS. 76572010 & 8712010 27

i, Tiwas contended on behalf of Vires Jder S{m] that the CBL 'hei‘s.'faile&
+o 4ake into account CVel _ salary  mCome oa@ 10 ’\/‘11‘011&@1 Smgh f01

Joows

1p oximately 51 months. There is some dispute aDouL the x;"”"lod and Lhe

-

amount of salary, which has not been taxen inio sccount though :'t‘t is

conceded DY the CBI that salcuv for the dmm ‘361‘0(1 for QL 1t 18 years, i.e.,

but sa‘aly for somé period .

approximately 42 months has not been acconnted for. It 18 poin‘ted'o,ut th'at-'

the t_otai salary for this qseriod-would be about © *2;4 ,800 / With rcgard to"

some other recelpts an id- e (Pendmuv, u ‘has. acbchcd tLaL these can be -

La len into consideration. However, the LOLCJ anxonmt on this account =

11161&611“ salary-of 7 3 43,860/~ is T 4,46,240/- There is a subs Lantnl gap

DCU’"CCLL the/di qg]oaor‘non&m 15501 and the known ssoume,s of income as

1

.pér the p‘f&cu& .01 case of abuut ¢ 2,6 ,08, 98/-. N 1S cxplmaﬂon now

g n/c:o by ;13 petiioner Vir cnﬁu Siagh of 2 small amount of ¥ 4,46,240 / - is

—
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r andjust manner, -’gefv ence was

made to decisions of the. Supreme Cour

maam I @Jf 1992 SUPP. (& SCC 335 ’md g(mﬁe v@v“sus Surya

‘Swmma“ i Karri, (_zuD 6).7 uC sz_ Tt i the duty ot f the State to conduct
" frec and impartial ir-vestigatim The PLIPOSE ¢ of lecst*gailon 1s to ﬁnd oui

Whe“h' r any offence na s been Fommlt_ca and isob_viously ot to punish or ..

harass M0 ocents. In - the prr*scnt cqc;e ‘however, '\‘10@:1110’35 o{ unfan and

unju.sw": *'"\rcs,L oaion against ‘the ‘respm-dmi CBI do nc* cLppe'u to be

: ]u%uﬁev\ After the raid was conduméu, it is flie d that Virender Singh .»had

: in State of Haryana VErsus

tulncc ron-copgperative. He was sent 2 rrommm to bc' flicd up. The said

' plOLOI‘"ﬂ" Mc& required Virender Singh to ﬁ;vc full details about his asse'ts

and sources of inceme, 111c1'ddi*1g‘ assets purch cd fl op‘;m nnbomc but 111

. merely s drop in the occan. It was subroitted on behalf of the DthLlOllClS .

Ers
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ihe name of ks family m ernbers/others CWirender 5ing md not '111 ap the
proforma and submi'%; or Turmish the saxd nfo rmauf\n He took "L‘h‘e plea that’
under AX "':c 50(aY of the Constt! wtion, he was not 1cq1m ed to answer the

said questio.ns and S'Lsmi\': the proforma. 1T Was ¢ thzmttﬁ ‘1 Ly Lhe pethlonel
that this ie L* oY Was written o L_ac Joint Secretary, Sc**'\fi_ces, JC&T, Pelhi and

not to le CBI. The 1‘;3. ai basexcs and does not mom 'xcce);c,tance. The fact - -

of thc matter is that'V irender Singh did not £11 up-the pr ofo;:ﬂw amd send 1t

Lo "jghe. CRI. In these ,ci‘-:cﬁmsta ices; the U‘I h'\d. to rely upon ."the
“information collected and ga’thé“f:eﬂ from VArious iOJ,xUTx ents. n Whlch
Vl_r_er‘lder Singh \m posted L during Lhe chee n muod Tt *‘_18:7 he aléo noted
tha[ itis ﬁow_ se{tlmf by Ll buprem“ (“cmr- Liat r?nc sa mwm ing audwn’cy or
tho Proscet ation is mot 'reoni?'ed_.to issue ghow cause hotice 10 the accused
i'.be'fb're 0-;.1fuo ! as v;nlcd([)ee, A\sm reamd (}C@mmﬁsgimww U_@rs‘us
VeHiuppi ﬁ@’\LﬂLCﬁf L imiul | L;éc*“' _lgﬂo_g_\i_ _4_()54 S MJJ&J Anﬁ
C@mwpa@u Bu'u‘eau ﬁen?sus P .ﬂwuc Lrvrwcars*@mm ( /00@) 14 oLC 13)
-Vanous dc;enms rdise d bjj-'the De“x:monea—; ircnder Smw b are a ﬂ')attCl of‘
waterial and evmel:ce in the charge

AN fherdof ag ainst 'ﬁ;he peti'tioneljz

),)

gome of the aspects L s heer mentioned in the ur ﬂucnf‘d uldCl dated 13‘1‘ :

Deéember, 2007 It was not necessary for the rial Lom'{ 0 aoaY with each.

¥

and révc:':y exﬁlér@tion of the DQ‘téﬁOD_G}?."v'v”.'ijth , rega'rd 10 '-:Eis 'h_acom_e an‘_d
i the stage 'of;' framing of fiharg_d 13 this is a. _maﬁef of

e explanat 1 © has to be e wm‘@"ﬁ{:@ ailé proved:‘.‘

has made Spewﬁc refercnee 10 Uwperry No. C-8, Anpsal

,.'?;foari,"*he»all egation on igt “aL this is a} alm plopcny

Papers.with re gma 1o ’“ﬂnﬂchsc of the pmpnn/ pr opelty

-od from the 1“r-e'mises of V ire: \dCl‘ Sin Uh aud Navecn
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L 4 A S - CL- W e
Kurnar. Some paper -5 were algo recovered woni A locker, wieh 1018 alleged

3

was operated by Naveen & mn;w It is alleged that })UlChaSC of the plopcrty‘

-\r~-ﬂ S £ Tacoy 1 ——~ - I T Bl oy
in the name of Jagsa Bam and Sops was 2% eye wemh qnﬂ Virender umgh

HL property. }[n )T(

@)

,V@'@ra@wam@ Vs, Uwumu @Jt Zlmam (1991) 3 SCC 655, it -has be.en

observed ¢

= e view that we have taken as tu th

e e f‘?‘cu‘"o created under clausc { (e), it msy

not be necessary to C}m mine the contention relating
to ingredient of the o- fence. Bu r since the l"frallty of .
rge-sheet has _Qpached.; we will deal”

thai contention 2:?.530 Counsel laid great

is on the expres sio:; “for which be cannot
orily account” ased in clause (e) of Section .
Act. He ll"“CLCd that that term means that -

.='c servant 18 en tit cd o an Oppor ity

"dte In \7CSUDcJQ1ﬂ_ Gfficer o cxplaln the

5

ooowo nality "Je:\mccn aesets and the
‘ cces of income. The fm sestigating U Officer -
T is Tequir d to consider his exp janation and the
CL..Q,L%C"‘l cet uloc by him must’ contain such
averment. he failure to MEDTON that requirement
WOUM vitiate the charge- sheet and rendexs it invalid.
His submission, it We Ay say $0, r")*ﬂplmely
overlooks ihe l,owus of the ﬂvcgtwatmo Cfficer.
- The ~1ufc\,v<rauno Officer 18 on y 1cqﬂnod to collect |
material to find out whether the “offence alleged
- appears to have been CCan"iDCl n the course of
«  +he taovestigafion, he may cr?‘rﬂmo the acmsui He
" may seek hls clarification and if necessary he may
eross clice 1\ with him about 3 ;5 known sources of .
income and assets posscssc by him. Indeed, fair
investigal iom. requires as rightly stated by Mr AL
Giri, icarn ned Solicitor UC“C‘_ﬂ that the act mcd
should not be mp in darkness. He Quowld te taken
mfte con‘:&cn if he is wiliing to cooperate. But to
state that aft rer collection of all material & the
Investigatin o Otficer must give an Of ponmut v to the

-

LlC\LL

]

with

'nllﬂ)ﬂcf

\.
[
L
{‘
L

')

¥
ACCUSEd aﬂd call upon him ¢ &l o 11f or the excess
e assets over the known soure s of umomc and
themn rj;cc.x_e whether the acc fm.u*"il 19 ls satisfactory or
1»[ S .

ndt, woul “be clevatng the Tnvestigating u"lc,Cl To .
the 1 ,okmfu of an enquiry \M-:lel or a judge. The
~Irvestigating Officer .15, not holding - an blxqm\y :
against. he sonduct of the public servant OX
determining she dispuied issucs regarding the
a TOD

f
=
-
e}
s B
&}
*L

-t
o]
(@]
(@
]
™
O

ortionality be"we._ex.:- the 8sseis and  the
of the accused. He just collects natel rial from
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all sides and prepares a rcpo -+ which %c {de% by Lhe,,
o .

conrt dnw‘e sheet. - . : ‘
76. The cb.are;e—she’et‘ is nothing | puta final Lc,'pon :
of police OEC‘LC@I under Hecticn 17 3(2) of the CrPC.

rv'\

The Sectio :L73(2) ‘r‘roﬁdes, hat.on comp‘euoﬂ of .
the 1-nf“bt1°'aL1f\11 the police of ficer mvestwaunc mto
a (,oom/,aDWc offence shail submit a 101)0L The
report must be in the form prescribed by the State
OGoverament and stating ﬂlcrcm (a) the pames of the -
parties; \b) the nature of the infor mation; (c) the
names of the pcrmts who-appear fo be ’mqmmtcd
- . vml\ he circumstances of the case; () th*hlcr any
offerice appears to have been bommmcd and, if so,
by \'fh Yool fe) whether the accusbﬁ has been 2 cxrre&,ted,
."f]‘) whether he had been released on s hond and, if
50, whether with or ~without sureties; and (g)
‘whether he has, been 'OfWLdCd 113 eus ‘Loav under
Section 170- As. observed by this Court i Satya
Narain Musam v.'State of Bihar-that the stz mfcow
quuwnmt ‘of the report under. Section 1 73(2)
would | be r‘ompl'ad with if the .various rh,taﬂs
prescy vibed therewmn-are included in the report. This
muon is an-intimation 1o the maomtxaLe that-upon
: investigation into  a. 1 ~ offence “the
rrvcsu«?aLmo ‘Officer has .been 'ﬂJlC to procure’
sufficient evidence for 1hc cou i to inquire into the
o'ffcnce'aaa the meccssary information is being scnt
to the court. In fact, the rcnou under Section 173(2)
DUrPOrts 1o be an oplmon of the Lh\resugﬂmg Officer
‘ia sg far as he 18 coqccw-w he has been able 1o
» prbul sufficient maLcnaL for the ftrial of the
accused by the court. The report is complete if it is
- ‘,aLCO;_,\LuaIMCQ with'all the d’mwncms and statements
-of witnesses a8 required by « Section 173(5) Nothing -
: more need bo- stated in the report of 1the
;- . Investigafing Officer. It is also not necessary that all
) " the details of the offende must be stated. The details
of the offence are required o be proved to bring’
home the Dum to the accused at a Tater stage i.e. -
the course of the nlal of’ UA case by ¢ udur*m
rxccopmum Cvidel!(‘,\,

v

(Sce alsc ObS,CIV.JUOllo ‘of the Supreme Court in State af

Maharastra V. Ismw(cmr Pwaﬁ Kalea'vm (_09 ) 1 8CC 542):

9p.  In the charge 28 ffr_amcé’u_ 1"_ is 1"nc=17101md. that Viren 2der Singh had
acqtﬁe;"cseq worth @ 14, c_,oa,oc /- as. & ms’c woia’l $2ving of ¢

3@,00,00{3/—. It 8P in'te ~out that ihis alguc of T L4 &.,65,000/— is -
inco'rr.ec‘i:. It wm e upeﬂ LO e le:r‘n"ci T ‘1&1 Comt 1o coucct LhC sald

. arjthmet Ccl/ | r:al error. This arithm‘etiif:al/ Cicrical Ccrrorx dou not makC'

i
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any difference 10 the substantive chaige and the allegati@,ns of the

" prosecution that “he accused-Virender Singh is 1cqmrcd G acrom t for and

satisfactorily - c,ymacr‘n ,“_ssets “disproportionate 0 thc k}iaown “sources of

\
mco*nc tq _ho cxtel-r_ of 6? ,68,208

33. - “With 1cjmd £0 Navben K"nm'u: itis 1 ged that heis a es ,tranced son

",

of \hlem.u‘ l nd was 1ving sep "Lralc“' It 1s ﬁ,uthm buomli’ced that hc

was 1o L \xcpcna,cw on . \ﬁrendel Singh as’ per Lhc service mlc and,

th'erefore:—, his assets can nnot be clab] N:chcn 1[(11117@1 is LhC sof) of'

f:.L:

Virender Singh and this fact is not in dispu As per the prosccutlon

Naveen Kumar was born on 4% Deccember, 1965 {iho 1071 this date Was

- disputed before me) but it is adnuﬁod rhat he was studying imomcumg till

' _1989_&116‘. Horcafter did MBA tll 1992. He Dletcd LL.B in 1996 As ]361

the prosccution :¢asc, from thc 10\,1\0 whieh was opcraiea by Vi endm

¢

Singh, dopumf‘n_u re}'.ztting to acq usmoh ot mecus imunovab ]c ylopeltms

ave bec:ﬂ (,L\JVC“ ed. It 1s also alJ\,\gcd that Locker No.. 1063 Aﬁahabad Bank,
A

Bchra Xnclave Branch in the name of }\qpvuay Singh was operated by

Navcca I Cepnar. He had Lorged the signatures of Ranvijay Singh, who h't(l

pn d. T1is édlegm 1114 1110 forg gery has been established as per ‘th_e report

10L,01v"o. trom the G (Sovern mcnt ﬁJxammCT of O cstloncd Dou ments’."l‘he '

‘questicn v\'fl ther Naveen Kumal was depeadent on Virender Smgh for the :

purpose of avai'iin%' c_ertain 'be,neﬁts un’"" - the service 17:105 is Lotally

.
.‘\

srrelevant for the pi osccuuon under 1 Act,3047 0T 1 J8 and 1PC.-The

- chargcs'avainst Na‘vecﬁ Kumar are that he had en’tered into cons pnacy or .

had aided or abetted commission- of various o“mcca bv \fhcndm olngh

These ch;gcs S'tand on their own 'f‘ootmg. and have noth‘lng to do w1th the

guestion whether or not- .\Tavee.n Wummar was ‘dependent’ on’ his: father as

"
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m——em——— e
per service rules of the Government 0 avail certain benefits or for the
pmpoqc of declar atlon

34.' Tn ch of the abovc, it 1s clear that therci_are sufficient grounds o

fir ame charges against both the petmoners | .

The w11“t pctltlon% are accordmgly dlsmlssed

Onselvatlons made above are for the dl%posal of the present ert
petltlons and will not be construed as obeervatlons on merits binding ,on

'th'e {rial court.

N@V]EMBER 21',%@ 10.
VKR/P



