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# IN THE HIGH COURT OF DELHI AT NEW DELHI

+ FAOQ(OS) NO.323/72009 & CM 10632-33/2009
Date of Decision ; 8" Septermber, 200
HANDUM INDUSTRIES LTD. .. Appellant

Through:  Mr. Rajiv Nayar, Sr, Adv. with
Mr. Anurag Mathur, Mr, C, M. Rao, Advs.

Versus

NATIONAL AGRI CO-OPERATIVE MARKETING
FEDERATION LTD. & (ORS. -....Respondents

Through:  Mr. Himinder Lal, Adv.

CORAM:
HON'BLE MR, JUSTICE MUKUL MUDG AL
HON'BLE MS. JUSTICE REVA KITETRAPAL

.  Whether the Reporters of local papers
may be allowed to see the judgment”

2. lobereferred to the Reporter or not? v
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Whether the judgment should be
reported in the Digest?
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MU MUDGAL.L

. With the consent of the learned counsel for the appellant and

respondent no. 1, th

e appeal 15 taken up for hearing.

2. The learned counsel for the appellant states that the respondents 2

and 3 are not required to be served as they are merely proforma parties.

In the Memo of appeal also, it has been so stated.

3.  The principal grievance of the leamed Senior Counsel for the

appellant, Shri Rajiv Nayar. is two fold and arises from the following

paragraph of the impugned order of the leamed Single Judge dated 20"

May 2009 which reads as follows:

B

FAD(OS] No.323 /2009

=4 i is apparent from the pleadings
and record that the NAFED/Petition had by
openings of LOCs af the instance ol the
respondent in [avour ol the sellers, lor the material
being stocked by the réspondent n its company
stockvard, meurred heavy  [abilines, The
respondent had procured orders and assured the
petitioner that the payment of the amount shall be
made as and when stock 15 sold.  However, the
respondent  did ot discharge it liability of
making payiment to the petitioner within the (ime
schedule as prescribed under the agreement.  The
respondents admitted their liability of more than
Rs.27 crore, which i3 not inclusive of the interest
etc. as calculated by the petitioner, The agreement
between (he parties peovides the liability ol
respondents o pay interest to the petitioner apart
from service charpes, sales tax, excise etc. The
liability ol respondents as stated by the petiioner
is prima facie correct and s per the terms of the
agreement, The respondents thus have to pay an
amoun! gbove of {872 crore to the pelitioner,
The stock lving in the stockyard, as per the
valuation report, 15 of much less than the amount
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pavable by the respondent. |, therefore, consider
i order to secure the nterest of the petitioner, it 1s
necessary thal this stock in the stockyard be
disposed of by the petitioner m a public auction
through open tenders. The respondent in its
carrespondence with the petitioner itsell’ has
written that the steck would be losing its worth
wilh the passage of time, Relevant paragraphs of
the letter dated 2562008 written by the
respondent 10 the petitioner reads as under;

“lNowever, in order to give
additional comfort tw NAFED, the
company ahd given post dated cheques
and had also offered immovable
properly as collateral security though 1t
was not originally envisaged. Further,
the company has also been mepularly
making the payments thereby reducing
the outstandmg amount o Es50
crores, Dt of this amount also, we are
arranging Rs.4.50 crores as per the
schodule adwvised by our Managmp
[rector o NAFED and it shall be our
endeavour to clear off the balance dues
also at the carliesl.

It i5 also worth mentioning here that
all the stocks that have been procured
are lnilor made siocks o sl the
specific requirements of our customers
amd any  distress sale o lore the
disposal of the stocks will entail heavy
losses to Handum.

In light of the above facts, wo are
reguest vou nol o mitale any further
sieps o dispose of the siocks il
December, 2008 s we s making
sincere ellorts 1o il the balance stock
and are confident that with your
support, we wall be able to close the
aecount al the carlest”

4. It has been urged that while admission of the liability of the
appellant to the extent of Rs.27 crores has not been wrongly recorded but

the finding that the appellant was liable to pay above a sum of of Rs.72
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crores 1o the respondent practically concludes the arbitration proceedings.
The other grievance is that the respondent was permmitted to unilaterally
sell the stocks lying at M/s Handum Industries.  He has submitted that
unilateral auction would not attract the correct market value and
accordingly, the order deserves to be parlially set aside on these two
counts only. The learned counsel for the respondent No.1 Shri Himinder
Lal, however, stated that observation of all the habilities of Rs.72 crores
may not be sustainable at this stage though the finding of the learned
Single Judge in case of admitted liability of Rs.27 crores is in fact
recorded on the statement of the appellant. He further submitied that as
per the impugned judgment the public auction was to be after informing
the appellant about the date of auction and obtaining the recent valuation

report of the stock and therefore, the order is justified.

5.  The learned counsel for the appellant and respondent no.l, after
some arguments, however, agree that since the tormer Chiel Justice of
India Hon'ble Justice R. C. Lahoti was looking into the matter as the sole
Arbitrator, any interim directions in the matter save and except the
restraint on the selling and dispesing off the property described n
paragraph 5 of the impugned judgment, may be obtained from the learned
Arbitrator itself. We, therefore, modify and set aside the order of the
learned Single Judge dated 20" May 2009 to the extent of the public

auction of the property, and the recorded liability ol the respondent to pay
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a sum of Rs.72 crores. However, interim orders for such or any other
relief may be obtained from the learned Arbitrator by both the parties,
Mr. Lal submitted that the amount may in fact be more than Rs.72 crores.
We are of the view that this plea may be raised before the learned

Arbitrator.

6. Accordingly, with the aforesaid observations and directions the

appeal stands disposed of.
¢ Wy

MUKUKLU"G&LJ.

[ P

REVA KHETRAPAL. J.

September O, 2009
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