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IN THE HIGH COUIIT OF DELHI AT NEW DELHI •

WP(C) No. 4233 of 1993

Date of decision: April 24, 2009

DELHI MEDICAL ASSOCIATION & ORS. PETITIONERS
Tiirough: Mr. S.P. Kaira, Senior Advocate with
Mr.Praveen Chauhan and Mr. Anmol Sinha, Advocate

versus

UNION OF INDIA & ORS. RESPONDENTS
Through: Mr. S.D. Salwan, Advocate for GNCTD
Mr. Vivek Kumar Tandon with Mr. Daiyan Hussain,
Advocate for Directorate of Health Services.

LPA No. 132 of 2008

SANTOM HOSPITAL APPELLANT
Through: Ms. Radhilca Chandrashekhar, Advocate

versus

GOVT. OFNCTOFDELm&ORS. RESPONDENTS
Through: Mr. S.D. Salwan Advocate for GNCTD.
Mr. Vivek Kumar Tandon with Mr. Daiyan Hussain,
Advocate for Directorate of Health Services.
Ms. Zubeda Begum, Advocate

WP (C) No. 5782 of 2007

SANTOM HOSPITAL PETITIONER
Through: Ms. Radhika Chandrashekhar, Advocate

versus

GOVT. OF NCT OF DELHI & ORS. RESPONDENTS
Through: Mr. Vivek Kumar Tandon with Mr.
Daiyan Hussain, Advocate for Directorate of
Health Services, Mr. S.D.*Salwan, Advocate for
GNCTD

WP (C) No. 6788 of 2007

KISHNI DEVI CHARTIABLE CLINIC & ORS. ..... PETITIONERS
Through: Ms. RadhilcaChandrasheldiar, Advocate

versus i
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GOVT. OF NCT OF DELHI & ORS. RESPOISIDENTS
Through: Mr. Vivek Kumar Tandon with
Mr. Daiyan Hussain, Advocate for Directorate of
Health Services.

WP(C) No. 6789 of 2007

SHANTI CLINIC PETITIONER
Through: Ms. Radhika Chandrashekhair, Advocate

versus

GOVT. OF NCT OF DELHI & ORS.. RESPONDENTS
Through: Mr. Vivek Kumar Tandon with Mr.
Daiyan Hussain, Advocate for Directorate of
Health Services.
Ms.Zubeda Begum, Advocate

WP (C) No. 6795 of 2007

APOTHECARIES LIMITED PETITIONER
Through: Ms. Radhika Chandrashekhar, Advocate

versus

GOVT. OF NCT OF DELHI & ORS. RESPONDENTS
Through: Mr. Vivek Kumar Tandon with Mr.
Daiyan Hussain, Advocate for Directorate of
Health Services.
Ms. Zubeda Begum, Advocate

WP (C) No. 7290 of 2007

INDIAN HOSPITAL PETITIONER
Through; Ms. Radhika Chandrashekhar, Advocate

versus

GOVT. OF NCT OF DELHI & ORS. RESPONDENTS
Through: Mr. Vivek Kumar Tandon with
Mr. Daiyan Hussain, Advocate for Directorate of
Health Services.

WP (C) No. 8258 of 2007

LIFE LINE MEDICAL CENTRE ..... PETITIONER
Through;Ms. Radhika Chandrashekhar,Advocate

versus
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GOVT. OF NCT OF DELHI & ORS. RESPONDENTS
Through: Mr. Vivek Kumar Tandon with
Mr. Daiyan Hussain, Advocate for Directorate of
Health Services, Ms. Zubeda Begum, Advocate

WP (C) No. 8337 of 2007

DURGA HOSPITAL PVT. LTD. PETITIONER
Through: Ms. Radhika Chandrashekhar, Advocate

versus

GOVT. OF NCT OF DELHI & ORS. RESPONDENTS
Through: Mr. Vivek Kumar Tandon with Mr.
Daiyan Hussain, Advocate for Directorate of
Health Services, Ms. Purbali Bora, proxy counsel
for Ms. Aruna Tiku',Advocate

WP (C) No. 8833 of 2007

DR. BALA DEVI'S HEALTHY FAMILY
ANDANR ....PETITIONERS

Through: Ms. Radhika Chandrashekhar, Advocate
versus

GOVT. OF NCT OF DELHI & ORS. RESPONDENTS
Through: Mr. Vivek Kumar Tandon with
Mr. Daiyan Hussain, Advocate for Directorate of
Health Services.
Ms. Sonia Sharma, Advocate for GNCTD.

WP (C) No. 8835 of 2007

CHANDRALEELA HOSPITAL PETITIONER
Through: Ms. Radhika Chandrashekhar, Advocate

versus

GOVT. OF NCT OF DELHI & ORS. RESPONDENTS
Through: Mr. Vivek Kumar Tandon with Mr.
Daiyan Hussain, Advocate for Directorate of ,
Health Services.
Ms. Sonia Sharma, Advocate for GNCTD.

WP (C) No. 8908 of 2007

J.M.S.S. HOSPITAL PETITIONER
Through: Ms. Radhika Chandrasheldiar, Advocate
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versus

GOVT. OF NCT OF DELHI & ORS. RESPONDENTS
Through: Mr. Vivek Kumar Tandon with Mr.
Daiyan Hussain, Advocate for Directorate of
Health Services.
Ms. Sonia Sharma, Advocate for GNCTD.

WP (C) No. 9384 of 2007

Dr. S.P. MAHESHWARI PETITIONER
Through: Mr. S. Chaturvedi, Advocate

versus

GOVT. OF NCT OF DELHI & ORS. RESPONDENTS
Through: Mr. Vivek Kumar Tandon with Mr.
Daiyan Hussain, Advocate for Directorate of
Health Services.

WP (C) No. 524 of 2008

AAKASH EYE & GENERAL HOSPIAL PETITIONER
Through: Ms. Radhika Chandrashelchar, Advocate

versus

GOVT. OF NCT OF DELHI & ORS. RESPONDENTS
Through: Mr. Vivek Kumar Tandon with Mr.
Daiyan Hussain, Advocate for Directorate of
Health Services.

WP (C) No. 909 of 2008
WELCOME HEALTH CARE CENTRE
AND HOSPITAL PETITIONER

Through:Ms. Radhika Chandrashekhar,Advocate

versus

GOVT. OF NCT OF DELHI & ORS. ..... RESPONDENTS
Through:Mr. VivekKumar TandonwithMr.
DaiyanHussain,Advocatefor Directorateof
Health Services.
Ms. Ruchi Sindhwani, Advocate for GNCTD.

WP (C) No. 910 of 2008
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ANAND MAYA HOSPITAL PETITIONER
Through:Ms. RadhikaChandrashekhar,Advocate

versus

GOVT. OF NCT OF DELHI & ORS. RESPONDENTS
Through:Mr. Vivek KumarTandonwith
Mr. DaiyanHussain,Advocatefor Directorateof
Health Services.
Ms. Ruchi Sindhwani, Advocate for GNCTD.

WP (C) No. 911 of 2008

AGRAWALEYE INSTITUTE PETITIONER
Through:Ms. RadhikaChandrashekhar,Advocate

versus

GOVT. OF NCT OF DELHI&ORS. RESPONDENTS
Through:Mr. VivekKumarTandonwith
Mr. DaiyanHussain,Advocatefor Directorate
of Health Services. • .
Ms. Ruchi Sindhwani, Advocate for GNCTD.

WP (C) No. 912 of 2008

HANDASTONECLINIC PETITIONER
Through:Ms. RadhikaChandrashekhar,Advocate

versus

GOVT. OF NCT OF DELHI&ORS. RESPONDENTS
Through:Mr. VivekKumarTandonwith
Mr. DaiyanHussain,Advocatefor Directorate
of Health Services.
Ms. Ruchi Sindhwani, Advocate for GNCTD.

WP (C) No. 915 of 2008

SHARMAMEDICALCENTRE PETITIONER
Through:Ms. RadhikaChandrasheldiar,Advocate

versus

GOVT. OF NCT OF DELHI&ORS. RESPONDENTS •
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Through: Mr. Vivek Kumar Tandon with Mr.
Daiyan Hussain,Advocate for Directorate of
Health Services.
Ms. Ruchi Sindhwani, Advocate for GNCTD.

WP(C) No. 1018 of 2008

K.K. SUR-GICALAND MATERNITY CENTRE PETITIONER
Through:Ms. RadhikaChandrashekhar,Advocate

versus

GOVT. OF NCT OF DELHI & ORS. RESPONDENTS
Through:Mr. VivekKumarTandonwith
Mr. DaiyanHussain,Advocate for Directorate
of Health S ervices.
Ms.ShikhaPalsule,proxy counsel for Mr. Saleem
Ahmed, Advocate for R-2

WP (C) No. 3214 of 2008

ANANDENT& SPEECHCENTRE PETITIONER
Through:Ms. RadhikaChandrasheldiar,Advocate

versus

GOVT. OF NCT OF DELHI& ORS. RESPONDENTS
Through:Mr. VivekKumarTandonwith
Mr. DaiyanHussain,Advocatefor Directorateof
Health Services.
Mr. Virendra Singh, Advocate

WP(C) No. 3215 of 2008
C.M. PATELHOSPITAL .....PETITIONER

Through:Ms. RadhikaChandrashekhar,Advocate

versus

GOVT. OF NCTOF DELHI& ORS. RESPONDENTS
Through:Mr. VivekKumarTandonwithMr..Daiyan
Hussain,AdvocateforDirectorateof Health Services,
Mr. Virendra Singh, Advocate

AND
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WP (C) No. 3216 of 2008

GANDHt NURSING HOME PETITIONER
Through: Ms. Radhika Chandrashekhar, Advocate

versus

GOVT. OF NCT OF DELHI & ORS. RESPONDENTS
Through:Mr. Vivek Kumar Tandon with Mr. Daiyan
Hussain, Advocate for Directorate of Health Services,
Mr. Virendra Singh, Advocate

\

CORAM:
HON'BLE THE CHIEF JUSTICE
HON'BLE DR. JUSTICE S. MURALIDHAR

1. Whether Reporters of local papers may be -n
allowed to see the judgment?

2. To be referredto the Reporteror not? j
3. Whetherthe judgmentshouldbe reported^

in Digest?

JUDGMENT
24.04.2009

S. MURALIDHAR, J.

1.1 These petitions and appeals raise similar questions and are accordingly

I being disposedofby this commonjudgment.The leadpetition,.WritPetition
(C) No. 4233 of 1993 by the Delhi Medical Association seeks a declaration

that Rule 3 of the Delhi Nursing Home (Amendment) Rules 1992 is ultra

vires the Delhi Nursing Homes Registration Act 1953 ('Act') and is also

arbitrary and discriminatory and therefore violative of Articles 14 and 19 (1)

(g) of the Constitution of India. The other prayer in the writ petition is for a.
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direction to the Respondents not to give effect to the said Rule 3 and to

register all nursing homes which are eligible for registration under the Act

without insisting on the fulfillment of the conditions prescribed under the

impugned Rule 3.

1.2 It was submitted at the outset by counsel for the petitioners that with the

changes brought about by the Master Plan for Delhi (MPD) 2021, and the

introduction of the mixed land use norms, the questions arising in the present

batch of petitions ought to be left unanswered and that the petitioners' case

be directed to be considered by the Respondents under the new norms. This

Court is not inclined to accept this plea since the principal questions

concerning the Act are bound to recur notwithstanding the new MPD norms.

The petitioners have been protected from adverse consequences of the law

on account of the interim orders which have operated for over a decade. It is

therefore important and necessary for this Court to deal with the contentions

raised on merits.

The Provisions of the Act and the progressive changes to the Rules

2. The Delhi Nursing Homes Registration Act, 1953 ('Act') was enacted to

provide for the registration and inspection of nursing homes in the State of

Delhi. Under Section 2(iv) of the Act, a nursing home has been defined

thus;
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"(iv) Nursing Home means any premises used or
intended to be used for the reception of persons suffering

from any sicknessinjury or infirmityand the providingof
treatment and nursing for them and includes a maternity

home, and the expression 'carry on nursing home' means

to receive persons in a nursing home for, any of the
aforesaidpurposes and to provide treatmentor nursing
for them."

3. Section'3 prohibits the running of a nursing home without registration.

The saidprovisionreads as under:

"3. Prohibition to carry on nursing home without
registration- No.person shall carry on a nursinghome
unless he has been duly registered in respect of such
nursinghome and the registrationin respecthas hot been
cancelled under section 7.

Provided that nothing in this section shall apply in the
case of a nursinghome which is in existenceat the date
of the commencement of this Act, for a period of three

months from such date or if an application for

registrationis madewithinthatperiodinaccordancewith'
the provisions of section 4 until such application is ,
finally disposed of"

4. Under Section 7, the supervisingauthoritymay at any time cancel the

registrationin respectof a nursinghome on the same groundwhich would

entitledthe supervisingauthorityto refuse an applicationfor registrationojr

WP{C} No. 4233/93etc. ^



if any person is convicted under the Act or of an offence in respect of that

nursing home.

5. The Delhi Nursing Homes Registration Rules 1953 ('Rules') sets out the

procedurefor-applyingfor the registration.The Rules were furtheramended

in 1966. Therein a schedule was added with reference to Rule 14. The

Schedule,sets out the requirement of the nursing homes including the

buildings,water supply,health, clothing,sanitaryrequirementsof staffand

other equipments.Importantly,as far as buildingsare concerned,clause (1)

(b)(i) stipulatesthat "The buildingused for the nursinghome shall comply

with the relevantmunicipalbye laws in force from time to time". In the

1992 amendment Rule 3(i) further amended to read as under:

"(i) The building used for the Nursing Homes

comply with the relevant Municipal bye-law as in
force and such guidelines as may be framed by the

Ltd. Governor from time to time and the use of

the premises shall conform to the laiid Mse
prescribed under relevant iaw(s)." (emphasis
supplied)

6. Appendedto the rules was the 'standardfor a nursinghome, maternity

home'. Thereunder it is clearly stipulated that "building must comply with

the municipal bye-laws".

WP(C) No. 4233/93etc. P"9e10of35



{

7. A reading of the Rules amended from time to time shows that the

requirement of a nursing home having to conform to the municipal building

bye-laws has been in existence for over forty years now. The Delhi

Municipal Corporation Act has been in force since 1957. For the New Delhi

area, the New Delhi Municipal Committee's bye-laws have been in force

during this period. Even earlier the Punjab Municipal Laws were applicable.

These municipal bye-laws intended to regulate the uses of buildings in

residential and non-residential areas for different purposes. The Schedule to

the 1966 amendments to the Rules set out that detailed standards for a

building that was to be used for running a nursing home.

Position under the Master Plan for Delhi 1962

8. As far as the Delhi Development Act 1957 ('DD Act') is concerned it

preserved the status quo for the pre-1957 buildings in terms of Section 14

thereof At no point in time after the enactment of the DDA Act, or the

coming into effect of the MPD 1962 was any exemption granted to nursing

homes from the applicability of either the DD Act or the MPD. As of 1966,

therefore, there was no question of a buHding housing a nursing home not

having to comply with the requirements of the MPD. Even otherwise the

requirement of having to satisfy the municipal building bye-laws was in

vogue since 1963 itself. None of the nursing homes challenged the validity

of the Rules that mandated this. They also did not question the applicability

of the municipal bye-laws to nursing homes.
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9. In effect therefore what happened in 1992 was only to add the

requirementofthe nursinghomeshavingto satisfythe landuse requirements

if they had to be registered under the Act and Rules. The land use

requirementswere not new in the sensethat the MPD alreadymandatedsuch

compliance.Ifanursinghome did not complywith the MPD requirementas

regardsland use, itwould invitepenal actionunderthe DD Act. All that the

1992 amendment to the Rules did was to incorporate this statutorily

mandatoryrequirementas an additionalconditionfor grantofregistrationto

anursinghome underthe Act. Itwas thereforenot anew requirement.Itwas

in any event required to be compliedwith in terms of the DD Act. This

carmot be viewed as being so dramaticallydifferent from the restrictions

aheadyin place as regardsthe use ofbuildingsfor non-residentialpurposes.

The nursing homes which aheady conformedto building bye laws were

unlikelyto be unawareofthe requirementsunder the MPD as regards land

use.

Maingroundsofchallengein the 1993 writpetition

10. W.P (C) No.4233 of 1993, filed on 3'"'^ September 1993 by the Delhi

Medical Association,refers to the above amendmentsto the Rules. .It is

stated that the respondentshad not been adopting a consistentpattern in

regard to registrationof nursing homes under the Act. There had been a

numberof occasionswhen registrationhas been refusedon a reasonwholly
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extraneous to the Act. It is stated that while in respect of one Amar Heart

Medical Centre at Panchsheel Park, registration was refused on the ground

that DDA had raised an objection to the use of the premises for a nursing

home being in violation of the Master Plan for Delhi (MPD), similarly

placed institutions have been granted registrations.

11. It is submitted that on March 1982 the DDA had prepared draft

regulationsfor establishmentofnursinghomes. Adecisionwas taken on 5'*^

December 1989 by a high powered committed which had recommended

grant of registrationto the nursinghomes operatingin residentialareas for a

number of years. This was followed by a further draft amendmentto the

rules on 4^^ November 1991. It. is stated that in view of all these steps, the

petitionersexpectedthat the authoritieswould come out with a coherentand

clear policy which would advance the objectives of the Act. Instead the

impugned amendment to the Rules in 1992 came as a surprise to the

petitioners.The immediateeffect of the amendmentwas that a substantial

majorityof nursing homes stood disqualifiedfrom the beneficialprovisions

of the Act since they did not conform to the land use norms under the MPD

and the Zonal Development Plan (ZDP) published under the DDA Act 1957.

The representationsmade by the petitionerswere to no avail. A news item

had appeared on 1'^ April 1993 reportingthe stand taken by the Union of

India in Parliament that nursing home established prior to August 1990

could continue till 1996with payment of the requisite fee.
WP[C) No. 4233/93etc. Page13 of35



12. It is submitted that the insistence upon the compliance with the

provisionsofthe MPD woulddefeatthe object'ofthe Act and the Rules. The

impugned1992 amendmentto the Rules is also challengedas beingyiolative

ofArticles 14 and 19(l)(g)of the Constitution.In effectit is submittedthat

by insistingon compliancewith the land use norms as per the MPD, a large

numberofnursinghomes wouldbe renderedunauthorisedand be proceeded

againstfor committingapunishableoffenceunderthe DD Act. It would also

deprivenursinghomes of the benefitsconsequentialupon registrationsuch

as coverage by medical insurance since the insurance companies would

cover only such hospitals and nursing homes as are registeredwith local

authorities.It is pointedout that the groundrealitywas that out ofthousands

ofnursinghomes operatingin Delhionly 117 were registeredand eventhese

wouldface deregistrationin termsofthe impugnedamendmentto the Rules.

13. The impugnedRule is challengedas being ultra vires Sections5and 16

ofthe Act cine the latter do not specifycompliancewith the MPD land use

norms as one ofthe pre-requisitesfor registration.It is pointedout that since

the Act is a complete code, a norm not prescribedthereunder cannot be

imposed particularlywhen such norm has no nexus with the standard
stipulatedin Section5(d) of the Act. It is submittedthat by not permitting
nursing homes in residential areas, citizens would be deprived of timely
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access to medical facilities particularly in emergency situations. It is
submitted that as long as conditionsunder the Act are satisfied, the
questionwhetheranursinghome or maternityhome was violatingtt>e MPD
land use norms was irrelevantfor the purpose of grant of registration.The
impugned provision is stated to inffinge the fundamental right of the
membersofte petitionerDMA underArticle19(l)(g)ofthe Constitution.

Proceedingsin the 1993 writpetitionby theDMA

% 14. Noticewas directedto issue in te saidwritpetitionby te Court on 7'
September1993. However even after ayear, i.e. till 13 Septembe ,
none of the Respondentshad filed their replies. Aprayer was madcon
behalfof the Petitionersthat acomprehensivesurvey be conductedof
nursinghomes in Delhi both' in the conformingas well as non-conforming
..eas The Court found thatRespondentNo.4 DeM DevelopmentAuthority
(DDA) had not been appearing for last several hearings.Notice was

% issuedto it to appearon the next date i.e. 26^ October1994. Thereafterthe
Govermnent of the National Capital Territory of Delhi ('GNCTD'),
RespondentNo.2, and the Directorateof Health Services of the GNCTD,
RespondentNo,3 filed acommoncounteraffidavit.The DDA howeverdid
not file any affidavitby then. In the circumstances,this Court directedon
26- October 1994 that Respondents2and 3"shall make survey of all the
nursing- homes hr the Union Territory in conforming areas and non-

Page 15 of35
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conformingareas irxespectiyeof the amendedRule3wUch came into force
on May 1992."

15. The DDA filed its affidavitin the writ petitionon S" December 1994.
The standofthe DDAwas as follows:

"VI That the MasterPlan further providesthat in
Health Centres or aNursingHome, there can be
apart from its Health Centre and Nursing Home,
onlyawatchandwardresidentup to 20 sq.m anda
chemistshop up to 15 sq.m. The premiseswhich
is earmarked in lay out plan for as a use of
•residentialhouse, cannot be pennittedto be used
for a nursing home, hospital, or a health care
centre. In respect of residentialpremises,master
plan inter aUa provides that the commercial
activityshall be allowedonly on the ground floor
to the extentof 25% or. 50 sq.m whicheveris less
subjectto the provisothat such establishmentis to ,

i be nm by the residents of the dwellingunit and
^ thereafter, also provides for a restriction by

excluding certain activities which are not
permitted.

The Master Plan further provides that a
professionalactivity is permitted in aresidential
plot on any floor subjectto the conditionthat the
residentof the premisesshall be permittedto use a
part of his residenceto amaximumof 25% of 50
sq.m whicheveris less for non-residential
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nuisance activitywhich is rendered for rendering
the servicesraisedfor professionalsldlls.

VII. That with the.above backgroundin respectof
the MasterPlan, I say that the DelhiBuildingBye-
Laws 1953 have been enacted for regulatingthe
activities under the jurisdiction of Delhi
Development Authority as well as Municipal
Corporation of Delhi. The said Bye-laws are
applicable to the Building Regulation activity in
the UnionTerritoryofDelhi and the same applyto
the design and constructionofthe buildingin case
of building is erected."

16. The GNCTD filedafurtheraffidaviton January1995 in compliance
with this Court'sdirectionissuedon 26^ October1994. In the said affidavit
it was inter alia stated that in response to the advertisementissued aslang
nursing homes to submit particulars in the. prescribed proforma, 433
applicationshad been received from^ unregisterednursing homes. It was
stated that "majority of the nursing homes surveyed fulfil the requisite
medicalstandardsas prescribedunderthe DelhiNursingHomesRegistration
Act 1953 and Rules framed thereunder except amended Rule 3. Exact
numberwill be informedat the time ofhearing."

17. This Courtwas informedat the hearingon 23'-'' January1995 by learned
counselfor the GNCTDthat out of433 nursinghomeswhich.hadresponded

Page 17 of 35
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to the advertisement issued by it only 243 were found to have fulfilled the

requisite medical standards as prescribedunder the Act.

18. The petitioner, Delhi Medical Association, filed an additional affidavit

on 3"^^ May 1995. Thereafterby an order dated 24^*^ May 1995 while issuing

Rule, this Court took on record the statement made in the affidavit of the

Director, Health Services and passed a detailed interim,order, the operative

portions of which read as under:

"In view of the statements made in the affidavit filed by the

Director, Health Services that majority of Nursing Homes

surveyed fulfil the requisite medical standards as prescribed
I

under Delhi Nursing Homes Registration Act, 1953 and Rules

framed thereunder except satisfying the requirements under the

amended Rule 3 we consider it appropriate and just to issue

such an interim direction pending disposal of the Rule to the

respondentsnot to take anyactionunderthe provisionsof Delhi
NursingHomesRegistrationAct, 1953 for non compliancewith

the provisionsof Rule 3 of Delhi NursingHomes Registration
(Amendment)Rules 1992, providedthey fulfil all the requisite
medical standards as prescribed under Delhi Nursing Homes

Regi'strationAct, 1954 and Rules framed thereunder except
amended Rule 3 of the Rules."

19. This Court further explainedin the said order that it had issued the above.

direction"talcinginto considerationthe fact that the majorityof suchnursing

homes were established and have been functioning from .before 1.5.1992

when the provisions of amended Rule 3 have been brought in and
WPIC) No. 4233/93etc. P"9e18 of35



consequently the issue of public health is involved and also in view of the

fact that unless we issue such an interimdirectionit would cause hardship

and agony to the general public undergoing treatment in those nursing

homes."

20. At the hearingon IS^*" December1996 it was clarifiedthat the stay order

passed by this Court would not come in the way of the National Human

Rights Commission ('NHRC') examining the complaint pertaining to the

death of a 14 year old Class X student at the private hospital.

21. In the meanwhile the Chairman of the DDA (the Lt.Governor of

GNCTD) notified the Delhi Development Authority (Permission of

Residential Land and Building for Use as Nursing Homes) Regulation 2003.

As per the clause VI of the DDA Regulations 2003 certain nornls were

stipulated for permitting the use of residential premises for running nursing

homes. The permission was to be granted by DDA subject to the fulfillment

of these norms and further subject to the payment of a 'permission fee'. This

Court has been informed that till date the Municipal Corporation of Delhi

('MCD') has not framedanybye-lawsspecificallyfor nursinghomes.

22. The MPD 2021 has stipulated new mixed land use norms. These will be

referredto shortly.The DDA also notifiedthe rates for 'permissionfee' and

that is stated to be under challenge in this Court in W.P. (C) No. 17379 of
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2004 {National Medical Forum v. DDA). It is stated that this Court has

granted an interim stay subject to the petitioners depositing 2.5% of the

permission fee. It is pointed out that in 2007.DDA/MCD began demanding

'conversion charges' instead of permission fee. This was challenged in this

Court by way of W.P. (C) No. 468 of 2008 {Delhi Medical Association v.

MCD) and a batch of similar petitionswhich are stated to be also pending.

23. The contention of the petitioners in W.P. (C) No. 6795 of 2007

{ApothecariesLtd. v. GNCTD) and the batch of connectedpetitions is that

Rule 3 has become redundant in view of the DDA Regulations 2003 and the

MPD 2021. One other contention is that a nursing home undertaking

medical termination of pregnancy (MTP) cannot be asked to comply with

the requirementsof the Nursing Homes Act as they are governed by the

Medical Termination of Pregnancy Act ('MTP Act'). It is stated that the

GovernmentDepartmentswere not intendingto acceptany applicationfrom

the nursinghomes for issuingNo ObjectionCertificate('NOC'),

24. In one of the connectedpetitions,W.P. (C) No. 5782 of 2007, a learned

Single Judge ofthis Court by an order dated 4^^ February2008 rejectedthe

prayer for interim relief holding that as per the DD Act, the Municipal

Corporationof Delhi Act, 1957 and the Buildingbye-lawsmade hereunder,

a buildingconstructedfor residentialpurposecannotbe put to any otheruse.

Aggrievedby the refusal of interimstay one of the nursinghomes, Santom

Hospital, has filed LPA No. 132 of 2008 in this Court, The principal

contentionin the appeal that the DDA has permittedthe use of a residential
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remises for rumiing a nursing home and therefore the MCD which has

admittedlynot framed any bye-lawsfor nursing-homesin particularcannot

raise any objection.

Importance of the Master Plan norms

25. One of the principalissues arisingfor determinationin the presentcases

is whether the Rules in questioncan be amended to insist that in order to

obtain a valid registrationunder the Act the building in question has to

conformto the land use norms specifiedunder the MPD 2021(earlierMPD

1962 as amendedin 1990)..The law as regards the importanceof a Master

Plan prepared under a statute for the planned developmentof an urban

conglomerationis fairly well settled. The Master Plan so prepared is a

statutoryinstrumentwith all attendantconsequences.

26. In BangaloreMedicalTrust v. B.S. Muddappa, (1991) 4 SCC 5^, the

SupremeCourt was dealingwith an instancewhere in the schemeprepared

under the BangaloreDevelopmentAuthorityAct 1976 (BDA Act) an open

space in a residentialcolony was earmarkedfor a public park. The Chief

Ministerwrote to theBangaloreDevelopmentAuthority(BDA) for thegrant

of a suitablesite to the appellantBangaloreMedicalTrust for settingup a

privatehospital.The Chairman,BDA thereafterwrote to the ChiefMinister

statingthat the appellant,was keen to constructa, nursinghome in the area

reserved for the public park. On this letter the Chief Minster made an

endorsementthat area couldbe convertedinto a civic amenitysite. This led
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to the site being allotted to the Trust for constructing a nursing home. This

decision was challenged by certain public spirited citizens in the Kamataka

High Court. Although a learned Single judge of that High Court rejected the

writ petition, the Division Bench reversed the decision holding that the area

earmarked in the Scheme for a public park could not be used for a nursing

home or hospital. The decision of the Chief Minister and the consequential

orders of the BDA were set aside. The further appeal by the Trust was

dismissed by the Supreme Court-. It explained the legal position thus (SCC,

p.69):

"The scheme is a statutory instrument which is administrative

legislationinvolvinga great deal of general law making of universal
application,and it is not, therefore,addressedto individualcases of
persons and places.Alterationof the schememust be for the purpose
of improvementand better developmentof the city of Bangaloreand
adjoining areas and for general application for the benefit of the
publicat large.Any alterationofthe schemewith a viewto conferring
a benefit on a particular person, and without regard to the general

good of the public at large, is not an improvementcontemplatedby
the section."

27. In the same decision it was further emphasized that a space earmarked

for a particularpurposeunderthe MasterPlan cannotbe used for any other.

It was observed (SCC, p.70, 75):

"....once appropriatedor appliedor earmarkedby formationof 'open
spaces' or for buildingpurposes or other developmentin accordance
with a duly sanctioned scheme should not be used for any other
purpose unless the scheme itself, which is statutoryin character, is
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formally altered in the manner that the BDA as a body corporateis

competent to alter. This section, of course, empowers the BDA to

lease or sell or otherwise transfer any property. But that power has to

be exercised consistently with the appropriation or application of land

for formation of 'open spaces' or for building purposes or any other

development scheme sanctioned by the government. Property reserved

for open space in a duly sanctioned scheme cannot be leased or sold

away unless the scheme itself is duly altered. Any unauthorised

deviation from the duly sanctioned scheme by sacrificing the public

interest in the preservation and protection of the environment by

means of open space for parks and playgrounds and 'ventilation' will

be contraiy to the legislative intent, and an abuse of the statutory

power vested in the authorities

"Protection of the environment, open spaces for recreation and fresh

air, playgrounds for children, promenade for the residents, and other

conveniences or amenities are matters of great public concern and of

vital interest to be taken care of in a development scheme. It is that

public interest which is sought to be promoted by the Act by

establishing the BDA. The public interest in the reservation and

preservation of open spaces for parks and playgrounds cannot be

sacrificed by leasing or selling such sites to private persons for

conversion to some other user. Any such act would be contrary to the

legislative intent and inconsistent with the statutory requirements.

Furthermore, it would be in direct conflict with the constitutional

mandate to ensure that any State action is inspired by the basic values

of individual freedom and dignity and addressed to the attainment of a

quality of life which makes the guaranteedrights a reality for all the
citizens."

28. The decision of the Chief Minister was held to be illegal for the
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following reasons (SCC, p.74):

"Public interest does not appear to have guided the minds of the

persons responsible for diverting the user of the open space for
allotment to the appellant.Conversionof the open space reserved for a

park for the general good of the public into a site for the construction

of a privately owned and managed hospital for private gains is not an

alteration for improvement of the scheme as contemplated by Section

19, and the impugned orders in that behalf are a flagrant violation of

the legislative intent and a colourable exercise of power."

29. In G.N. Khajuria (Dr) v. Delhi Development Authority, (1995) 5,SCC

762, the Supreme Court was dealing with a case where the land earmarked

for a park under the MPD 1962 was sought to be used for a primary school.

Holding the decision to be illegal, it was observed (SCC, p.766):

"We, therefore, hold that the land which was allotteidto Respondent 2

was part of a park. We further hold that it was not open to the DDA to

carve out any space meant for park for a nursery school. We are of the

considered view that the allotment in favour of Respondent 2 was

misuse of power, for reasons which need not be adverted. It is,

therefore, a fit case, according to us, where the allotment in favour of

Respondent 2 should be cancelled and we order accordingly. The fact

that Respondent 2 has put up some structure stated to be permanent by

his counsel is not relevant, as the same has been done on a plot of land

allotted to it in contravention of law. As to the submission that

dislocation from the present site would cause difficulty to the tiny tots,

we would observe that the same has been advanced only to get

sympathy from the court inasmuch as children, for whom the nursery ,

school is meant, would travel to any other nearby place where such a

school would be set up either by Respondent 2 or by any other body."
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Provisions of the MPD 2021

30. In the MPD 2021 Chapter XV deals with mixed use regulations. Three

broad types of mixed use are stated to be permissible.Among this is the

'other activity' broadly in the nature of 'public and semi public facilities'

listedin para 15.7.1.The saidparagraphreads as under:

"Subjectto the generalconditionsgiven in para 15.4 and
additional conditions given in para 15.7.3, the following

public and semi-publicactivitiesshall also be permitted
in the residential plots abutting roads of minimumROW
prescribedin15.7.2,whetheror not the road is notifiedas
mixed use street: •

(a)Pre-primary school (including nursery/Montessori
school, creche.

(b) i. Nursing home.

ii. Clinic, Dispensary, Pathology lab and
Diagnostic center.

(c) Guest house (includinglodging houses) irrespective
of number of rooms.

(d) Banlc

(e)Fitness Centre (including gymnasium, yoga/
meditation centre).

(f) Coaching centres/tuition centres other than those
imparting structuredcourses leading directly to the
award of a degree or diploma or conductingclasses

such as regular school."
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31. It is plain therefore that a nursing home would be permitted in a

residentialplot abuttingroads of minimumright of way (ROW).Para 15.3.2

specifies the further conditions for permitting such activity in colonies

falling under the different categories. Para 15.7.3 further stipulates in sub-

paras (iii) and (iv) as under:

"iii. Nursing Homes, dispensaries, clinics and pathology

labs shall be permissible: on minimum plot size of 100

sqm in regular plotted development on 13.5 m ROW in

C&D colonies and 9 m ROW inE, F&G colonies.

However, the minimum plot size shall be 50 sqm for

clinics, dispensaries and pathology labs running in these

colonies and also in E, F and G category colonies. In

Walled City, Walled city extension, villages and

unauthorised-regularized colonies, conditions, of plot size

and minimum ROW shall not be applicable.

iv. Nursing homes operating in plots abutting Master

Plan roads and Zonal Plan roads shall be permissible up

to 100% of built up area and the limit on the size of the

plot would not apply."

32. There is no challenge to the MPD nonns in these petitions. In fact it is

urged that since the DDA Regulations permit the use of residential premises

for nursing homes and under the MPD 2021 mixed land use provisions have

been incorporated the requirement under the Act and the Rules as brought

about by the 1992 amendment should not be insisted upon. Given the

context in which the land use norms for all types of buildings has been

specifiedin the MPD 2021, and it is conduciveto the objectof,theDD Act
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which is the planneddevelopmentofDelhi, incorporatinginthe Act and the

Rules a requirementof having to conform to the MPD land use norms

cannotbe said to be unreasonableor arbitrary.

I

33. The argumentthat such a requirementis not germaneto the objects of

the Act and the Rules and was therefore ultra, vires the Act is entirely

withoutmerit. The Act which deals with the registrationof nursinghomes

can and should insist that the buildingin which the nursinghome is sought

to be run conformsto the land use requirement.The latter can possiblybe

specified only under the MPD. There was no question therefore of the Act

permitting the registration of a nursing home even if it violated the MPD

norm on land use. Such a stipulation cannot be said to violate the

fundamentalrights under Articles 14 or 19 (1) (g). In fact far from being

arbitraryorunreasonable,such a stipulationrespectsand protectstherightto

environment and health of all residents of Delhi.

34. To explain further, the problemsthat would arise in permittingnursing

homes in residential areas far outweigh the benefits that would ensue by

providing easy access to health care. The right to health contemplatesnot

only access to health services but the .right to a healthy enviroimient as well.

The running of a nursing home involves the use of and therefore disposal of

highly toxic chemicals and substances.The waste generated by a hospital or.

nursing home is certainly of a hazardous nature, The Environment
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(Protection)Act 1986 sets out the applicablestatutoryprovisionsconcerning
the disposal of-such hazardous waste by anursing home or ahospital.
Merelybecausean Act and the Rulesthereunderdo not specificallyadvertto
the disposalof hazardouswaste by such nursinghome, it would not mean
that such nursinghome does not have to conformto the standardsset down
under the EPA and the Rules made thereunder. The Biomedical Waste
(IVtanagementand Handling)Rules 1998 have been made under the EPA.
Rule 3(5) defmes "biomedicalwaste" to mean any waste generateddurmg
the diagnosisand treatmentof humans or animals..This appUes to hospitals
and nursinghomes as is evidentfrom Schedule6to the saidRules. In effect,
it would not be open to the nursinghome to contend that unless the EPA
norms are specifiedin the Act, registrationof anursing home cannot be
retvised. If the Act and Rules were to be amended to stipulate that
registrationcoiildbe canceUedon accountof non-compliancewith the EPA
and Rules made thereunder,such an amendmentwould be unconstitutional
or ultra vires the Act. The positionwould be no differentas regards the
nursinghomes providingMTP. They would have to complywith both Act
and the MTP Act. They would have to complywith any other applicable
statutorynorm includingthe MPD.

35. In other words, it would be anomalous if the authorityunder the Act
grants registrationto anursinghome that violatesthe MPD or the EPA or
any other statate.In an urbanagglomeration,there are boundto be aplethora
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of statutorycompliancesto be fulfilledby an enterprise.The runningof a
nursing home is not merely concerned with having qualified medical
professionalsand staff, and appropriatemedicalequipmentIt requiresto be
housedill abuildingwhichconformsto the buildingbye-laws,the MPD and
the dependingon the extentof its activitiesand other statuteslike the EPA,
the MTP Act (where applicable)and the Rules made thereunder.To avoid
the delay in obtaining the different approvals/NOCsfi-om the different
authorities,the Respondentscould devise asingle window clearance.For
instance,the authoritygrantingregistrationcouldprepareacheck-listof all
statutoryrequirementsnot limitedto Act and Rules. That is amatterfor the
authoritiesto consider.

36. For all of the above reasons, the plea of the petitionersthat the 1992
amendment to the Rules is ultra vires the Act and is otherwise
unconstitutionalis rejected.Consequently,the orderdated4'' February2008
passed by the learned Single Judge in W.P. (C) No. 5782 of 2007 is
affiimed.The LPA No. 132 of 2008 challengingthe said order is without
merit.

Theplea ofequities

37. The plea of the petitionersis that they are among the large number of
nursinghomes that have been operatingwitiioutavalidregistration.In the
cases of those nursing homes who are petitionersbefore this Court, they
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have not been proceeded against only because the interim order of this
Court. In view ofwhathas beenheld in this judgment,the said interimorder
dated24"' May 1995 is to no avail any longer. It is possiblethatmanyofthe
petitionerswerehopingthat their applicationsfor registrationwill ultimately
not be re&sed. They might still be able to if they fiilfil all the statutory
norms.Althoughtheydid not waitto get the registrationbeforecommencing
the nursinghome, it is pleadedthat they shouldnot be permittedto continue
as they have been doing for the last fourteenyears.It is pleadedthat in some
of the cases, they should be permitted to continue till such time their
applicationsfor regularisationin terms of newlynotifiedmixedland use
norms in terms oftheMPD 2021 is processedand disposedof.

38. This Courtfmds thatthere are broadlythree categoriesofnursinghomes.
The fust categoryis ofnursinghomesthathavenot made any applicationfor
registrationtiU date and have no interimprotectionfrom this Court. These
nursinghomeshave operatedwith impunityandhave managedto escapethe
net thus far. Hopefully there are avery few in this category.-The exact
number can only be ascertainedby the authoritiesby conductingafiirther
comprehensivesurvey. Such nursinghomes or private hospitalsthat have
been operatingwithout any registrationand have not apphed for it till date
do not deserve any protectionor equitableconsideration.They should be
shut down forthwith.This Court is not preparedto grant any furthertune to
this categoryto now make an applicationfor registration.This is because
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this Court believes that the practice of first violating the norm and thereafter

seeldng retrospective approval must be firmly discouraged.

39. In MJ. Builders (P) Ltd. v. Radhey Shyam Sahu, (1999) 6 SCC 464,

the SupremeCourt declinedequitablerelief to the appellantswhose illegal

construction had been protected fi-om demolition on the strength of interim

orders of the court. It observed (SCC, p. 529):

"The High Courthas directeddismantlingof the wholeproject and for
restoration of the park to its original condition. This Court in
numerous decisions has held that no consideration should be shown to

the builder or any other person where constructionis unauthorised.
This dicta is now almost bordering the rule of law. Stress was laid by

the appellantand the prospectiveallotteesof the shops to exercise
judicialdiscretionin mouldingthe relief.Such a discretioncannot
be exercised which encourages illegality or perpetuates an

illegality.Unauthorisedconstruction,if it is illegaland cannotbe
compounded,has to be demolished.There is no way out. Judicial
discretion cannot be guided by expediency.Courts are not fi:ee from
statutory fetters. Justice is to be rendered in accordancewith law.
Judges are not entitled to exercise discretionwearing the robes of
judicial discretion and pass orders based solely on their personal
'predilectionsand peculiardispositions.Judicialdiscretionwhereverit
is requiredto be exercisedhas to be in accordancewith law and set
legal principles.As will be seen in mouldingthe rehefin the present
case and allowing one of the blocks meant for parking to stand we
have been guided by the obhgatory duties of the Mahapalika to
constructand maintainparkinglots." (emphasissupphed)
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40. Recently in M.C. Mehta v. Union of India,(2004) 6 SCC 588, in the

context of large-scale unauthorised constructions carried on in Delhi,

contraryto the MPD, the SupremeCourtobserved(SCC,p. 614, 617):

"..the land cannot be permittedto be used contraryto the stipulated
user exceptby amendmentof the masterplan after due observanceof
the provisionsof the Act and the Rules. Non-takingof action by the
Government amounts to indirectly permitting the unauthorised use

which amounts to the amendment of the master plan without

following due procedure.

51. The-growthof illegalmanufacturingactivityin residentialareas
•has been without any check and hindrancefrom the authorities.The
manner in which such large-scaleviolationshave commenced and
continue leaves no manner of doubt that it was not possiblewithout

the connivanceof those who are requiredto ensure compliancewith
law and reasons are obvious.Such activitiesresult in putting on extra
load on the infrastructure.The entire planning has gone totally
haywire. The law-abidersare, sufferers.All this .has happenedat the
cost of health and decent living of the residents of the city violating
their constitutional rights' enshrined under Article 21 of the
Constitutionof India. Further,it is necessaryto bear in mind that the
law-makersrepose confidencein the authoritiesthat they will ensure
implementationof the laws made by them. If the authoritiesbreach
that confidenceand act in derelictionof their duties, then the plea that
the observanceof law will now have an adverseeffecton the industry
or the workers cannot be allowed. Within the framework of law,
keeping in view the norms of environment,health and safety, the
Governmentand its agencies, if there was genuine will, could have
helped the industry and workers by relocating indusfriesby taking
appropriatesteps in the last about 15 years. On the other hand, it
encouragedillegal activities."
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In the same vein are the observations in M.C. Mehta v. Union of India

(2006) 3 see 399.

41. In respectofthose nursinghomes operatingwithoutany registrationand

who have not made any apphcation for that purpose till date, an

unambiguous message must issue that unless and until a nursing home

satisfies the authorities concerned that it has complied with all the

requirementsnot only under the MPD but underthe other statutesas well, it

oughtnot to be permittedto continueoperatingas anursinghome.

42. The secondcategoryis ofnursinghomes that have appliedfor but have

not yet been grantedpermissionand have not filed any petitionin this Court.

The cases of those nursinghomes that have not approachedthis Court and

thereforehave no interimorder in their favourneed not be examinedby the

Court. With the declarationofthe law by this judgment,the authoritieswill

proceedto take consequentsteps in respectofsuchnursinghomes.

Directions concerning the petitioners

43. That leavesus to deal with the thirdcategoryofnursinghomes that have

appliedwhetherfor grant of or renewalofregistrationand have approached
this court and whose registrationhas not been cancelledor operationnot

shut down on account of an interimorder of this court. For such nursing
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homes this Court thmks it appropriateto direct that some time shouldbe
given to enable them to shut down their operation till they are granted
registrationin terms of the Act and the Rules and in terms of the law as
explainedin this judgment.This Court is incUnedto grant them six months
from today to completelyshut down their operations.This is subjectto the
conditionthat the petitionerswill, if ftey have not ateady done so, apply
withineightweeks from today seekingapprovalin terms of the mixedland
use nonns. This of course would be in addition to their applicationfor
renewaloftheirregistrationunder the Act and the Rules. Such applications
shau be decided by the authoritieswitoaperiod of not less than twelve
weelcs thereafter.It wouldbe for the nursinghome concernedto ensurethat,
they satisfy the authorityunder the Ac, the DDA and any other statutory
authority>atall the statutoryrequirementshave been comphedwith. The
court directs that auteitiesshould allocate resources to ensure that
these time limits are strictly adhered to. The petitioners are however
reminded that this is only agrace period and the delay if any mthe
authorities talcing adecision on to applications will not permit the
petitionersto seek extensionof the periodgrantedto them by this judgment
to shut down their operations.It is only after grant of registrationthat such
nursinghomescanbe permittedto resumetheiroperations.

44. The extendedtime period for closing down is being given so that any
indoor patient already receiving treatment is not unduly inconvenienced.
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Furthereverynew patientadmittedto suchhospitalor nursinghome will be

forewarnedthat it has been asked to shut down by a certain date pending

grant ofregistration.For this purpose,each suchnursinghome will put up a
noticeboardprominentlyat leastthreeplacesincludingthe gate, announcing

to the public that if not grantedregistrationit would cease to operate after
the grace period grantedby this Court. Simultaneouslysuch nursinghome
will also inform its staff and medical personnel of the same position to
enable them to arrange their affairs in the meanwhile.The failure by the
nursinghome to do so will not create any equities in favour of such staff,
medicalpersomielor amemberofthe pubhc intendingto utilisethe services
of suchnursinghome orhospital.

45. The writ petitions and LPA No. 132 of 2008 are hereby dismissed.
Subjectto the aforementioneddirections,the interimorders in eachpetition
and the LPA are herebyvacatedand all pendingapplicationsare dismissed.
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