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-(‘ORAM

HON'BLE MR. JUSTlCE MANMOHAN SARIN

- HON'BLE MR JUSTICE MANMOHAN
1. Whether Reporters of local papers may be allowed to see the judgment'? Teo
- 2. Tobe referred to the Reporter or not? Tea

-_:3. Whether the judgment should be reported in the digest? lea

JUDGMENT
'MANMOHAN. J :
1. The present batch of writ petrtlons have been filed challenglng both

the Dlrectorate of Education’s Notification dated 8" May, 2006 and the
Department of Urban Developments Notification dated 13" July, 2007

notifying Recrurtment Rules for appointment to the post of Assistant

'Teachers (Primary) in the Government of NCT of Delhi and Municipal

Corporation of Delhi as being unconstitutional, illegal_and a'rbitrary. :

2. While the Government of NCT of Delhi has notified its Recruitment
Rules (herernafter referred to as ‘RRs’) by virtue of power conferred by.
Provrso to Article 309 of the Constltutron Municipal Corporatron of Delhi”
has exercised its power under Section 98 and followed the procedure

prescribed in Section 480(2) of the Delhi Municipal Corp.oration Act, 1957.

It is pertinent to mention that both the RRs of Government of NCT of Delhi :

and MCD are identical.

3. Both the RRs mandatorily prescnbe as essential eligibility crlterla

not onIy a minimum and maxrmum ellgrble age as 20 and. 27 years

WP (C) No. 7297/2007 - R ' Page 4 of39



respecfively but also prescribe passing of Hindi subject at secondary level

and minimum 50% marks in the senior secondary examination.

4. It has been alleged that the impugned RRs are illegal, arbitrary and

unconstitutional because they constitute a departure from the past

- regulations with regard to three essential criterias namely age, marks and -

language. Prior to the impugned RRs, the age limit for participating in the

Assistant Teachers (Primary) examination conducted by the Respondent

* was 32 years for male candidates and 42 years for female candidates and

study of Hindi as a subject at secondary level was not mandatory. Under
the old RRs 50% mark-s at senior secondary level was also not an

essential éligibility criteria.

5. Mr. Aman Lekhi, learned Senior Counsel for some of the Petitioners

- in the present batch of the writ petltlons submitted that the Respondents'

have not given any reason for effecting such drast|c changes in the

essential eligibility criteria.. He contended that nelther any study was

-undertaken nor data col|ectéd on the basis of which the changes in the

new eligibility conditions could be justified. He submitted that discretion
empowers the Government tq do what it ought to do and ﬁot what it likes,
as it cannot act arbitrarily but only in a legal and regular manner and that
too based on relevant consideration. .of facts and circumstances.
According to him, a justification based upon pferogati\)e cannot be -
advanced even in the coﬁntry of its origin, aseven in England, it does not

confer unreviewable discretion. While conceding that ordinarily, courts

WP (C) No. 7297/2007 ‘ Page 5 of 39
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may not interfere with the question of policy, he submitted that exception

is nevertheless made on the grounds of unreasonableness and

arbitrariness — which arise in the present case.

6. Mr.- Lekhi further ‘stated that MCD in its counter-affidavit had only

given one justification for change of age namely that the then prevailing

age criteria was contrary to Government’s ‘Memorandum dated 30"

November, 1988. He submitted that the said Memorandum had not been
followed for- twenty yearS'and it had fallen into disuse. He further
submitted that consistent usage contrary to the said ‘memorandum

suggested that the said memorandum had lost its force even without

express repeal.

7. Mr. Lekhi further submitted that the doctrine of legitimate expectation
was attracted in the present case as the prospectus of the-ltwo year
Elémentary Teachers Education course expressly professed that it was
“carefully désigned to prepare teachers at elementafy level in Delhi” and

the said prospectus contained a minimum and maximum age of enroliment

as 17 and 30 years respectively, thereby representing that aspirants |

between 19 to 32 years would be eligible for appointment to the post of

teachefs in Delhi. In not taking that expectation into account, the
Respondents acted unreasonably by ignoring circumstances proximate
al'nd relevant for acceptable decision. He submitted that the doctrine so
épplied is not contrary to the statute and persisting with change in age

would render the'very option of studying such a course futile.
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and Munlcrpal Corporatlon of Delhl schools are covered by,the sa|d RuIe

e

whrcn grves a relaxatron of ten years to Women candldates The sard

Notlt" catlon is reproduced herelnbelow for ready reference -

“General Age Relaxatlon of 10 Years for Women Cand/dates
: for Recrurtment to Teachers Post , ]

: 1 n exercrse of the powers vested in- hlm under Rule 43 o
.._'of the Delh/«ScI*ool Education Rules; 1 973, ‘the Administrator- - - -
- is. pleased to prescr/be for .women candldates a. general
relaxat.'on for 10 years:in ‘the-maximum age.- limits- prescr/bed }
~in. the - Recruitment. Rules: for recrurtment to varlous posts of
teachers /n Delhl Schools SRR PER

. 2 The Manag/ng Comm/ttees shaII Wh/le consrder/ng‘
Women cand/dates for appomtment to ‘vacéancies in ‘their
g schools conS/der such cand/dates ‘as per the revrsed age- l/m/t
_forwomen candldates e -

- ) . - , O [P N

. el TR

[ORSCRES T O [, B - - sl

B e -~ et e T ; -

<

| 8. Mr Lekhl aIso referred to the Notlflcatron dated 1St November 1980 :

9; | Accordmg to hrm thrs Notlfrcatron |s consrstent W|th Artrcle 45(3) of o

PSR S - el T

- - \‘,_A P e

. ',wrthdrawal of the sard relaxatlon namely that the sald Notlfrcatron lssued

S oiaeer, ,.&_,..._..'—

~--»a-< b ot e SR ,—-" R

M‘appllcatlon to government’school téachers is baseless as both governmeht

. ~ .__,A. -

= e . LS

.‘t

_.7% F

bfamrlrar wrth ‘basrc grammatlcal Skl"S so as to effectrvely teach students

- - S 4;.\.‘

" has vbeenv-heldv to~ be’ unreason'ab by thls Court m Mrs Manju Pal Vs
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Government of NCT of_‘DéIhi and Anr. reportéd'in 2002 Vol. 2 Apex -

Decision Delhi 548.

11. Ms. Deepali Gupta, appearing for some of the Writ Petitioners,

"'ébntended that the age.limit prescribed for the two year eligibility

professional course (ETE/JBT etc.) was between 17-30 years and,
therefore, those candidates who had secured admission in the said
professional course either at the age of 27 and beyond or at the age of 17
would be rendered ineligible to compete due to the new prescribed age

limit of 20-27 years.

12.  She further submitted that impugned RRs are-ultra vires the National

Council of Teacher Education Act, 1993, hereinafter referred to as the

'NCTE Act, which had been enacted by the Parliament in exercise of its

power under Entry 66 of List | of Schedule Vll'to the Constitution. She
referred to the Preamble of the NCTE Act which states :-

““An Act to provide for the establishment of a National Council
for Teacher education with a view to achieving. planned and
coordinate development of the teacher education system
throughout the country, the. regulation and proper
maintenance of norms and standards in the teacher education
system and for matters connected therewith.” '

13.  She further stated that in exerci_se'of powers conferred uhde_r Clause

Minimum Qualifications for Recruitment of Teachers in Schools)

WP (C) No. 7297/2007 S Page 8 of 39
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Regﬁlations, 2001’ for reéruitment of_ teachers in all the schools- run by
Cehtral or Staté Go\/ernments and other authorities for impérting eduéatién
at pre-school, nursery, elementary (primary, up'per primary and mi»ddlel
school), secondary and senior secondary stages. She submitted that once
the Regulations had beeh framed under the NCTE Act, neither the State
Government nor any authority under the State had any power or authoﬁty
or jurisdiction to frame regulations upon the said subject contrary to.or
inconsistent with the NCTE Regulations. In this connection she relied
ﬁpon the judgment of the Apex Court in State of Maharashtra Vs..-Sa'nt
Dnyaneshwar Shikshan Shastra Mahavidyalaya & Ors. reported in JT
(2006) 4 SC 201 wherein it has been held - | |

“In the present case, as the field was fully occupied by Entry .

66 of List | of Schedule Vil to the Constitution and Parliament

has enacted 1993 Act, it was not open to the State Legislature

to exercise power by making an enactment. Such enactment,

as per decisions of this Court, would be void and inoperative.”
14. Consequently she contended that the 'imp'ugned RRs being
inconsistent with Regulations frahed under the NCTE Act, 1993‘w'ere 'uItra

vires and unconstitutional.

15. Mr. Raman Duggal, appearing for another batch of Writ Petitioners,
also referred to the NCTE Act and"submitted that the National Council of

Teacher Education was the controlling and regulatory authority at the

national level upto senior seCondary teachers. He stated that in every

State, there was a State Council of Educational Research and Train:ing

WP (C) No. 7297/2007 _ : : Page 9 of 39



(SCERT) and one of its primary duty was to bring about uniformity in the
entire state in qualification of teachers. He further stated that District
Institutes of Education and Trainihg (DIET) had been set up to offer a two

year Diploma of Elementary Teacher Training (ETE).

16. Mr. Duggal referred in great detail to the ‘Foreword of Diploma
course in ETE’ published by SCERT of Govt. of Delhi. The relevant

portion of the Foreword is reproduced hereinbelow for ready reference :-

FOREWORD

The State Council of Educational Research and Training (SCERT),
Delhi is an autonomous body of the Government of NCT of Delhi
established in 1988. It is the nodal agency recognized by the
National Council of Teacher Education (NCTE) for admission,
curriculum construction, course conduct, guidance, Examination
and certification of the pre-service training programme for
elementary school teachers- the two years Diploma for Elementary
Teacher Education (ETE) presently being offered in the nine District
Institutes of Education & Training (DIETs) and four recognized
private institutes in Delhi. .

ETE is a carefully designed programme based on NCTE guidelines
to prepare teachers at the preliminary level for the schools of Delhi.
The curriculum is reviewed periodically by a Curriculum Committee
comprising experts with long experience in the area of elementary
education. The quality of teacher education being offered at DIETs
has received appreciation by personnel of the school systems that
receive our teacher trainees as teachers upon completion of the
ETE programme. The ETE Programme consists of theory and
practical work in DIETs, schools and the communities around the
schools. A variety of activities undertaken in the DIETs such as
morning assembly, sports and cultural programmes, debates, work
experience, art, etc. offer students an opportunity to experience a
reflection of life in schools.

DIETs are academic resource centers established to promote
achievement of the twin goals of universalization of elementary and
adult education. Students of DIETs will have the opportunity to
participate in many activities of DIETs which are as under:

WP (C) No. 7297/2007 : - Page 10 of 39



17.
statutory authorities under the NCTE Act have worked well for the |last
twenty-eight years and there was no reason for changing the qualifications

overnight. He contended that the action of the Respondents in issuing the

o In-service training and orientation programmes for teachers,
heads of schools, administrators, instructors and supervisors
of adult education, commiunity leaders etc. ‘

° Action research and experimentation for improving
- classroom pedagogy teaching, learmning materials, material
development, curricula and community involvement in school

education.
. Publications
. Involvement in institutional programmes & research both

during and after training as & when needs arise.

While all DIETs offer curricular content of equivalent quality and
engage in similar functions, each DIET has a unique history of
development that has generated unique resources. [Engaging in
the activities.of DIETs is .a rich experience that can be fully
appreciated in later years of professional advancement.

The four private institutes that offer ETE for female candidates only
are recognized by GNCT of Delhi and NCTE and offer a common

curriculum with DIETSs.

ETE is a professional programme. Candidates selectéd for
admission are requested to take the programme with seriousness
and undergo two years of rigorous educational experience with a
commitment to become teachers of young children, rather than
view it as a means to a job’.

Elementary education in Delhi is an area full of exciting

opportunities for learning and professional growth. Those who are
selected for admission must appreciate the unique opportunity
being offered over thousands of other aspirants and live up to
expectations to become some of the finest teachers in Delhi.”

According to Mr. Duggal the qualifications prescribed by the

impugned RRs was arbitrary, mindless and had -adversely aﬁécted the

vested rights of students who were pursuing the ETE course.

- WP (C) No. 7297/2007
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18. Mr. Duggal submitted that the ‘son cannot be taller than the father’

inasmuch as a student could complete his ETE course till the age of 32 but_

could not sit for the exams conducted by the Respondents beyond the age
of 27 years. He contended that the intent behind the ETE course which
was the basic eligibility criteria, would stand frustra_ted if ETE graduates
were not to be eligible to be considered for fhe post of Assistarjt .Teachers
(Primary). He submi_tted that the new age criteria haé no-nexﬁs with object

sought to be achieved by way of enactment of the new RRs.

19.  Mr. RK: Saini, Advocate appearing for some-of the Petitioners
stated thaf he was challenging the impugned RRs in so far as they
prescribed a minimum eligibility age of 20 years. H'e stated that the basic
educational qualiﬁdation prescribed in the impugned RRs could be
completed by the age of 19 years as the minimum eligibility age for ETE

entrance was 17 years. He submitted that prescribing a minimum

qualifying age entalled loss of career time for an- asplrant who was

otherwise duly qualified. He submltted that such a restralnt was arbitrary

and unreasonable.

20. Mr. Alok Sangwan, appearing for another bafch of Writ Pefitioners,_
pointed out that esséntial age prescribed for primary teachers in other
States was much higher. In Haryana the maximum age limit was 40 yearé,
while ih Jharkhand it was 35 years. He contended that Delhi has the

lowest age slab i.e. between 20 to 27 years.

WP (C) No. 7297/2007 Page 12 of 39
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21." Mr. Jasblr Slngh Mallk appearing for:another batch .of Writ

Petrtroners submitted that the.age restriction between 20 to 27 years was

counter productrve as it tended to restnct competltlon as weIl as available

talent.

22. Mr.- Adarsh Saini, appearing for' some of the Writ Petitione_ré,

- contended that the age limit prescribed in the new RRs- was illegal and

invalid as the earlier age relaxation granted to women candidates upto 42
years of age had not been Wrthdrawn He referred to the above mentioned
Notification dated 1St November, 1980 issued under Rule 43 of the Delhr_ :

School Education Rules.

23. Ms. Manjusha Verma, appearing for some of the Writ Petitioners
urged that the change in- RRs could only -be prospective and ’r_he

Respondents had no power to give them retrospective effect.

24. Mr. K. Venkatramani, appearing for another batch of Writ Petitioners‘
|mpugned the RRs to the extent that they prescribed minimum 50% marks
at senior secondary level. He submitted that the said cntena had no nexus
with the object sought to be achieved. He stated that the basic degree for
appointment of a primary teacher was the ETE diplema course, for which
ho minimum percentage had been stipulated. Consequently, he submitted
that the stipulation of minimum marks in senior secondary exams was

arbitrary and irrational.

WP (C) No. 7297/2007 ' o Page 13 of 39
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o5 Mr. Tarun Sharma, appearing for another batch of Writ Petitioners
impugned the mandatory conditipn of passing Hindi subject at secondary
level. He contended that having-a higher educational qualification could

never be a disqualiﬁcatiqh for getting a post for which a lower gualification

is preécribed. In this context he also placed reliance on the judgment of '

Mrs. Manju Pal (Supra).

26. In reply, Mrs. Avnish Ahlawat, Standing Counsel for Government of
NCT of Delhi took us through the entire gamut of recruitment rules framed

by the. Directorate of Education beginning from 28" June, 1960 to the

“amendments of 17" November, 1984, 26" May, 1993, 19" June, 1998 and

finally to the impugned RR dated 8" May, 2006. She pointed out that the

age limit for Assistant Teachers (Primary) was never more than 30 years.

‘Accqrding to her the changes in essential criteria of RRs from 1960 were

as follows -

“(i  In the 1960 Rules the post as a promotional post only
- with qualifications BA or BSc from recognized university. Age
below 30 years.

(i) 17.11.84 Asper 1984 Rules.

The education qualification’ was bachelor's degree with
English as one of the subject from a recognized un/versn‘y with
JBT/BTC Trained des:rab/e B.Ed or its equ:valent

Age below 30 years.

(ifi).  26.5.1993

The educatlonal qualification was reduced fo . H/gher
secondary/senior secondary/intermediate. with respective
subject/language from recognlzed unlverSIty/Board with
JBT/ETE course.

Age below 30 years.
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(iv) 29.6.98 7 -
Higher ~ secondary/senior secondary/intermediate  with

_ respective subject/language from recognized university/Board. -
2 Years JBT/ETE course. :

(v) 08.05.06
Age — 20-27 years.

Educational qualifications :

(a) Senior secondary (10+2) or intermediate. or its
equivalent with 50% marks from a recognized Board.

(b) Two years diploma certificate courses in ETE/JBT or
B.Ed or equivalent from recognized university. |

(c)  Must have passed Hindi as a subject at secondary level. .

Desirable
Computer knowledge.”

&)

27.  She stated that the stand of the Directorate of Education was that-

the impugned RRs had been framed after due deliberation, initially By the
Geeta Sagar Committee which looked into certain complaints and
grievénces of Municipal Corporation of Delhi teachers and later on by the
administrative depa’rtm_ént and sewicés department. She further stated
that the essential criteria fixed in the impuéned RRs were in conformity
with the Delhi Administration’s Office Memorandum dated 30" November,
.1988. According to her the said. office memoraﬁdum déalé with
consolidated guidelines issued by the Government of NCT of Delhi and the
said guidelines comprehensively deal with as to how the promotions are to
be made. She pointed out that under Clause 3.5, review of RRs:is
required to be .made every five years with a view to effect such changes as
are ngcessaw to bring them inlconformity with changed position including

addition or reduction in the strength of lower or higher level posts. Under
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~Clause 3(13) the RRs |nc|ud|ng thelr amendment are to be approved at

the level of admlnrstrator after obtalnlng the concurrence of Servrces-ll

" " Department and UPSC. Sub cIause 4(5) stlpulates that advice of

Services-ll Department is binding on the department. Sub-clause 4(12)

indicates that in case of group C and D posts proposal of framing of RRs

is to be processed by the- admlnlstratlve department concerned for

Clause 6(2.10) of the said OM the agellimit for group C and D posts was to

be between 18 to 25 years.

28. Mrs. Ahlawat also referred in extenso to the Government t" le. She
contended that the Admlnlstratrve Department vide its note dated 2nd

August 2002 submitted a proposal for amendment of the RRs appllcable

to both the Drrectorate of Education and Mun|0|pal Corporatron of Delhi: A

~ obtaining approval of the Chief Secretary, Lt. Governor after receipt- of A

‘advice of Services-Il Department. She pointed out that in accordance with-

chart was also prepared where the exrstlng Rules and proposed ;

amendments were mentioned. In Column No. B, the exrstmg age was

shown as below 30 years while the proposed age was shown as below 32

years for male candidates and 42 years in the case of female candrdates

and that too relaxable in certain conditions. She further stated that the -

matter was thereafter discussed in various meetings with the Directorate of

Education. In fact, in the meeting held on 8" December, 2003, a proposal

was mooted for amendments in RRs for increasing the percentage. of:

marks as eligibility criteria for getting better and talented teachers-so as to
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provide quality education to students. " The intent of proposed changes

was also to prowde better promotlonal avenue for teachers working -in
Government of NCT of Delhi’ and Municipal Corporation of Delhi

Proposals for increase in age from 30 to 32 years in case of male

“candidates and 42 years in case of female candidates did not find favour

~ with officials on the ground that as per Government’s guidelines the upper

age limit for direct recruitment could only be 25 years as Assistant
Teachers (Primary) was a group C post and as per Government of India
Notification dated 215 December; 1998, with two years increase, the

highest age couid only be 27 years.

29. ~ She further pointed out that the Services Department in its note -

dated 12th January, 2005 also dealt with the Notification of Lt. Governor
dated 1% November, 1980 by obseri/ing that the said Notfification was
issued under Rule 43 of Delhi School Education Rules, 1973 which rule
applied only to private schools. She submitted that the teachers of

Government schools are Government employee and are guided by the

terms and conditions in the matter of age for appointment to a post as is

applicable in respect of other employees of the Government as laid down

by the Department of Personnei and Training, Government of - Ind|a from

time to time. Mrs. Ahlawat further stated that a fresh proposal was put up

starting from page 37 of the note where minimum 50% marks were
prescribed and knowledge of Hindi as a subject at secondary level was

made mandatory. “The proposal to enhance the age from 30 to 40 years

WP (C) No. 7297/2007 ’ - Page 17 of 39



was égain ‘mooted. However, the Services Department approved the age

~ fimit proposal only between 20 to 27 years relaxabl_e in case of

SC/ST/OBC/PH/Ex Servicemen. The essential qualification of having 50%
at senior secondary level and Hindi as a éubject at secondary level as well

as the two years diploma in ETE/JBT were also suggested.

30. The Administrative Departmént, Directorate of Education, was still of

the opinion that a candidate should have passed Hindi as a su_bject at

secondary level and sought apprbval of Lt. Governor to insert it as an-

esséntial eligibility criteria. At page 55 of the note '.file, the Chief Secretary

opined that as Hindi was a language of communication and learning -for all

students in Delhi Schools, making Hindi as an essential qualification at

secondary level would help the students enormously The Lt. Governor
approved the amendment and, therefore, the Notlflcatlon of 8™ May, 2006
was issued amending the RRs. Mrs. Ahlawat contended that the above
facts would clearly show that the impugned R__RS had been issued by the

Respondents after due deliberation.

31. Consequently, Mrs. Ahlawat submitted that while the'age fimit in the
impugned RR was in conformity with the Government of Indié as well as
State Governments OM with regard to age limit prescnbed for Group C
and D posts, the minimum eI|g|b|I|ty condltlon of 50% marks at secondary
level and knowledge Qf Hindi as a subject were perfectly Iegitimate and

had a rational relation to the object sought to be achieved.
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32. . Mirs. Ahlawat  lastly submitted that * prescribing educational . "

q

ua'liﬁcéti'ons, and égé limits were the prefogative of the Ie_gislature as iw'e.ll

as the executive anid the courts should be slow to interfere with the same.

In this.connection Mrs. AhIaWat' referred to and relied upon Union of India

& Ors. Vs. Shivbachan Rai reported in (2001) 7 SLR page 595 wherein

it has been held :-

“6....... Prescribing of any age_limit for a given post, as also

deciding the extent to which any relaxation can be given if an

aqe limit is prescribed, are essentially matters of policy. It is,

therefore, open to the Government while framing rules under
" the proviso to Article 309 of the Constitution to prescribe such 2

age limits or to_prescribe the extent to Which any relaxation
can_be given. _Prescription of such limit or the extent of
relaxation fo be given, cannot be termed as arbitrary _or

unreasonable. The only basis on which the respondent moved-

the Central Administrative Tribunal was the earlier Rules of
1976 under which, though an age limit was prescribed, a limit
had not been placed on the extent of relaxation which could

be granted. If at all any charge of arbitrariness can be levied in
such cases, not prescribing any basis for granting relaxation -~
when no limit is placed on the extent of relaxation, might lead
to arbitrariness in the exercise of power of relaxation. In any -

case, the Rules of 1976 have been replaced by the Rules of

1985 which govern direct recruitment to the post of Assistant
_Director in the present case. One has, therefore, to look fo the
‘Rules of 1985 in order to decide the eligibility of the

respondent for the post of Assistant Director. We, therefore,

do not agree with the finding of the Tribunal that the Rules.of

1985 insofar as they prescribe the extent of relaxation of age
limit, are arbitrary or unreasonable...... ” :

(emphasis supplied) -

33. She also referred to the judgment of the Apex Court in J. Ranga

Swamy Vs. Government of Andhra Pradesh & Ors. reported in '(1990)’

1 SCC 288 wherein it has been held :-

WP (C) No. 7297/2007
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“6. It is not_for_the court to consider the relevance of .
qualifications _prescribed for various posts. - The post in
question is that of a Professor and the prescription of a
doctorate as a necessary qualification therefore is nothing
unusual. Petitioner also stated before us that, to the best of his
knowledge, there is no doctorate course anywhere in India in
radiological physics. That is perhaps why a doctorate in
nuclear physics has been prescribed. There is nothing prima
facie preposterous about this requirement. [t is _not for us to
-assess the comparative merits of such a doctorate and the
BARC diploma held by the petitioner-and decide or direct what
should -be the qualifications to_be prescribed for the post in

question.........."”

(emphésis supplied)

34. Mrs. Ahlawat also réferred to judgment of Apex Court in .Yogesh
Kumar & Ors. Vs. Govt. NCT of Delhi reported in (2003) 3 scc 545
which was a case where recruitment to the post of Asst. Teachers in
Primary Schools of MCD itself was involved. One of the qualification
prescribed was that the candidate should possess Teachers' Training
Certificate. (TTC) aé essential ‘. qualification for fhé post. Though the
petitioners, who approached the court, .did not possess TTC, they were
- holding B.Ed. deéfees. Their contention before fhe Court was that sincé
they are holding higher qualification than TTC, they. should be treated as -
el.igibie for the post. The Wrif petitions filed by those candidates were
dismissed by a Division Bench of this Court holding-t‘hat such-‘ B.Ed.
can_.didates were rightly é*cluded by the aufhorities from selection and

appointment as Primary Teachers. In appeal the Supreme Court afﬁrmed

_.the decision of this Court holding that B.Ed. degree could not be tréated as
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a qualification higher' than TTC. What is important for us -are the following

observations :-

“5. The Division Bench of the Delhi High Court in the
impugned judgment has dealt with the above two arguments
in great detail. In our considered opinion, it has rightly come to
the conclusion that BEd qualification,- although a well-
recognised qualification in the field of teaching and education
being not prescribed in the advertisement, only some of the
BEd candidates who took a chance to apply for the post
cannot be given entry in the field of selection. We also find
that the High Court rightly came to the conclusion that teacher
training imparted to teachers for BEd course _equips them for

. teaching higher classes. A _specialized tra/n/nq given - to

teachers for teaching small children at pr/marv level cannot-be

comparéd with training given for awarding BEd degree. Merelv" _
because primary teachers can also earn promotion to the po
of - teachers to teach higher classes for  which BEd. is-

prescribed qualification, it cannot be held that BEd is a higher
qualification  than ~ TTC. Looking . to -"the  different

naturé of TTC qualification, the High Court rightly héld that it is

not_comparable with BEd degree qualification” and the latter
cannot be treated as higher qualiﬁcatiOn to'th‘e former

8. This last argument advanced also does not impress us at
all. Recruitment to public services should be .held strictly in
accordance with the terms of advemsement and " the
recruitment rules, if any. Deviation from the rules allows entry

to ineligible persons and deprives many others: who-could.

have competed for the post. Merely because in the past-sonie
deviation and departure was_made _in_considéering the BEd
candidates and we are told that was so done because of the
paucity of TTC candidates, we cannot allowa patent illegality,
to continue. -The recruitment authorities were well aware that
candidates with qualification of TTC and BEd are available. yet
they chose to restrict entry for appointment only to TTC-pass
candidates. It is open to the recruiting authorities to evolve a
policy of recruitment and to decide the source from which the
recruitment is to be made. So far as BEd qualification is
concerned, in the connected appeals (Case Nos. 1726-28 of
2001) arising from Kerala which are heard with this appeal, we
have already taken the view that Bed qualification cannot be
freated as a qualification higher than TTC because the nature
of the training imparted for grant of certificate and for degree is
fotally different and between them there is no parity
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whatsoever. It is projected before us that presently more
candidates available for recruitment to primary school are from-* .
BEd category and very few from TTC category. Whether for
the - aforesaid reasons, BEd qualification can also be
prescribed for primary teachers is a question to be considered .
by the authorities concerned but we cannot consider BEd "
 candidates for the present vacancies advertised as eligible. In-

- our view, the Division Bench of the Delhi High Court was fully
justified in coming to the conclusion that BEd candidates were .
rightly excluded by the authorities from selection and
appointment as primary teachers. We make it clear that we -
are not called upon to express any opinion on any BEd
candidates appointed as primary teachers pursuant fo
advertisements in the past and our decision is confined only to -
the advertisement which was under challenge before the High -

. Court and in this appeal.” oo

* (emphasis supplied)-

35. Mr. Amit K. Paul, learned Standing Counsel for Municipal .

Corporation of Delhi submitted that the impugned RRs were a delegated -

legislation made by a competent authority after following the procedure

prescribed in the statute. In short, Mr. Paul submitted that impugne’d'R-Rs

are part of a statute and the court should draw a presumption in favour of -

their constitutional validity. He submitted that ‘gfammar of challehge" of

the Petitioners was incorrect as their-arguments have proceeded on the |

hypothesis that the impugned RRs were administrative instructions.

36. He further submitted that the test with regard' to unreasonableness

qua delegated legislation was laid down by the English Court in Kruse:v.

Johnson, (1898) 2- QB 91 wherein Lord Russel of Killowen ‘wh'ilé_.

upholding the validity of a municipal by-law banning singing within 50 yards
of dwelling houses obseNed as under -
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» ..But, when the Court is called upon to consider the bye-
laws of public representative bodies clothed with the ample
authority which | have described, and exercising that authority
accompanied by the checks and safeguards which have been
mentioned, | think the consideration of such bye-laws ought to
be approached from a different standpoint. They ought to be
supported if possible. They ought to be, as has been said,
"henevolently" interpreted, and credit ought to be given to
those who have to administer them that they will be
reasonably administered. This involves the introduction of no
new canons of construction. But, further, looking fo the

character of the body legislating under the delegated authority

of Parliament, to the subject-matter of such legislation, and to
the nature and extent of the authority given to deal with
matters which concern them, and in the manner which to them
shall seem meet, | think courts of justice ought to be slow to
condemn as invalid any bye-law, so made under such
conditions, on the ground of supposed unreasonableness......

"But unreasonable in what sense? If, for instance, they were
found to be partial and unequal in their operation as between
different classes; if they were manifestly unjust; if they
disclosed bad faith; if they involved such oppressive or
gratuitous interference with the rights of those subject to them
as could find no justification in the minds of reasonable men,
the Court might well say, "Parliament never intended to give
authority to make such rules; they are unreasonable and ultra
vires". But it is in this sense, and in this sense only, as |
conceive, that the question of reasonableness can properly be
regarded. A_bye-law_is _not unreasonable merely because
particular Judges may think that it goes further than is prudent
or necessary or convenient, or because it is not accompanied
by a qualification or an _exception which some judges may
think ought to be there. Surely it is not, too much to say that in
matters which directly and mainly concern the people of the
country, who have the right to choose those whom they think
best fitted to represent them in their local government bodies,
such representatives may be trusted to understand their own
requirements better than judges. Indeed, if the question of the
validity of bye-laws were to be determined by the opinion of
Judges as to what was reasonable in the narrow sense of that
word, the cases in the books on this subject are no guide; for
they reveal, as indeed one would expect, a wide diversity of
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judicial opinion, and they lay down no principle of definite
standard by which reasonableness or unreasonableness may
be tested........ '

(emphasis supplied)

37. Mr. Paul submitted that the test laid doWn in‘ Kruse Vs. Johnso’h
(Supra) haé been adopted by fhe Indian‘ Supremé Court in the case of H.C.
Suman & Anr. Vs, Rehabilitat;'on Ministry Employees’ Cooperative
House Building Society Ltd., New Delhi& Ors. reported in (1991) 4

SCC 485 at page 499 wherein it has been held as under :-

“In Kruse v. Johnson it was held that in determining the validity
of bye-laws made by public representative bodies, such- as
country councils, the court ought to be slow to hold that a bye-
Jaw is void for unreasonableness. A bye-law so made ought fo
be supported unless it is manifestly partial and unequal in its
operation between different classes, or unjust, or made in bad
faith, or clearly involving an unjustifiable interference with the
liberty of those subject to it. In view of this legal position the
Notification dated October 27, 1987 deserves to be upheld as,
in our opinion, it does not fall within any of the exceptions
referréd to in the case of Kruse v. Johnson.”

(emphasis supplied)

38.  He further contended that the onus to plead and prove that the
impugned RRs were illegal and invalid was on the Petitioners, who in the
present case, had failed to produce cogent and convincing evidence to

show that the same were discriminatory and arbitrary.

39: Mr. Paul contended that as the teachers are being requi're_d to teach

children at the primary level in Delhi there is nothing irrational in the
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'reqwrement of passmg H|nd| at the secondary level as- |t was’ the most
popular local Ianguage as well as the mam medlum of mstructron Mr Paul -
stated that. at the Primary Level, a teacher is reqwred to teach all the
classes from I to V which also includes imparting educatlon in the subject '

of Hindi for all the five years. According to h|m, the focus of |_anguage'.

education at this Stage is to lay a strong foundation on which a child can
build in future. While teaching Hindi to students of pri'mary classes it is
necessary that the teacher be himself aware of and well conversant_with

the basic grammatical skills of the language such as alphabets, word

formation, spelling and recognition of writing symbols, sentence formation .

and correction, singular-plural, masculine-feminine, gender, present-past-

:future tenses, synonyms, antonyms, usage of phrases, verbs, nouns,
adjectives etc. He contended that there is an appreciable difference'in the -

purpose, curriculum and manner in which the language course of Hindi is -

structured at the secondary, senior secondary and higher Ie'vel.

40. Mr. Paul stated that it is ‘only at the Class X that the basic

‘grammatical skills of the language which constitute its essential build_tng_ A
blocks are taught and tested. Focus at the higher levels is on report.
writing, essays, letter writing, study of poetry, scriptures, different forms of ]

the language as it stood in different times and practical use of the _

Ianguage etc. and it cannot be simplistically concluded by:,an .

empirical/comparative evaluation that’ study of Hindi at a higher level is .

greater than/better than or a substitute for study:of Hindi at the 'secondary .
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level. Neither can it be assumed that a persdn who has studied Hindi at

| the higher level would be equipped with the skill set of Hindi prescribed at

the secondary level (the skill sets, curriculum, ‘methodology of study,
importance attached to the study of the subject — all being different) and

such a presumptlon in absence of an analy3|s of the course contents,

teaching methodology etc. would not be correct. In the case of Hindi

language it is- possible for a person to have not studied the same at the
secondary level but only at the senior secondary level or at a h'ig.her‘ level.
Even across various levels the curriculum is different depending upon_' ,
whether Hindi is studied as a compulsory or an optional subject and at the
hlgher Ievels it is different depending also upon whether Hindi is studred at
the secondary level or the senior secondary level. According to him, a
person naving working/functional knowledge of Hindi at the higher leyel :

may not be equipped with»the knoWledge of the grammatical skills and the

- manner in which they are taught to the children at the secondary level. He

submitted that whether Hindi at secondary level is- suitable for teaching -

students at the primary level or Hindi at higher-level is suitable for the said

" purpose, are all technical questions, the answers of which best ought to be

left to technical/specialist bodies and ought not to be adjudicated loy courts.

41. Mr. Paul sub_mitled that in view of the different skill set 'acquired by
the candidates at -different levels and keeping in mind the fact that the
small children neéd to be taught the basic skills rather than scriptures the

prescription of study of Hindi at a secondary level has a direct nexus with
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Athe'objective sought to be achieved and thérefore the said qualiﬁcation

cannot be said to be arbitrary.

42. In rejoinder learned Counsel for Petitioners reiterated and

reemphasized their arguments. Mr. Sumit Kumar referred to-the judgment
of the Apex Court in Cantonment Boérd, MHOW & Anr. Vs. M.P. State
Road Transport Corporation reported in (1997) 9 SCC 450 wherein it

has been held :-

“16. Coming fo the conclusion of the applicability of doctrine
of desuetude Mr. Lekhi, the learned senior counsel strongly
relied upon the.decision of this Court in Municipal Corporation
for City of Pune and Anr. v. Bharal Forge Co. Ltd. and Ors.
[1995] 3 SCC 434 and submitted that the provisions of the
Motor Vehicles Taxation Act must be held to be of disuse as
no grant as provided in Section 7 of the Taxation Act has ever
been made at any point of time after the enactment of the said
Act in 1947. This contention is wholly unsustainable in law in
as much as we are not concerned with the question of grant to
local authorities and Cantonment Boards as provided under
Section 7 of the Taxation Act but we are concerned with the
leviability of tax on Motor Vehicles under Section 3(2) of the
Taxation Act. It is nobody's case that no tax-was being levied
on Motor Vehicles which is used or kept for use under Section
3(2) of the Madhya Pradesh Motor Vehicles Taxation Act,

- 1947. That apart to apply the principle of desuetude it is
necessary to establish that the statute in question has been in
disuse for long and the contrary practice of some duration has
evolved. In other words to make the aforesaid principle
applicable in the case in hand it is required to be established
that the provisions of Section 3(2) of the Motor Vehicles
Taxation Act has been in disuse for a long period and that the
imposition _of tax - on_entry of Motor vehicles into the
Cantonment limit has been in operation for a fairly long period,
neither of these two ingredients has been satisfied in the case
in_hand and therefore the aforesaid principle of desuetude is
of no application to the case in hand. "

| (emphasis supplied)
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43 Mr. Duggal submrtted that the Respondents had glven no reason for )
“invoking the OM of 1998 after a gap of 19 years. He relterated that the

NCTE Act governed the entire fleld and the Respondents had no power to -

lay down any addrtlonal quallflcatron like age marks or |anguage

44. Before adverting to the issues at hand, it would be.prUdent to ta.ke

stock of the legal posrtron and the prmcrples of law referred to by Counsel

‘.for the parties on elther side. This wouId also. heIp in deflnlng the

approach of this Court to the issues at_hand.

45. Since the |mpugned RRs have been notrfled by the MCD and

Government of NCT of DeIh| by vrrtue of power conferred under Sectlon 08

-of DMC Act and by virtue of proviso to Article 309 of the Constltutron

respectlvely,\we are of the vrew that the lmpugned RRs are statutory and

legislative in character In VK Sood Vs. Secretary, Civil Avratron &

Ors reported in (1993) Supp 3 SCC 9 the Apex Court recognlzed thrs 4

legal position when it held -

B S It would thus be clear that the rules made .by the .-
President or authorized person under proviso to Article 309
are subject to any law made by the Parliament and the power
includes rules requlating the recruitment and the conditions of
service or_post. They are statutory and leqislative _in
character. The statutory rules thus made_are_subject to the
Jaw that may be made by the Parliament........... g

(emphasis supplied) "

) 46 It is further settled law that the \courts must approach subordlnate

Iegrslatlve lnstruments with consrderable amount of cautlon Presumptron
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~ of constitutionality and reasonableness ordinarily attached to legislative
enactment, applies to statutory rules also.; In P.V. Mani & Ors. Vs. Uni'o‘nA

of India reported m AIR 1986 Kerala 86 a Full Bench of Kerala High

Court observed as under :-

« It is therefore needless to add that the courts shall
approach ___subordinate __legislative instruments ___with
considerable amount of caution and examine them _for
absence of competence or reasonableness or fairness and
other invalidating circumstances ~with _almost the same
standards as leqgislative enactments are dealt with by courts.
The presumption of _constitutionality, competence and
reasonableness ordinarily attaches to such instruments just as -
much as to legislative_enactments, as is evident from the
following observations from "Administrative Agencies and the
Courts" by Cooper : - '

"Where the legislature has clearly delegated such authority,
the only issue that can normally be raised as to the validity of
‘the rule concem the question whether it is ultra vires as.
exceeding the scope of the authority delegated, and whether it
is violative of due process guarantees. These issues are not -
often presented and accordingly such regulations are normally
treated on the same basis as legislative acts. ‘

It is not that such instruments are absolutely immune
from attack. But such attacks should be considered only on
production of prima facie proof as to such invalidating
circumstances. The court shall not assume that a subordinate
leqgislative instrument is invalid for absence of competence or
bona_fides or fairness or reasonableness and cast. the
neqative burden on the rule-making authority. It should be just
the other way; the person who challenges the vires of a rule
has to prove his challenge just as much. as a person who
challenqes a legislative enactment. _If he fails in such aftempt
the challenge can only be thrown out........."

(emphasis supplied)

47. In Khoday _Disti”eries Ltd. v. State of Karnataka reported in
(1996) 10 SCC 304 para 13 it has been held that the test of the
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arbitrariness applicable to the delegated legislation is different from the

one applicable to.executive actions. " The relevant portion of the said

judgment is reproduced for ready reference :-

48.
challenged on the grounds of malafides. In Capt. B.D. Gupfta v. State of

A}
U.P. reported in 1991 Supp (1) SCC 1 para 1 the Supreme Court held :-

WP (C) No. 7297/2007

%13, |t is next submitted before us that the amended Rules are
arbitrary, unreasonable and cause undue hardship and,
therefore, violate Article 14 of the Constitution. Although the
protection of Article 19(1)(g) may not be available to the
appellants, the rules must, undoubtedly, satisfy the test of
Article 14, which is a guarantee against arbitrary action.
However, one must bear in mind that what is being challenged
here under Article 14 is not executive action but delegated
legislation. ‘The tests of arbitrary action which apply. to
executive actions do not necessarily apply to delegated
legislation. In order that delegated legislation can be struck
down, -such legislation must be manifestly arbitrary;-a law
which could not be reasonably expected to emanate from an
authority delegated with the law-making power. In the case of
Indian Express Newspapers (Bombay) (P) Ltd. v. Union of
India (SCR at p. 243) this Court said that a piece of
subordinate legislation does not carry the same degree of
immunity which is enjoyed by a statute passed by a competent
legislature. A_subordinate legislation may be questioned under
Article 14 on.the ground that it is unreasonable; “unreasonable
not in the sense of not being reasonable, but in the sense that
it is manifestly arbitrary”. Drawing a comparison between the
law in England and in India, the Court further observed that in
England the Judges would say, “Parliament never intended
the authority to make such Rules; they are unreasonable and
ultra vires”. In India, arbitrariness is not a separate ground
since it will come within the embargo of Article 14 of the
Constitution. But subordinate legislation must be so arbitrary
that it could not be said to be in conformity with the statute or
that it offends Article 14 of the Constitution.”

Further, as the Rules are legislative in character they cannot be

-
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«47____If the -Rules were framed for making regular
appointments in the Civil Aviation Department, there was no
_reason why they should have been confined only to three
posts which included the post of Director. Secondly, he
pointed out that. whereas the post of Director was not a
promotional one earlier and was, therefore, open to external
candidates as well, it was made promotional to suit Captain
Singh. These circumstances according to us do not prove the
mala fides. Admittedly. the Rules are made under Article 309
of the Constitution of India and are, therefore, a piece of
legislation. It is_well settled that no legislation_can be
challenged on the ground of mala fides...... 7

_(e‘mphasis s_upplied) \

49. In our opinion, the doctrine of legitimate "expectation, referred to by
the Petitioners, has no application to the present case as the Respondents
have‘ never represented or held out to any student entering into an ETE

course, that he would be given employment with the Respondents.; In fact,

&

ETE is a professional training course and the candidates seeurihg such -

degrees are free to pursue other ce'reer options all over India with other
agencies as well. The course does. not confer any véeted right of
employment with either the Government or MCD. In view of the absence
of any representation regarding employability with the Respendents alone
upon completion of a qualifying course, the Petitioners’ plea of legitimate

expectation merits no acceptance.

50.- We are also of the view that the impugned RRs do not operate
retrospectively. No candidate who has already been appointed as a
teacher and who had acquired vested right of such appointment .in

accordance with the earlier Rules has been prejudicially affected by the
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' impugne,d. RRs. The impugned RRs are effective only from their date of .

Notification and the Petitioners cannot claim any vested right on the

strength-of an advertisement issued under old Rules which now stand

" withdrawn.

51. As far as the doctrine of disuse, referred to by the Petitioners is

o ~concerned, we are of the opinion that the same has no application to the

facts of the present case.' From the judgments referred to hereinabove, it

would be apparent that the said doctrine is appliéable only when there has

been a statufe in force for long, but the same has either not been applied
or there is a practice contrafy to the said statute for Ipng. In the present
case, ~when the old RRs weré contrary to the Government Qf NCT. of
Delhi’s Office Memorandum dated 30" November, 1988, hoy\( can it be
urged that the said OM was invalid due to the doctrine of disuse, as in the

first place the said OM was not applicable.

52. We are also of the opinion that, the NCTE Act only lays down
minimum qualification for a person to be employed as an Assistant
Teacher (Primary). Consequently, it is always open to the Respondents to

prescribe additional qualifications. In this connection we may refer to the

‘Functions of the Council stipulated in Secﬁon 12(d) of the NCTE Act:which

reads as under :-

“12. It shall be the duty of the Council to take all such steps
as it may think fit for ensuring planned and co-ordinated
development of teacher education and for the determination
and maintenance of standards for teacher education and for
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the purposes of performing its functions under this Act, the
Councilmay - ................... :

(d) lay down quidelines in respect of minimum qualifications
for a person to be employed as a teacher in schools or in -
recognized institutions. ”

(emphasis supplied)
53. In the present case, we find that there is neither any inconsistency

nor contradiction between the NCTE Act, NCTE Regulations on the one

hand and the impugned RRs on the other hand. If the Petitioners’

submissions were to be accepted then the Respondents could never have

prescribed any qualification with regafd to age as there is no stipulation in

- either the NCTE Act or the Regulations with regard to age. In fact, the new

age, marks and language criteria are additional/higher qualiﬁéations and,

therefore,‘the impugned RRs are not ultra-vires the NCTE Act or .

Regulations.

54. To our mind, like any other employer it is the prerogative of the
Respondents to decide the age limit and aéademic suitability of candidates

which they wish to employ and so long as the same are not contradictdry

to the academic eligibility as prescribed by the NCTE Act any chéllenge to -

the same, merely because it renders some candidates ineligible, ought to

be rejected. For several posts minimum and maximum limits of age are

prescribed by different authorities along with the required academic

qualifications. It may be possible for the candidates to attain the reqUisite

academic qualifications even at lesser or higher ages but that does not

imply that the authorities are duty bo_und to consider all of them for
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employment by framing rules to ensure that everyone who secures the
required academic qualification at any a‘ge is eligible for appointment to the
said posts.. In our view, the mere completion of an eligibility course gives

no vested right or right of consideration to a candidate enforceable against

the State.

55. Moreover; as rightly pointed out by Mrs. Ahlawat prescribing of an

age Iimit-fdr a given post is a matter of policy and as held by the Apex
Court in Shivbachan Rai (Supra) it is open to the Goyernment while

framing rules under the proviso to Article 309 to prescribe such age limits

as it may deem necessary and the same cannot be termed as arbitrary or-

un-reasonable. In the present case we also find that the new age limit has
been fixed in accordance with the Office Memorandums issued by the
Government of India and Government of NCT of Delhi, whereby the age

limit for group C & D posts has been fixed between 18 to 25 years. In fact,

by the impugned RRs the Respondents have actually rectified their .

mistake and brought their RRs in conformity with the Government’s policy.
The Supreme Court in Yogesh Kumar (Supra) has held that merely
because in the past their was some deviation and departure,A the courts

cannot allow a patent illegality to continue.

56. We also agree with Mrs. Ahlawat that the teachers appointed by the
Resbondents are government employees and are to be goVernéd by_th‘e
terms and conditions applicable to other government employees in the

same category/group as laid down by the Department of Personnel and
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Training, Government of India from time to time. Consequently, the age
limit stipulated in the notification under Rule 43 of Delhi School Education
Rul.es, 1973 would not govérn the recruitment to the post of government
teachers. In any event, as the impuéned RRs have been approved by the
Lt. Govérnor of Delhi who had issued the notification dated 1% November,

1980, it would mean that the said notification stands impliedly repealed.

57. As far as the under-aged candidates are concerned, we are of the
view thét it is open to the State government to stipulate a cut off age as it
may like to recruit only candidates having sufficient maturity. In any event,
the under-aged candidates suffer no prejudice as they would be eligible to

apply for the post of Assistant Teachers (Primary) in the future.

58. In our opinion, a cut off limit has to be prescribed along with eligibiiity
conditions to select the best and the most suitable from amongst thé
a_v'ailable talent and so long as a uniform yardstick is applied for all, it
cannot per se be claimed to be arbitrary or discriminatory. According to us
far from being absurd or preposterous, fixing of age limit between 20-27
would only encourage young motivated, committed professionals to take. '

up the challenge of teaching the small children.

59. However, considering that the maximum age prescribed for the post
of Assistant Teachers (Primary) for the MCD and NCT has been reduced
from 32 years for males and 42 years for females to 27 years, we are of

the view that this would cause hardship to candidates already enrolled in
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the ETE course, who might suddenly find themselves over-age and
ineligible. With a view to'ameliorate this hardship and as a 'one-ti_me_
measure, following the ratio in the case of Anuj Johri Vs. U_nion of India

& Ors. reported )’n 2005 Il AD (DELHI)' 614., it is directed that the

respondents would permit all those candidates who have: Completed the

"ETE course either in -the year 2006 or 2007 or 2008 to appear in the

examination conducted by the Respondents for the posts of Assistant
Teachers (Primary) onée each of the Respondents i.e. MCD and Govt; of
NCT of Delhi provided they do not exceed the upper age limit of 32 years
for hales and 42 years for females and also fulﬁll aII': othér eligibility
c.onditions.A Th'is would also apply to candidates, who have already taken
the examiﬁation as permitted by this Court. Thié relaxation will be
indebendent of the relaxatioh applicable to reserved categories. However, |
the Relaxation granted by this Court shall cease to operate for the ETE"
coufses after 2008 i.e. commencing from 2069 as from 30" AS.eptember, _
2007 the maximum age limit for ETE courée has b'een‘ réduced from 30

years to 24 years.

60. As far as the requirement of at least 50% marks in the seﬁior
secondary examination is concerned, we are of the view that t_he 
candidates selected have to shoulder the respohsibili;ty of impartirilg valuéé-
of academic excellence in young impressionable m'.inds. Considering the_
nature of the responsibility to be thrust on the candidates, th,é requireménf

of 50% marks in the senior secondary e.xamination' is not a tough
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benchmark at all. Further Article 14 mandates that equals are to be

treated alike but it does not prohibit classification. In fact, in State of

Wést Bengal Vs. Anwar Ali Sarkar reported in AIR 1952 Supreme

Court 75 it has been held that classification is permissible, if the same is
founded on an intelligible differentia and the said differentia has a rational

relation to the object sought to be achieved. We are of the view that the

- qualifications of 50% of marks in senior secondary examination fulfills the

above test as it ensures that the best from amongst the young, dedicated
and meritorious .candidates are selected for the post of the teachers and

the same cannot be faulted by the Petitioners.

61. With regard to passing of Hindi subject at secondary level, we are in
agreement with Mr. Paul, that even though a person may possess valuable |
skills of the language which he may acquire at a higher level, yet absence
of knowledge of the basic and rudimentary building blocks of the same
may prove to be detrimental while teaching small children the basic
alphabets of the séme Iénguage in a simplistic yet interesﬁng manner.
Superior knowledge of scriptures or the ability to Write réports, features
comple* essays or translate complex passages >r‘nay not be an adequate
subsﬁtute for the basic knowledge of grammar and the skill set which is
exclusive to the secondary level and essential for teaching the same to the,

children at the primary level. Moreover, on a perusal of the Government

file, we find that the relevant considerations were discussed by the

concerned authorities before prescribing Hindi as a compulsory subject.
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‘In fact, the impugned language criteria is no Iohger res integra. A

Coordinate Bench of this Court in Farzana Vs. Govt. of NCT of Delhi &
Ors. in WP (C) No. 8377/2007 has held as u.nder - '

63.

“20. It is clear that in the present case we are concemed with the
recruitment to the post of Primary Teachers in MCD. These
teachers are required to teach students at primary level i.e. up to
Standard V. These small children are to be given basic education in
Hindi language. Rather, they are to be initiated into this language
from scratch, namely, from alphabets and then into the basic
grammar, for which purpose the teacher is required to be equped
in a specific mould. It is the case of the MCD that keeping this in
mind the prescription of studying Hindi language at secondary level
is provided in the recruitment rules.......... i

After discussing the case of Mrs. Manju Pal Vs. Government of

- NCT of Delhi & Anr. referred to by the Petitioners, this Court in Farzana

came to the conclusion that the essential educatlonal qualification. of

having passed Hindi at secondary level was perfectly legal, valid and not

violative of Article 14 of the Constitution. The observations of the

Coordinate Division Bench are re-produced hereinbelow :-

64.

“21. We find sufficient justification/rational in providing for the
aforesaid qualifying course at secondary level for the post in
question. It is neither arbitrary nor discriminatory and. specific
objective is sought to be achieved thereby for which sufficient
justification/rational is given by the MCD. Once the respondents are
able to satisfy such a rationality, further probe into a policy decision
like this in prescribing these qualifications in the recruitment rules,
which are of statutory nature, is not permitted as per the dictum
noticed in various judgments in the foregoing paragraphs.

22.We, therefore, are of the opinion that the rule in question meets
the constitutional requirement and is not violative of Article 14

-thereof. We accordingly find the petition bereft of any merit and,

therefore, dismiss the same.......

To conclude, the language and marks criteria (namely passing of

Hindi subject at primary level and minimljm 50% marks in senior

secondary examination) are upheld in their entirety. Even the age criteria
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(namely minimum and maximum eligibility age as. 20-27 years
respectively) is upheld but with a view to ameliorate the hardship"of
élready enrolled students in ETE courses, it is directed that the

respondents would permit all those candidates who have completed the

ETE course either in the year 2006 or 2007 or 2008 to appear in the |

examination conducted by the Respondents for the posts of Assistant

Teachers (Primary) once each of the Respondents i.e. MCD and Govt. of

NCT of Delhi provided they do not exceed the upper age limit of 32 years

for males and 42 years for females and also fulfill all other eligibility

conditions. This would also apply to candidates, who have already taken
the examination as permitted by this Court. This relaxation will be
independent of the relaxation applicable to reserved categories. However,

the Relaxation granted by this Court shall cease to operate for the ETE

courses after 2008 i.e. commencing from 2009 as from 30" September, -

2007 the maximum age limit for ETE course has been reduced from 30
years to 24 years. Except to the above extent, legality and validity of the

impugned RRs are upheld and accordingly the entire batch of writ petitions

[ML\N'?”MOSQM]
. Judge.

are disposed of in the above terms with no order aé to costs.

sl

ANMOHAN SARIN]

Judge.
August ltm 2008
rn '
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