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* IN THE HIGH COURT OF DELHI AT NEW DELHI

+  REA (OS) No. 6/2007 & CM Nos. 864, 868/2007 & 817/2008

% Reserved on : July 14, 2008
Pronounced on : August . 2008

Satish Kumar Lamba .. . Appellant
through : Mr. J.C. Gupta with
M:s. Niharika Sharma, Advocates
VERSUS
Col. (Retd.) Sudershan Kumar Lamba & Ors. . . . Respondents
through : Mr. Arun K. Sinha with
Mr. Krishna Kumar and
M Mr. Rakesh Singh, Advocates

for the respondent Nos. 1 & 2.
Mr. Pankaj Kapur, Advocate
for the respondent Nos. 3 & 5.

CORAM :-
THE HON'BLE MR. JUSTICE A.K. SIKRI
THE HON'BLE MR. JUSTICE MANMOHAN SINGH

1. Whether Reporters of Local newspapers may be allowed
to see the Judgment?
. 2. To be referred to the Reporter or not?
‘ 3.  Whether the Judgment should be reported in the Digest?

A.K. SIKRI, J.

For orders, see FAO (OS$) No. 45/2007.
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" IN THE HIGH COURT OF DELHI AT NEW DELHI

+ FAO (OS) No. 45/2007 & CM Nos. 1987 & 1989/2007
and
RFA (OS) No. 6/2007 & CM Nos. 864, 868/2007-& 817/2008:

% Reserved on : July 14, 2008
Pronounced on : August 30, 2008

Satish Kumar Lamba .. . Appellant

through : Mr., J.C. Gupta with
Ms. Niharika Sharma, Advocates

VERSUS

Col. (Retd.) Sudershan Kumar Lamba & Ors;”: . . . Respondents

through : Mr. Arun K. Sinha with
Mr. Krishna Kumar and -
Mr. Rakesh Singh, Advocates
for the respondent Nos. 1 & 2.
Mr. Pankaj Kapur, Advocate *

for the respondent Nos. 36 5.> .
N N

S,

CORAM :-
THE HON’'BLE MR. JUSTICE A.K. SIKRI
THE HON'BLE MR, JUSTICE MANMOHAN SINGH
#
1. Whether Reporters of Local newspapers may be allowed
to see the Judgment?
2. To be referred to the Reporter or not?
3. Whether the Judgment should be reportedin the Digest?

A.K. SIKRL, J.

1. The respondent Nos. 1 & 2 had filed CS (OS) No. 1017/2007 on the
original side of this-Court in which they impleaded the appellant as
well as respondent Nos. 3 to 5 as the defendants. All th? parties are
related to each other being real brothers and sisters. The' suit was for
partition and injunction in respect of the dwelling house, i.e. T-1904.,
Upper Ridge Road, Karol Bagh, New Delhi (for shiort, ‘tl;e suit
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property’). In the plaint, the respondent No.l & 2 (hereinafter
referred to as the ‘plaintiffs’) averred that their father late Shri Dina
Nath Lamba was owner of the suit property. He died intestate. His
wife also died and in this manner the three sons and three dau'ghtefs;
i.e. the plaintiffs and defendants, inherited the estate to the extent of
1/6™ share each. It was also stated that none of the parties was
residing in the suit premises which was being looked after by;na'l
caretaker Chotti. The appellant, who was impleaded as the
defendant No.l, was the only party which opposed the suit. He
inter alia took the objection that the suit was barred by limitation és
their father died in the year 1970 and the partition was ﬁought after
35 years. It was also averred that the appellant had_constructed tihe
dwelling house out of his own funds and his father had no right, t{tlé
or interest in the said property. According to the appellant, their Iatie:
father was only a trespasser (squatter) onthe G:;vernment land who
had occupied the same when he came to:Delhi after the partitionf.ioif
the country in the year 1947.

On 4.;.2006. the learned Single Judge héaring the suit recorded the
statement of the appellant. He stated that he was -six years old in the
year 1950 when the family consisting of mother, father and the
appellant came to India. He also stated that the land was occupied
by the family; his parents raised construction on the plot; his miother
was found eligible for allotment of land ‘in lieu of the suit property;

father died in December 1970 and mother also passed away in thé
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year 2000. He further stated that he joined the Army in the, year

: B
1965 and came to Delhi in the year 1972 and resided in the suit 17
property along with his mother. However, he moved out of the isuit i} ‘
property in the year 1979 as he was selected in the State Civil service i ‘
under the Covernment of Uttar Pradesh. = Since 1996-97, | he . ]
maintained residence at Noida in addition to iresidence in the suit X 1
. g
‘. | g
property. He also stated that his mother resided in the suit property | ’h'z 1
| | | il "LJ‘ ’
till about six months prior to the date of her death: In this staternent, ,TL\;" !‘
. ;’-
4 he admitted a certificate of registration issued by the Government of .
India {€Ex.P-3/D-1). He also admitted the>questionnaire serit by the s v
DDA in the name of his father (Ex.P-4/D-1). L L
‘ y I '
= o I l i _L
IR
3. From this statement of the appellant recorded on that date, the 8| e
| (D
learned Single Judge held the view that preliminary decree , of E ‘%
A - partition could be passed declaring 1/6™ share in the suit property!to R 1‘
all the parties. Reason for arriving at this conclusion was that; e
‘ BTN 1
) _ . . .
@ admittedly parents of the parties came to Delhi and occupied the suit 1 S
N
property. The learned Judge took judi¢ial notice of the fact thati @ S
N S
) N .:! ‘ b '.".
those refugees who had come to Delhi during post-partition period: © ' 1 o
s ) ‘
f i A ::
and occupied these properties had claimed allotment of land. The f
Government had constituted a Committee known as ‘Gadgill b
b s‘ . 1
Committee’ which gave the report, on the basis of which Gadgill 3 y ‘*t
| 1B
Assurance Scheme was formulated by the Government. The Qadgill . ;
: LK b
Assurance, which was given on the floor f the Parliament, was that "' ! o
the Government of India would rehabilitate the refugees who settled’ ‘ ;
EAQ (08 25,07 & RFA (OS) 62007 Page3of13 - | )
P
’ Bt 4 e ; - Yoo j/"{ -1i| :‘
: < oo R R [t
‘ . P S v N £
i ! . L ﬂ}I lF ;’ i\-d ,- ' V..', ' l i :i“
] * [ 1 -,;' ' t \!\M' ! | ; i .
\:} . [ \\‘ A_‘l Ir' \ h.'z 1



in India post-partition and preferably at the sites which they occupied

when they came to India. The learned Single Judge noted that
’ l
° occupation of the suit property by the parents of the parties was not ‘5

in dispute. It was not in dispute that the mother:of the parties was - il R i

found eligible for allotment of land in lieu of the suit property and § | .

Certificate of Registration (Ex.P-3/D-1) was issued by the Government

of India. Thus, either the father or the mother of the parties would ) .

be the person who would be entitled to the land comprised under & “ '

4 the superstructure for formal allotment from the Government H -

authorities and. therefore, it was of no consequence as to whether

the suit property was the estate of the mother or the father,

‘d inasmuch as, both of them died intestate as no party was claiming

anything under the Will. Thus, the consequenéce’\z;ss that all the

siblings were entitled to 1/6" share in the Iand-comprisiné the suit S
33 ,l .
; property. The contention regarding limitation was brushed aside ]
e
- . - * . ” . L
with the observation that it commences when a claim of a party is L
8
{5 refuted by another. Merely because the:parties chose not to effect # 1 b
B :\:it'r-
iti . LT
partition would not mean that on the death of either parent I

S

i

limitation commences. 3 ] .

‘ {i {
These were the reasons which persuaded the learned Single 5‘ g
N i

Judge.to pass preliminary decree. Challénging [this order, RFA (Of9) - - !
VO

, _ 4

No. 6/2007 is preferred by the contesting defendant No.1, who is [
the appellant in this appeal. - - { ';!?2;4

{ 1 ,11
a “{‘.‘i;l |

’ i.’.‘f"

o | \;
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»4.  As the appellant/defendant No.1 had also raised a plea that 9th had

constructed the superstructure, and since it was a disputed question,
while passing the preliminary decree of partition in the land
comprising the suit property, so far as the superstructure is
concerned, following issues were framed by the learned Single Judge -
on 4.9.2006 itself :- : i

‘ N
;"(i) Whether defendant No.1 constructed the super structure \ i o .
L which exists on the suit property as of today? OPD-1 ! :

T —

/) If issue No.l is decided in favour of defendant No.l,
what amount has been spent by; defendant No.l for
~ raising the super structure? OPD-1

'V‘

(iii) To what benefit defendant No.1 would be entitled to if
he succeeds in establishing that the super structure
existing today has been constructed out of his funds?
IPD-1

L) = ot

(iv) Relief.”

e
e

Onus of all these issues was placed on the defendant No.1, who

N was directed to lead evidence in the first instance. He was directed
+ c
G to file list of witnesses with affidavit by way of evidence of his
witnesses within three weeks and the matter was listed for cross-
examination of those witnesses on 26.9.2006. g
o
, F‘\";" :
. RS ‘ !
) ‘."i“\: "
. : .
5. The appellant, however, failed to file list of witnesses and also S
R
k \ '
evidence by means of affidavits. When 'the matter came up for ; A
S
hearing on 26.9.2006, taking note of this fact, further time was t
SN
granted and the case was adjourned to 12.12.2006, subject to costsof - = i ;
Rs.20,000/-. Even within the extended time the appetlant did not . :_‘%gﬂ;
a ’ \]L‘,‘:’ ‘
do the needful as he failed to comply with the aforesaid directions. 3 } -
R
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Costs of Rs.20.000/- was also not paid. In these circumstances, the
learned Single Judge refused to extend any further time for the

defendant No.] to file the necessary affidavit by way of evidence or

list of witnesses as onus to the issues framed was placed on thé
defendant No.l/appellant and he did not lead any evidence. The
learned Judge recorded findings on these issues against the defendant
No.l holding that he did not spend any money on the superstructure
which exists on the property in question and, therefore, f;e,'WOU|d
s not be entitled to any benefit which cou‘%d have flown to.him under

issue Nos. 1 & 2 had they been decided in his favour. The Court

proceeded to appoint a Local Commissioner with direction to visit

&

the suit property, after notice to the parties afid submit a report
whether the property is capable of partition by metes and bounds.
Challenging this order, the appellant/defendant No.1 filed FAO (OfS)

No. 45/2007.

6.  Both these appeals were head together. We may note at the outset
that the sole contention of learned counsel for the appellant was that
as the father of the parties had no right, title or interest on the suit
property. which was the Government land and thus he was not tli'ie
owner of the property, suit for partition was not maintainable. The
submission was predicated on the plea that their father came to India
during partition days and as a squatter occupied the plot of Iaﬂﬁd (suit
property) for his living .and a mud house was raised by him, which ‘

was subsequently repaired, renovated, reconstructed:by the appella"nt

Page 6 of 13




alone. For the rehabilitation of the refugees, the Gadgill Assurance

i
Scheme was formulated. The mother of the parties was found b
eligible for allotment in lieu of the suit property.‘ He submitted that ’: t )
it v«;as iﬁcorrect that parents of the parties died intestate. It was also M
argued that the objection of defence raised in the written statement 5
was not even considered. The Will of the father-stood proved on }' f‘
perusing the four documents placed on record by the plaintiffs and, : ‘%’ | ,'

therefore, it was not necessary to raise any such specific plea in the
b written statement. The ground of limitation was reiterated. It was
also argued that the plaintiffs had pleaded inheritance from father

and not from their mother. Therefore, the court'below was not right

&
Faay A

in making out a new case which was not even pleaded. The learned

counsel for the appellant also referred to some judgments.

7.  We are'not impressed with any of the aforesaid -:j'ar'guments raised by
learned counsel for the appellant/defendant No.l. Th; entirt;
Q attempt of the appellant was to gloss ovér the admitted facts which
even emerged out of the statement of the appellant recofded undér

Order X of the Code of Civil Procedure, 1908. The facts which are

admitted and stated again, at the cost of . repetition, are the

following: N
TR
i
. ‘ _ j; I
8.  The suit land was occupied by the father of the parties when he:came - f?
v ’ [
to India from Pakistan after the partition. It was sometime in the »E:f-"“f
P AR
) . ks . f k: “]\,t
year 1950. Thus, from 1950 the possession was with the parents of ;\‘
. =5
MMM nsk Page 7 of13 EI“\ [ x5
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the parties, who started residing their after occupation of the land.
This was an uninterrupted possession and the: Government did not
lay any. claim thereupon. Gadgill Assurance Scheme is also admitted:
which was formulated for rehabilitation of refugees. The appellént
has also admitted that their mother was found eligible for allotment
for land: in lieu of the suit property. It was also admitted during
arguments before us as well that no other land was allotted anci_ she
continued to occupy the suit land ev}en after the death ‘of her
husband. Though father of the partiessdied in the year 1970 and
their mother 30 years thereafter, she rem\éined in occupation of the
said land till six months before her death which took place in
September 2000. One can clearly infer ffdm this th;t the
Government treated the aforesaid suit land as allotment to the
mother of the parties for which document Ex.-Pf3/D-l was given in
favm;”of the mother of the parties. The appellant also never

pleaded any Will.

It is not understood as to what is the exact game plan of the
appellant in contending that his parents were not the owner of thé
suit property. In that event, even the appellant does not get any
share in the suit property. It is clear that such a plea is taken with
mala fide intentions and some hidden agenda in his mind. This is
more so as during the arguments we were informed tHat the
appellant has now occupied the suit property which was lying vacant

at the time of filing of the suit. The obvious intention is to oust his

LS

EAQ (OS) 45, (0 nsk . PagaB.ofl3

a o

.
e
3




e L el e s

A
¢ 10.
N
v
AT et -

brothers and sisters and appropriate the entire property to himself. If
either parent of the parties was the owner of the suit property, then
everybody has 1/6™ share therein. If they were not the owners, even
the appellant would not have any share. However, in view of our
disZﬁ;sion above, namely, the parents of the parties occupie_dx |r: the

suit property in the year 1950 and the family stayed therein — father

till his death in December 1970 and mother thereafter till early 2000,

‘coupled with the fact that mother of ‘the parties was found eligible

4

for alternate plot, it can safely be stated that she.was the owner of
I

the suit property.

There is yet another reason for precluding the appellant to raise such

o

a plea, which can be found in the following observations of a

Division Bench judgment of this Court in the case of Phiraya Lal &
Piara Lalv. Jia Rani & Anr., 1972 Raj.L.R. 69-:-

= " _...a defendant is always at liberty to rébut this presumptioh
by proving that the better title is in himsélf and (3) a defendant
is not allowed to set up the defence of Jus tertiii, as it is called;
that is to say he will not be heard to allege; as against the
plaintiff's claim, that neither the plaintiff nor the defendant;
but some third person, is the true owner. The principle is "Let
every man come and defend his own title. Asibetween A and
B of the legal position we are supported by the decision of the
Supreme Court in Nair Service Society Ltd. v. K.C. Alexander
AIR 1968 5C 1165."

We agree with the observations of the learned Single Judge
that in a suit for partition filed by the siblings, whether father is

found to be the owner or the mother, it would be immaterial as in

either eventuality, the outcome would be the same. We cannot

permit the hyper-technical objection of the appellant that the trial

nsk Page 9 of 13
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1.

12.

13.

The plea of limitation is also totally untenable and was rightly f

~issues and the applicability of Order X CPC comes into operation

court has made out a new case not pleaded as the plaintiffs had

pleaded inheritance from the father and not from the mother.

rejected by the court below. Cause of action would arise only when

there is a demand for partition and denial of the right of the person

i

seeking partition. The cause of action would not accrue from the
date when the parents of the parties died.

Learned counsel for the appellant had_relied upon some judgments
raising two legal issues, namely — (a) it was contended that on the

very first day when the statement was recorded under Order X CPC,

P

the preliminary decree could not have been passed as it is settled-that

‘ 9
the first hearing of the suit can never be earlier than the date fixed #

for preliminary examination of .the parties- and the settlement of

*e
‘;Yv' it ) R -
- e i "“

—e

only after the issues have been framed. The learned counsel referred

to the judgments of the Apex Court in Sham Lal (Dead) by LRs. v. =
Atma Nand Jain Sabha (Regd.). Dal Bazar, Air 1987 SC 197 and Ved: | 8

Prakash Wadhwa v. Vishwa Mohan, AIR 1982 $C 816. -k

In the first case decided by the Supreme Court, it was held that ‘first f
hearing of the application’ for ejectment would not mean the date ’
fixed for return of summons, but it would be the day when the court

applies its mind to the case. We do not understand how this case '

S A i o BET LTI A e e
P

would have any relevance in the preset cast context. Here the
nik Page 10 of 13
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the filing of. the suit -

1

summons were issued to the defendaﬁts after
pursuant to which they put in appearance. Only the appellant chose
to contest the suit, who was given time to file the written statement.
He filed the written statement. The parties also filed their documents
on 4.9.2006 and the matter was listed for framing of the issues.
Before framing the issues and to cut short the controversy, the
‘leasned Single Judge also recorded the statement of the appellant
under Order X CPC as that is the primary pL{rpose for recording such
statements. On the basis of this stateénent. the learned Single Judge
applied his mind and found that all nECessﬁw facts, on the basis of
which preliminary decree for partition éould be passed, were
admitted. This approach is rather commendable:-~Another aspect on
which the parties were at issue, namely, whether the :appellant had
made construction of the house out of his own funds, the learned
Single Judge proceeded to frame the issues. and gave chance to the
appellant/defendant No.1 to prove his case on those issues. It is a
different matter that the appellant failed to do so. It would be of
) i?zerest to note that before us not a single argument was raised_ qua
this. on the basis of-which order dated 12.12.2006 is challenged. ,Tt:ie
principle of law in Ved Prakash Wadhwa (supra) that the first hearing -
" of the suit would never be earlier thian the date fixed for prefiminary
examination of the parties lays down the same principle, which

according to us is not violated in.the present case in view of our

discussion above.

FAO (0) 45/07 & REA(OF) 6R00Z  nt ‘ . Page 11 of 13




15.  As stated above, it does not make:any difference whether father of
the parties was the owner of the property or mother was the owner,
as in both the cases consequence remains the same. The subject
matter of the suit was the partition of the property on the basis of
inheritance and the property is to be partitioned among the brothers
and sisters of the deceased parents. The main-aim in such céses has
to be fo do substantial justice, which the learned Single Judge tried to
achieve. We are prompted to make these remarks encouraged by
the foreign observations of the Supreme Court in the case of Kewal
Chand Mimani (D) By Lrs. v. 5.K. Sen & Ors., (2001) 6 SCC 512,
which are to the following effect :-

"27....1t is trite knowledge that presently, the law courts are

being guided by a justice-oriented approach; since the concept

of justice is the call of the ddy and the need of the hour.

Justice is the goal of jurisprudence - processual/procedural. as

much as substantive. Puritan approach has lost its sighificance

In the present-day context: since justice ought to be the end

product of equity and go to the roots. It is this complete -

justice between the parties which stands statutorily recognized

in Section 108(A) as noticed above (please see the observations

of Krishna lyer, ). in Ahmedabad Municipal Corpn. V.

Ramanlal Govindram, (1975} 1 SCC 778)." _
£AQ (O5) 35/07 S REA (OF) 6/2007 ot ' Pagé 120113

The second issue raised by learned counsel for the appellant was that
the plaintiffs in the suit had pleaded inheritance fr’om‘ the father and
not.from mother and, thus, the court could not make out a new case
not pleaded. Some judgments were cited to show that the relief
should always be founded on the pleas of the parties. We had
alréady rejected this argument. We do not agree that any new case
‘?f’s*’sought to be set up and, therefore, the judgments cited o;mﬂtl;is

- s

propotition have no application in the instant case.
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16. We. thus, do not find any infirmity with the passing of the

preliminary decree and, thus, find that RFA {OS) No. 6/2007 s

devoid of any merit and dismiss the same, As already point out
above, no arguments were raised insofar as validity of order dated
12.12.2006 is concerned. Therefore, FAQ (0O$) No. 4572007 is aiso
dismissed in view of the fact that the appellant failed to lead
evidence despite repeated opportunities given. Al the pending
applications also stand dismissed. Costs shall follow the event.

~ gk.
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