Hnreportable
IN THE HIGH COURT OF DELHI AT NEW DELHI

WP (C) No. 1083 of 2002
and
WP (C) No. 2514 of 2002

Pronounced on : January 11, 2008

# &tz’rec[ f;ggz'fwgy :‘ﬁrz’vem v}rzmoa'ation ..... :ﬁtz’tz’onem
%rt/? &i/w‘z{y, Glaziabad, Tlﬂf & Ors.

/ througb : JZ:J:?‘T 76,/7:1717111, %ﬁ/ocate

VERSUS
ag 6(an’@n (?f‘gr‘uﬁ'a thru ﬁ/ﬁn’man, cggi/w‘zf}/ ﬁoar([ ..... &gyon(ﬁmw
% T
/ through : ﬂf g‘eettmjafz' ﬂzﬁan, %[vocate

CORAM :-
* THE HON'BLE MR.JUSTICE A.K.SIKRI
THE HON'BLE MR. JUSTICE VIPIN SANGHI

1. W%t%r gggaortenf gp Ioca{]ozgaer& mc{}/ be allowed to see the Ju jment ?

2. TJo be rejérret[ to the cggmrter ornot 7
3. W%t%r the J'uc{yment should be rg]mrtez[ in the ﬁ}'jest 7

A.K. SIKRI, ].
1. g%tz'tz'oner W;.l s an %moa’atz’on ?f‘ &tz’ret[ ai/w’tf}/ ﬁrz’venr. ﬁtz’tz’oner Wg.l is the

Qésecretar] ?f this Fssociation and. “petitioner Nos. 3 to 130 are its JZ:mﬁem as t/t?ay are the retired
emffoyee& and’ tﬁ?s:y are receiving the pension. The drivers in the 6{@1’/14«{}/ are _getting &Lnnz’nj
%ffmwmce. Tkird Gentral giay Gommission, which gave ils report in the year 1973, had
recommended the continuation "JC &Lnnz’nj ;szow'ance and its computation to the extent of‘ 75% ﬁr
Won@nj out the quantum of‘ _pension. Thus, while ﬁmz’nj the pension OJ[ these drivers on their
retirement, their _pension was ﬁxet[ ag%er ta/@'nj into consideration 757 o]p the &uminj %ffowance.
Letter duted a1. 1.1974 was also issued ﬁ:}/ the cﬁgifway ﬁoart[ in this 56'”11[]‘.\ ?fc;wever, vide another

Jetter dated 23.2.1976, ercentage of' the &nmz’nj %fIOWance fér computing the pension was
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reduced from y5% to 465% with effect from 1.1.1973. mreqfi&er, vide ancther Jetter duted 17.7.1981 it
was raised to 5% with offect from 1.4.1979. Against these redictions a writ petition came to be fifod
in this Gourt. On the creation of Gentraf Administrative Tribunal (GHAT) undeor the
Fdministrative Tribunal Fect, that petition was transforred” G, Principal Lenck, New
Deltii. This petition was allowed vide judgment duted 6.8.1986.  This case, i.e. Deo Dutt
Sharma v. Union of India & Ors. is reported as 1986 (1)} TG ye6. The Union of
India/ Raifway Fdministration Bid net question this order of the Tribunal. — Instead;
Netification duted 5121988 was issued amending Rule 2544 of the Indian Reifway
Establishment Gode (hereinafier, ‘the Code ) making the said amendsnent sperative from 1.1.1973
and 1.4.1979 respectively providing therein that percentage of the Rynning Flfewance for
computation of pension would be reduced from 75% to 45% and 55% with effect from 1.1.1973 and
1.4.1979 respectively. “We may note that the Jribunal in its judgment duted 6.8.1986 had guashed
the earfier orders on the ground that under the Gode, whick'is of statutory nature, framed under
Frticle 309 of the Gonstitution of India, Running Ftllowance of 75% for the purpese of
computation of pension was provided, whick statutory right could not be taken away by mere
executive instructions. Obviously, to overcome this difficulty, vide Netification duted 5.12.1983,
the said Rule 2544 was amendod: FHowever, this notification was challenged by fifing an O
before the Ernakukum Dench of CAT. The said Lench vide judgment duted 2.4.1990 quashed the
netification so fur it gave retrospective effect. Same challenge was made by fifing OFE in the
Principal Benck at Now Delki as well. FHowever, the New Delhi Lench dismissed the challenge
to the vafidity of the netification. s conflict arcse hetween the twe views, one taken by the
Ernakukum LDenck andthe cther by the New Dellii Lenck, matter came to be referred to the Fiull
Lench, which agreed with the view taken by the Ernakutum Denck The Gevernment challengod
this decision before the Supreme Gourt which was repelled as the appeal was dismissed vide

Judgment dated 25.7.1997 in the case of Chairman, Railway Board & Ors. v. C.R.

WP (C) No. 1083/2002 ns« Page 2 of 9




Rangadhamaiah & Ors. %f&yyj 3G ss828.
owever, the petitioners in this petition, who retire er 5.12.1988, made a representation
Fo he p s p e d 19 de a rep
dated’ 25.8.1998 b'aas“inj their case on the afére&az'c[ J’uafjment t?f the 3u(7areme Gourt and Jee)@nj
extension 9f‘ £eney9t tﬁ@reoff It was féf/cufez[ b:}/ various reminders and uftz'matefy O under
ection 19 of the ministrative Jribuna was filed before the J rincipa ench o at
Section 19 of the T TFribunal Fct was filed before the Frincipal Benck of CoT.
ew Jelhi on14.12.1 . s as fina. een rejected vide judgment dated 10.12.2001 holdin
New Delhi on 14..12.1999. This OFE hias finally boen rejected vids judgment dutod: froJding
that the cE'Sufreme Gourt has uJa/fefc[ &fe 26544 Joroeyaective'f}/ and, t/fereffyre, the  petitioners cannot

draw benefit therefrom.

ﬁ is not in tﬁ'{yaute that these petitioners have retired ﬁom service qﬁer the amendinent Of‘ &;fe
2544 cyp the Gode W/tqere@ the &nminj %ffowance, ﬁr the comfutafbion of' Joena'on, stands reduced’
Sfrom 75% to 45% JIn Rangadhamaiah (supra), the Supreme Gourt has held that the
amendiment cannot be given retrospective eﬁéct. %refére, to that extent the said. Judgment is (y“ 7o
/;e(fja to the petitioners herein. Jhe petitioners can succeed onfy ?f t/;ey are able to Jprove that the

amendment to the &tfe 7s iff(?jaf even z'f‘ tis Jarogaectz've n nature.

ﬁfﬂra 14 (_v][‘t/tde:]'ut{yment in Rangadhamaiah (fuc]ora), the csujvreme Gourt Fa&fémufatet[
the guestion that kad arisen fér consideration in the ﬁffowinj words :-

“Ilf. The question which, t/zdereft\)re, needs to be examined is whether the amendiments
made in Ruyle 2544 b:}/ the tmpugned not{ﬁcaﬁon&, to the extent t/z”e'}/ have been _given
effect ﬁoml;lnuar] 1, 1973 and %]zn’f 1, 1979, can ke treated as a vakid exercise of the
ower to make rules under the (751‘01/1'&0 to Article 309 of‘ the Gonstitution.

gt is clear ﬁom the above that the cgufreme Gourt was concerned with a totaff] Ji'fférent zssue,
mzmefy, retrogaectz'w'@/ of‘ the im]aujnec[ W;tijqcation dated 5.12.1988 and reﬁ'rrz'nj to various
J'udjment& held that it was not competent ffvr the Zzovernment to amend the said &fe
retrogaectivefy tak;'nj away the eacz'atz'nj/ accrued njﬁt& (?f‘ the said  persons. cﬁzra 31 (?f‘ the J’uzljment

furt/ﬁer discloses that the concerned retired emffoyee& were those who had retired afi‘er 1.1.1973 and’

WP (C) No. 1083/2002 ns« Page 3 of 9




b_efc'vre 5.12.1988 and, tﬁz’rgffyre, the Gourt held that as - per &lfe 2301 cjp the (Gotﬁe, tﬁz’!}/ were entitled
to Kave their pension computed in accordance with &Je 2644 as it stood at the time 9][‘ their

retirement. j;t that view, the Jaz't[juc{[yment would not /76&9 etther the Jaetz'tz'onenf or the regaontlént&.

5. %Wever, Jearned counsel ﬁr the Joetz'tz'onens reférrez[ to observations ?f‘ the <gu(]areme Gourt in
paras 26 to 28 and contended that since pension was not a b'ounzf}/ Ju{}/a/;fe on the sweet will and
Jafezwure of‘ the government, the valuable nj/ft gp the _petitioners to recetve pension could not be
taken aw‘ay. g;z the a]%rewaz'z[ paras the 3ufreme <C'ourt fas observed as under :-

26. In Qﬁem@'nam[zm gsm.mz[ v. Otate gp Bikar, 1971 muff ) 3t<go@4 :
@f&y]l 3tl4o}> ), decided b:}/ a Gonstitution ﬁencﬁ it has been Jaid down :-

'Lﬁma'on is not a ﬁoun@ Jaayaﬁfe on the sweet will and Jofea&ure ?f the

g‘overnment and that, on the other kand, the nc'yhdt to pension is a valuable

rzc'ylft vesting in a ZZ‘(?Vernment servant.

6_,_ 152 ) ( fmfﬁa&z’s Juffﬂez[j

27. 5;1 that case the right to receive pension was treated as property under %rtz’c/és
7 7k S Lrgperty

31 G) and’19 G)GC) oj%/fe Gonstitution.

28. fn eﬁ 3. ngara v. Union ofﬁcﬂa, 6})8})1 3‘6&65 : (%ﬂ&y&} 3G
l}o), this Gourt, after tak;'nj note of the decision in Qﬁeo@'ndncfaﬂ Prasad ( %j&y]l
3((;11,0y) (quara), has said ;-

“Pension to civil emfﬂvyee& of the Government and the defence personnel
as adsninistered in India appear to be a compensation ﬁr service rendered
in the _past. ?:E»w‘ever, as held in ﬁouje v. Doard of\ Education a

pension is cﬁv&e!f}/ akin to wages in that it consists of‘ payment provided. 6:}/
an emf/o]er, s paid in consideration OJF _past service and serves the
Jpurpose of‘ /I‘é[fn'nj the recipient meet the expenses ?f fz'w'nj. ’

é. %Wever, these observations would be ‘?f no /7(9[]9 to the petitioners. The  pension of‘ the petitioner is
not taken away. Wg doubt, there is an amendment in the &er /7:}/ which the &umz’nj v%ffow'ance
ﬁr the  purpose cvf‘ cafcufatz'nj the  pension is reduced” ﬁom 75% to 1,57: . Jhe Yuewtz'on is as to whether
b:}/ clbz'nj so any nj/ft of‘ the  petitioners is z'nfn'njed: For this  purpose, we shall Kave to Jook into the
reason because Of‘ which the &umz’nj z;%ffmwmce to be taken into consideration, fér the  purposes of’

comfutation (_v]i}aena'on, was reduced.
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7. The respondents in their counter affidavit kave explained the background in whick suchk an
amendinent came to be passed. Jt is stated that for proper approciation of the matter in dispute, in
the Raifways there is a categery of staff kncwn as 'Running Staff whose perfermance of dicty is
directly connected with the charge of moving trains, i.e. Drivers, Guards, Shunters, Firemen, ete.
Tor the performance of suck duties, ' Running Staff ave granted”'Running Ftlowance' which
contains a pay efement. Jherefore, for certain specified bencfits/purpeses, the pay of ' Running
Stuff' is considered as husic pay () « specified component of husic pay representing the pay
element in the 'Running Fowance'. It is submitted that the special feature of the 'Rynning
Staff of the cggz'fu/t{}w is that portion of their emeuments is dependent upon the nature of duties
and quantum of work put in by them diring a menth. Tor this purpese, the Raifway Loard ave

framed &Jes and the present rules are entitled” “Rules for Payment of Running and Other
Allowances to the Running Staﬁ'r on the Railways, 1981". The guantum of &mm’nj FHowance
carned by the Running Staff is dotermined mainly by the actual distance worked by them. Jhe
basic ofjoctive of this rule is an orientation towards better performance. Jhe Running Ffowance
is meant to include a_portion of the pay and cut of pocket expenses of the Running Staff for
meeting out of pocket expenses as their diuty generally invelves their ahisence from FHead Cyarters.
Jt is stated further that it kas been the practice for over a few decades in the past to reckon the
retirement benefits of Rynning Staff on pay phus a fixed percentage of pay/emehuments,
Running Allowance actually drawn. Thiis henefit of reckening an adiitional component towards
caleulation of retirement benefits of Running Staffis on the consideration that the arducusness
and uncertain fours of work entailed in performance of running duties over Jong periods of time
should be appropriately reflected in the guantum of pension admissible when the staff retires from
posts invelving suck duties. Tor this purpose, Rule 2544 of Code, Volume-JT, provided that for
calewlation of average emohuments, actual amount of Running Fellowance drawn during the month

Jimited to a maximum of‘ 75% of‘ the other emoluments was to be reckoned in addition to Jpay in the
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authorised scales of pay. ?ﬁufever, the Pay scales were revised on the recommendation of the Third
Gentral :75@}/ Gommission with e]ﬁ‘(‘ect ﬁom 1.1.1973. &Juft ?f‘ revistons 9]0 scales ?f‘ 1y ?f‘ the
&tﬁniﬂj 31.511]9[‘ on the z'mJafementatz'on of‘ the recommendations ?f‘ the Py commission had become a
revision in the pay percentage ﬁmec[ ﬁr computation ?f retirement b—enefh‘& <?f‘ the &nminj cgtajﬁ[‘
The matter was considered. b:}/ the cggifw't{}/ ﬁoarc[ and vide Jetter dated 22.3.1976 instructions were
issued in this b'e/fafjp which was a flzufty action as amendment in the rule was reyuz'rez[ and, t/fergff»re,

when those instructions were Yuthfﬁé’([ as contrary to the rules, amendment in the rule z't&eﬁ(‘ was

made.

8. gt is also eacffaz'nec[ that the entire _gamut c]F the scheme of‘ &mninj %fkufzmce etc. admissible to
the &nninj 31,‘495“ was Jub}eyuentef}/ examined /Z-}/ an expert committee known as Jhe &nnz’nj
%ffmwmce tommittee, 198o0. The Gommittee recommended that ﬁr the purpose ?f‘ retirement
5emy9t& (z’ncfuzﬁnj contribution to ‘5&55? ), 0% (?f‘ the basic pay of‘ the &umz’nj 31?@9[‘ should be
taken inte account unz’férm[}/ instead of‘ recgonz'nj the &umz’nj %fﬁvw‘zmce actua/‘/}/ drawn Jub:]'ect
to a maximum oJC 1,5’5/: (?f 1y ji is stated that various recommendations made [{y this Gommittee
were examined 5:}/ the cﬂgifway »anrf in consultation with the reccynz'set[ ﬁdératz'(mJ and an
agreement was entered into with them, constituting a Jaacgzginj, covering various rutos/ orders
regulating grant of running and allowed allowances to the &mm’nj 3trg§v &aﬂﬁnj the pay
element for the purpose of computation of retirement benefits of &nm’nj :5&1]7,' it was decided
that an additional component 9][' 567 9][' ray will be taken into account with eﬂéct ﬁom 1.4.1979.

ﬁatructz'ona to this eﬁéct were tssued | b:}/ the &fu’({}/ joart[ in the  year 1981.

9. The pension is calculated on the basis of' ‘pay’. ngaffy, &mm’nj z;%ffowzmce would not be
treated as ‘pa )/’. Jtis on/j/ because cy[‘ &Je 2644 oJC the Gode that a  part ojp &mm’nj %ffowzmce is
treated as ‘pa)/’ fér the purpose of‘ pension. When the basic 1y it«se&p is revised afier the

imffementatz’on (gp the Jhird Gentral cﬁl}/ Gommission, the concerned” emffoyee& started getting
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10.

much higher basic pay and, /@e:faz’nj in view that consideration if the Government decided, as a Jaofz'cy
matter, to reduce the component (y[‘ &tnnz’nj %ffou/ance fér the  purpose ?f‘ ComJautatz'on (y[‘ Jaenm’on,
such an action of‘ the government is not open to gueatz'on. Tact resmains that the overall pension of‘
the  petitioners is not Jess than what it could Fave been  prior to the revision in the pay scales. When
the W;tiflcatz’on dated 5.12.1988 was issued amen(ﬂnj the &t/@, these _petitioners were still in
service. 3275/ had not retired and were _getting any pension whick is Jouj/fl? to be reduced. Jheir
pension has been ﬁxecf much Julf&e?uentfy on the basts (?f‘ cggfe in vogue as on their respective dates
cvf‘ retirement. %reﬁre, it cannot be said that the amendinent in the &fe zs z'fflsjaf or violative (?f

%rticfew 14 & 16 QJC the Gonstitution.

W; doubt, the persons who retired’ tg%er 1.1.1973 and’ [ejzyre 5.12.1988 Fave got the adi/anttye as in
their cases the pension is ﬁxetf [Z-}/ tak;'nj 75% 9f the &uminj z;%ffowance. Tor this reasen, t/ﬁay
may even be getting hdzc'yﬁder - pension. ?f(;wever, that had occasioned due to bona ﬁzlé fg]me on the  part
(vf‘ the re{yaonc[ént& n not amencﬁ'nj the &fe& at appropriate time, but issuing administrative
instructions whick were keld to be invalid on the jrount[ that executive instructions could not be
issued contrmj/ to the &fe& and there was a need to amend the &fe&. The §‘overnment, in these
circumstances, while ament/i'nj the &fe&, even wanted to cover the cases cyp af em(]afo}lee& who
retired tgqter 1.1.1973 17:}/ giving retrospective operation. %w‘ever, it could not succeed as
retrogaectivz'@/ to the said rufe was held to be inadmissible l{—}/ the ﬂ;z]oeac Gourt. Jt was, thus, a
fértuitou& position ﬁr those who retired between 1.1.1973 and 5.12.1988 who ﬂengﬁﬂef under the
zg%re&az'r[ unusual circumstances. Jhat would not mean that the Government kas no njﬁ% to rectzf}/
the situation b:}/ amencﬁ'nj the &t/éef  giving prospective operation. Thus, the  persons retiring tgqfer
1.1.1973 and’ lfefc‘vre 5.12.1988 fém a zﬁfférent class because of‘ the tg%reemz'z[ f(‘»rtuz’touaf circumstance
and the petitioners cannct equate their cases with those persons and are not Joermz'tte([ to raise the

Jafea (?f‘ discrimination on this basts.
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11. We, tﬁérej&re, are (gp the opinion that the J'u({gment of‘ the Jribunal is Joe{féd[y f(ajaf and the
present _petition aJJaz'fz'nj that Judgment is /fergﬁ of‘ any mertts. ;ﬁcor([i'njfy, this petition is

dismissed with no orders as to costs.

(A.K. SIKRI)
JUDGE

(VIPIN SANGHI)
JUDGE
January 11, 2008
nsk
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IN THE HIGH COURT OF DELHI AT NEW DELHI

WP (C) No. 2514 of 2002

Pronounced on : January 11, 2008

# cggtire([ cggz'fth}/ ﬂrz’venf ;Zwoa’ation ..... cﬁ’titionenf

Wgrtﬁ atlway, gﬁaziaﬁaf, ﬂgj Ors.

%
./ through . JZ;QZJIZO {/ﬁmnﬂ, ;Zli/oarbe
VERSUS

S Union Of‘ c%zt[i'a thru Glairman, ggz'fway ﬁoartf ..... &gmnt[ent&

T
/ through H JZ; g’eettmjafz' aﬂZ;/tvan, %lifocate
CORAM :-

* THE HON'BLE MR.JUSTICE A.K.SIKRI
THE HON'BLE MR. JUSTICE VIPIN SANGHI

1. Wﬁdet/lder :ggjmrtenf (?f Iocafflgaerw mtg/ be allowed to see the utc[jment ?
2. 3’2 be reférrez[ to the cg%yorter or not ?
3. Whether the J’u{yment should be re:]oortet[ in the ﬁ%’jeé‘t 7

A.K. SIKRI, ].
?For orders see W( t) W;. 108}/1002

(A.K. SIKRI)
JUDGE

(VIPIN SANGHI)
JUDGE
January 11, 2008
nsk
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